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MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Wadsworth absent. 


1. The Commission has before it (1) its Tentative Decision herein 
(38. F.C.C. 371); (2) its Memorandum Opinion and Order of December 23, 1964 
(37 F.C.C. 1111) substantially adopting the Tentative Decision; (3) its 
Memorandum Opinion and Order of May 3, 1965 (38 F.C.C. 761) substantially 
denying reconsideration of the Deacedine Memorandum Opinion and Order; and 
(4) the decision of the U. $. Court of Appeals for the District of Columbia 
Circuit affirming the three preceding documents, together with the order of 
that Court terminating its injunction as of October 18, 1966, which stayed 
the effect of the Commission Order of December 23, 1964, pending determina- 
tion of the appeal. Since the Commission's order was to have taken effect 
on September 1, 1965, it appears that it should be superseded by a current 
order giving effect to the above-enumerated opinions as well as subsequent 
developments affecting this proceeding. 


2. Our previous order provided that: 


"IT IS ORDERED, That on or before September 1, 1965, 
A.T.&T. shall file on 30 days' notice revised tariff 
schedules which will eliminate the unlawful discrimina- 
tion found to exist between TELPAK A and B classifications 
on the one hand and private line rates on the other so as 


= 


to unify the rates for the separate tariffs at levels 
indicated to be appropriate by the results of its cost 
studies now in progress in connection with docket No. 
14650, together with data to support the revised tariff 
schedules; 


"IT IS FURTHER ORDERED, That on or before September 1, 
1965, A.T.&T. shall submit for the record in this proceed- 
ing additional cost data on the basis of which the Commis-— 
sion may determine whether or not the existing rates for 
TELPAK C and D are compensatory, together with such revised 
tariff schedules as may be indicated by such data;" 


3. On October 27, 1965, we instituted an investigation into 
the lawfulness of the charges of American Telephone and Telegraph Company. 
and the Associated Bell System companies for interstate and foreign com- 
munication service. In addition to issues relating to the overall level of 
Bell System earnings, that proceeding also raises questions relating to 
the relevant rate making principles and factors which shall control in 
the distribution of the Bell System's total revenue requirements among 
its principal rate classifications. However, the Commission's order, while 
enumerating the other principal classifications of service offered by 
the Bell System, specifically excluded TELPAK because of the pendency of 
the proceeding in our Docket No. 14251 which was then before the Court of 
Appeals. It is accordingly appropriate to place the surviving TELPAK 
services into the scope of Docket No. 16258 and, upon the filing of tariffs 
unifying TELPAK A and B into the private line service, to terminate 
Docket No. 14251. 


4. The purpose of Docket No. 16258, as we stated in our 
Memorandum Opinion and Order of January 26, 1966 (FCC 66-71) is, among 
other things, to deal with variations in the level of earnings of 
different classes of service and not with individual rate components 
within rate classifications. We recognize, however, that when respondents 
comply with our order herein originally issued in Docket No. 14251, adjust- 
ments of rates for TELPAK A and B services and/or existing private line 
rates could result and this may raise specific and detailed rate issues. 
Further, respondents’ additional cost data as to TELPAK C and D, being 
required to be filed in Docket No. 16258, may be accompanied by proposed 
changes in those rates. We do not wish such specific rate issues to 
become part of the more general issues of Docket No. 16258. Accordingly, 
shen such tariff filings are made, if need therefor arises, it is expected 
that those issues will be examined in a separate docket. 


5. Accordingly, IT IS ORDERED, That, within 60 days from the 
date of this order, A.T.&T. shall file revised tariff schedules, effective 
on 30 days' notice, which will eliminate the unlawful discrimination which 
has been found to exist between TELPAK A and B classifications on the one 


as 


band and private line rates on the other so as to unify the rates for the 
separate tariffs at appropriate levels, together with data to support the 
revised tariff schedules; 


IT IS FURTHER ORDERED, That, upon the filing of such tariff 
schedules and supporting data in compliance herewith, the proceedings in 
Docket No. 14251 shall be deemed TERMINATED; 


IT IS FURTHER ORDERED, That the Commission's Order of October 27, 
1965, in Docket No. 16258 (FCC 65-959) IS AMENDED so that Issue No. 3 
herein shall read as follows: 


"3. Whether the charges for (1) message toll telephone 
service, (2) WATS, (3) TWX, (4) private line telephone grade 
service, (5) private line telegraph grade service, (6) 
TELPAK C, (7) TELPAK D, and (8) all other service are or 
will be just and reasonable within the meaning of Section 
201(b) of the Communications Act of 1934, as amended;" 


IT IS FURTHER ORDERED, That the record in Docket No. 14251 IS 
INCORPORATED BY REFERENCE in the record of Docket No. 16258. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


Adopted: November 9, 1966 


Reelased: November 10, 1966 
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Teletypewriter Exchange Service 


PETITION FOR PARTIAL RECONSIDERATION AND MODIFICATION 
To Be Acted Upon By the Commission En Banc 
Petitioners herein are Aeronautical Radio, Inc. (ARinc), 
Air Transport Association of America (ATAA), intervenors in 
Docket Nos. 14251 and 16258, American Airlines, Inc., 
Eastern Airlines, Inc., American Trucking Associations, Inc. 
Twin Coast Newspapers, Inc., and Lockheed Aircraft Corpora- 
tion, intervenors in Docket No. 14251, and United Airlines, 


Inc., intervenor in Docket No. 16258. 
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Pursuant to the provisions of Section 405 of the Com- 
munications Act of 1934, as amended, and Section 1.106 of 
the Commission's Rules and Regulations, Petitioners respect-— 
fully request a partial reconsideration and modification of 
the Commission's memorandum opinion and order (FCC 66-1005, 
31 Fed.Reg. 14606), released on November 10, 1966, as 
follows: 

a. That the Commission delete the second 
ordering clause of paragraph 5, namely, that the pro- 
ceedings in Docket No. 14251 shall be "terminated" 
upon the filing of tariffs unifying TELPAK A and B 
private line rates; | 

b. In lieu thereof, that, consistent with the 
prior orders of the Commission considered by the 
Court of Appeals, the Commission direct that any 
specific residual rate issues with respect to 
TELPAK C and D be reserved for determination in 


existing Docket No. 14251. 


In support thereof, Petitioners respectfully state 


as follows: . 

1. Petitioners do not seek to modify that part of the 
Commission's order incorporating TELPAK C and D charges into 
the General Rate Investigation, Docket No. 16258, for what 


has been stated to be the limited purposes of that proceeding. 
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2. The Commission itself, until this order, contem- 
plated that its further consideration of TELPAK C and D 
rates would be retained in the original TELPAK proceeding, 
Docket No. 14251, by its order in that case (37 F.C.C. llll, 


1/ 
1118), providing that by a date certain : 


A.T.&T. shall submit for the record in this 
proceeding additional cost data on the basis 
of which the Commission may determine whether 
or not the existing rates for TELPAK C and D 
are compensatory -..- - [Emphasis added. 


3. This was also the information and understanding of 


the Court of Appeals in its review of the TELPAK case, 


American Trucking Associations, Inc. v. FCC, 8 R.R. 2d 2026, 
2 
2031, 2033 (D.C. Cir., 1966) : 


To place the problem in easier perspective 
we state first the conclusion last stated by 
the Commission in its orders. This was to remand 
Telpak C and D for further evidence an study. 
The Commission did not make final findings or 
reach final conclusions in respect to the two 
Telpak subdivisions which dealt with carrier 
bandwidths of 240 kc (Telpak C) and 1000 ke 


(Telpak D). It remanded those two arts of the 
Telpak tariff. It considered the parts of 

the tariff dealing with carrier wave band- 
widths of 48 ke and 96 ke, that is, Telpak 

A and B. 


Now January 9, 1967, by memorandum opinion and order 
(FCC 66M-1582) of the Telephone Committee, released 
November 25, 1966, in Docket Nos. 16258 and 15011. 


Petitioners herein who were intervenors in Docket No. 
14251 will file with the Supreme Court of the United 
States a petition for writ of certiorari within the 
next week. This petition for partial reconsideration 
and modification is submitted without waiving any 
rights as parties seeking review by petition for 
certiorari in that case. 
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Upon consideration the Commission concluded 
that the Telpak C and D rates were justified by 
competition, and this conclusion necessitated 
a determination as to whether these rates were 
compensatory, that is, whether they would bear 
their own costs or would be a burden on other 
customers of the Company. .. . Upon comple- 
tion of these inquiries the Commission was 
unable to determine whether the C and D rates 
would sustain the burden of their own costs 
and thus supply a justification of the dif- 
ferences between those rates and the rates 
charged other customers. However, since the 
disposition of Sections C and D of the Telpak 
tariff is not before us on this appeal, we 
need not consider this phase of the matter. 
[Emphasis added. ] 


4. No reason has been suggested why the Commission now 
proposes a change of procedure by terminating the proceed-— 
ings in Docket No. 14251 upon the unification of TELPAK A 
and B rates. To the contrary, Petitioners submit that 
the C and D part of the TELPAK case should be carried to a 
conclusion in Docket No. 14251, where (1) the questions of 
lawfulness have been properly raised; (2) the framework 
for the inquiry has been constructed; (3) substantial evi- 
dence has been adduced on TELPAK C and D; and (4) indeed, 


the lawfulness of TELPAK C and D has been resolved, except 


for the one residual question whether rates for TELPAK C and 


D are compensatory. 

5. The General Rate Investigation is not a substitute 
for a complete hearing in Docket No. 14251. The Commission 
has made it clear that it will not in the General Rate 


Investigation inquire into internal rate components, 
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practices, and regulations within each of the principal 

rate classifications of service. Sports Network, Inc., 

3 F.C.C. 2d 618, 624 (1966); American Telephone and 
Telegraph Company (Revision of Definition of Service Point), 
2 F.C.C. 2d 359, 360 (1966). 

6. Although the Commission has ordered that the record 
in Docket No. 14251 be incorporated by reference in the 
record in Docket No. 16258, this left-handed procedure is 
manifestly not adequate to secure full and fair consideration 
of the proper level of TELPAK C and D rates, in either the 
General Rate Investigation (Docket No. 16258) or in some 


nebulous separate docket. Such consideration can be assured 


only in the pending TELPAK proceeding, Docket No. 14251. 


WHEREFORE, THE PREMISES CONSIDERED, Petitioners 
respectfully request: 

a. That the Commission delete the second ordering 
clause of paragraph 5, namely, that the proceedings in 
Docket No. 14251 shall be "terminated" upon the filing 
of tariffs unifying TELPAK A and B private line rates; 
and 

b. In lieu thereof, that, consistent with the 
prior orders of the Commission considered by the Court 
of Appeals, the Commission direct that any specific rate 


issues with respect to TELPAK C and D be reserved for 
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determination in existing Docket No. 14251, subject 


to further order by the Commission. 
Respectfully submitted, 


AERONAUTICAL RADIO, INC. 


By 
Donald C. Beelar, Esquire 
Kirkland, Ellis, Hodson, 

Chaffetz & Masters 
800 World Center Building 
Washington, D, C. 20006 


Its Attorney 


AIR TRANSPORT ASSOCIATION OF AMERICA 


By 
John E. Stephen, General Counsel 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


By * 
William &. Miller, Esquire 
Steptoe & Johnson. 

1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Its Attorneys 


AMERICAN AIRLINES, INC. 


By i 

Paul A. Porter, Esquire 
Arnold & Porter 

1229 Nineteenth Street, N. W. 
Washington, D. C. 20036 
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the Commission: 


1. The Commission has be tc rife, Gia Ato ate reconsideration 
2 amendment of its Menioranciuia Gpinion a: C 66-1005) 
released November 10, 1966, as foilo Ch) itions for reconsidcration 
filed by the New Yack Central Railroad Company Gated Decumd » 1966, 
and che Seaboard Air Line ilroad Company Guied December 9, 1966, which 
concurred in or joined in by The Chicapzo, Milwaukee, St. Paul and 

Railroad; Chicago, Rock isl.na a ¢ Railroad Company; 
né Lake Erie Railroad Company; the Lake Terminal Railroad 
ne Clinchfield Railroad Comper the Penasylvania Railroad 

and the Erie-Lackawuna Ruilroad Cowpany: which petitions 

requested che Commission to modify paragraph 5 of said Order by 
changing the phrase "effective on 20 days’ notice" to reac "eritective 
on 180 days! notice;" (2) Petitions for reconsideration filed by the 
Associated Press; and Aeronautical Radio, Inec., both dated December 1, 
1966, requesting that the Commission modify paragraph 5 of said Order 
by changing the phrase "effective on 30 days' notice™ to "oflective on 
April 1, 1967; (3) Petitions for reconsideration by At Teiecommunica- 
tions Committee and American Trucking Association, Inc., both dated 
December 12, 1966, requesting the Commission to change paragraph 5 of 
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said Order by changing the plirase "“eifective on 30 days* notice" to 
“effective on 60 days uotice;" (4) A petition tor reconsideration by 
the Administrator of General Services requestisy the Conimission to 
reconsider said Order and to (a) clarify that order with respect to 
the rate issues now considered to be within Docket No. 16258; (bv) 
specify the nature of the evidentiary siiowing required prior to the 
termination of proceedings in Docket No. 14251; and (c) permit the 
filing of proposed revisions in rates for TeuvAk A, B and Private 
Line rates rather than tariff schedules; (9) 4 Petition for Partia 
Reconsideration and Modification filed jointly by Aeronautical Seo. 
Ince, Air Transport of America, Awericaun Sir Lines, Ince, “astern Air 
Lines, Inc., American Trucking Associations, ince, Twin Coast News- 
papers, Inc., Lockheed Aircraft Corcp., and United Ai% Lines, Ince, 
requesting that the Ce sSion modify pe Cay reap 

wuoe, which, che 


deleting the second ordering: cla 
provide for the termination of Dock Now 142351 “spon the 
ESEEES unifying TELPAK A and B private Line rates” and dixect 
“any specific rate issues with respect to TELPAX C and D be 
for determination in existin;, D NOEL Ge 5 2 
support of petitions for recons erations £11 
Kespondents dated December 12, f ici 

requests for additional tine e« 

Sideration of Acronautical Radio, Inc Le Associated SoS 
the New York Central Railvoad Company; Ozposicion or 


Union Telegraph Coa se Petitions fo onsacevation 
Reece November 10, 1966, urging thai 
petitions fer recon pation filed ere 
ime; (8) A "Motion toa Accept Purit 
rn Union Teleyraph Company Decemvey 13, i666, reque 
"S Opposition to the petitions reconsideration of sere 
ne. and Associated Press » accepzed even : 
Tie Western Graion Telecrapi Company 
ang Modificat ioa, Lesting the Conn 
the joint petition for partial reconsideration anc modification filed 
by Aeronautical Rudio, Tiiee, ce a 
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to know what the new rates : iL January 9, 1967. AT&T, in order 
to provide new or different iva 1g services to a customer, 
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and ARINC point out that they thus have less than a week to rearrange 
their systems in light of the new rates, 


6. The NAM Telecommunications Committee, in its petition, states 
that a restructuring of TELPAK facilities wili require a comprehensive 
reevaluation and analysis of virtually each communications circuit 
used by a given manufacturing company in its nation-wide communica~ 
tions network. It ‘supplies details by rerercnce to two TELPAK users 
and concludes that 30 days is not a sufficient time to permit required 
changes of present facilities, and requests that the tariff changes be 
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7. The American Trucking Association, lice, in its petition, 
outlines the complexity of the trucking industcy's shared TELPAK A 
and B networks and the required AT&T policy with regard to notice 
of changes and concludes that 30 days is insufficient to permit a 
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before tariff revisions become effackive. 
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that the Commission a icipated deturmining the 

. respect to TELRAK C and Din Mocwet 

“ates that the Commission has made it 
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AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
195 BrRoapway, NEW YORK,N.Y. 10007 


F. MARK GARLINGHOUBE AREA Cope 212. 4393-1000 
wee 


PRcerenT 


ry 


January 9, 1967 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
New Post Office Building 
Washington, D. C. 20554 


Dear Sir: 


In compliance with the Telephone Committee's 
Order released November 25, 1965 (FCC 66M-1582), we are 
filing herewith and distributing our rate proposals for 
the TSLPAK C and D services, together with revised cost 
data relating to those services. A statement setting 
forth these rate proposals and cost data is enclosed. 


As pointed out in the enclosed statement, we 
propose that these rate changes for TELPAK C and D 
should not become effective until the latter part of 
1967. It is expected that additional supporting detail 
papers furnished at the time revised tariff schedules 
are filed. : 


Concurrently with the filing of the enclosed 
statement and pursuant to the Commission's Memorandum — 
Opinion and Order, in Docket No. 14251, released 
November 10, 1966 (FCC 66-1005), as amended by its Memo- 
randum Opinion and Order released December 28, 1966 
(FCC 66-1188), American Telephone and Telegraph Company 
is filing revised tariff schedules relating to various 
private line services. . Generally, these tariff filings, 
to be effective May 1, 1967, provide for (1) elimination 
of the TELPAK A and B classifications, (2) restructuring 
of the rates for certain private line telephone grade 
services, (3) increases in the rates for certain private 


Mr. Ben F. Waple, Secretary 


line telegraph grade services, and (4) offering a new 
wideband service (series 8000 channels) providing trans- 
mission capacities equivalent to a maximum carrier 
spectrum of approximately 48 kilocycles per second for 
high speed data and facsimile transmission and for alter- 
nate voice use. 


Copies of this letter and of the enclosed state- 
ment are being transmitted to members of the Telephone 
Committee and to all others on the service list of this 
proceeding and on the service list of Docket No. 14251. 


Respectfully yours, | 


a2 
j Attorney for 
Bell System Respondedts 
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F.C.C. Docket No. 16258 
January 9, 1967 


STATEMENT OF BELL SYSTEM RESPONDENTS 


Proposed Rates and Revised Cost Data 
ELPAK C 


The Bell System Respondents, in compliance with 
the Order of the Telephone Committee released November 25, 
1966 (FCC 66M-1582), submit the following rate proposals 
and revised cost data for TELPAK C and D services and 
channels. 

Attachment A is a schedule showing the present 
and proposed rates for principal items of TELPAK C and D 
services and channels. Contemporaneously with the sub- 
mission of this statement, A.T.&T. is filing, pursuant to 
the Commission's Order in Docket No. 14251, released 
November 10, 1966 (FCC 66-1005), as amended by its Memo- 
randum Opinion and Order released December 28, 1966 (FCC 
66-1188), tariff revisions to be effective May 1, 1967, 
which unify the rates for TELPAK A and B with the rates for 
other private line services That filing involves the 
elimination of TELPAK A and B. The proposals included in 
this statement represent substantial increases in the rates 
for TELPAK C and D. | 

Respondents recognize, of course, the difficulties 


that present TELPAK customers will encounter in evaluating 
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their communications requirements and restructuring their 
communications networks, in light of the rate increases 
proposed in this statement and of the elimination of TELPAK 
A and B. These customers should be afforded adequate time 
to make the necessary rearrangements. Under these circum- 
stances, Respondents propose that these changes in the rates 
for TELPAK C and D should not become effective until the 
latter part of 1967. 


The considerations underlying these rate proposals 


for TELPAK C and D are reviewed below. : 

Experience with the market development of TELPAK 
has shown that a substantial increase in the level of the 
rates for TELPAK C and D is necessary. With respect to the 
relative demand for the respective TELPAK base capacities 
(A, B, C, and D), the average fill of these base capacities 
(ise., the extent to which, on the average, customers 
utilize these capacities for equivalent voice grade channels), 
and other patterns of customer use of these services, the 
market has not developed as anticipated when TELPAK was 
introduced. For example, the composition (mix) of the 
present TELPAK market does not conform with the relative 
proportions of TELPAK A, B, C, and D that were originally 
forecast, and the existing levels of average base capacity 
fills, especially with respect to TELPAK D, have exceeded 
those initially estimated. 


Had the TELPAK market developed in 4 manner con- 
sistent with the forecast of the bulk communications market 
made at the time TELPAK was introduced, the TELPAK services 
at their present rate levels should have been making a sig- 
nificant contribution to the overall earnings from the inter- 
state services. But the market has not so developed, and 
the actual pattern of the market development has had a sig- 
nificant effect on the relationship of revenues and costs 
for the TELPAK services. These circumstances, taking into 
account changes related to technology and operations, have 
required a reevaluation of the level and structure of 
charges for the TELPAK services. . 

Furthermore, the elimination of the TELPAK A and 
B classifications changes the general nature of the TELPAK 
offering and has a significant effect on the cost-revenue 
relationships for this service category. With TELPAK A 
and B discontinued, the evaluation of the surviving TELPAK 


services must be based on market and cost considerations 


that are materially different from those that are appli- 


cable when the TELPAK A and B classifications are included 
in the offering. 

A brief review of the characteristics of the 
TELPAK offering can be helpful in understanding the nature 
of the problems involved in developing cost-revenue rela- 


tionships with respect to the surviving TELPAK services. 
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There are two essential components of the TELPAK offering: 
base capacity (line haul) and channel terminals. Both are 
required to provide service. The classifications A, B, 
C, and D apply only to the base capacity component. 
Channel terminals are not so classified. They have the 
same cost characteristics and are furnished at the same 
charge whether they are parts of individual channels in- 
cluded in A, B, C, or D base capacities, or in two or more 
such Slassiticattons) of base capacity. | 
It is characteristic of the TELPAK offering that 
_ the same customers require TELPAK base capacities in more 
than one of the classifications offered (A, B, C, and D) 
and that individual channels of voice grade or telegraph 
grade will traverse two or more TELPAK sections of differ- 
ing base capacities. In such systems, the channel terminals 
provided for individual channels cannot be considered as 
attributable to any one section of a particular base capa- 
city. Thus it is not possible to classify the revenues 


and costs for channel terminals among the classifications 


of TELPAK base capacity, whether there are four (A, B, C, 


and D) or only two (C and D). 

With an understanding of the foregoing it can be 
seen that operating results (whether in the overall or with 
an attempt at fragmentation) for a TELPAK market mich in- 
cludes A, B, C, and D base capacities with a: totality of . 


channel terminals do not furnish a basis for evaluating 
cost-revenue relationships for a market which includes 
only TELPAK'C and D. For this purpose, estimates of costs 
and eeienies associated with a near-future market for the 
surviving TELPAK services, that is, with only C and D base 
capacities offered, provide the more significant guides 
for determining appropriate rate levels. This is the 
approach followed in the cost analyses presented herewith 
(Attachment B). 

There is a further problem inherent in the de- 

_ velopment of costs for TELPAK C and D base capacities and 
for channel terminals. Because of the integrated nature 
of TELPAK systems and the interaction of cost elements as 
between line haul and terminal, it is not practicable to 
isolate each cost element and attribute its incurrence 
specifically to either the line haul (base capacity) or 
the channel terminal. Thus, any cost breakdown between 
line haul and terminal is at best an approximation. For 
these reasons, the best approach to an evaluation of cost- 
revenue relationships is a consideration of the costs asso- 
ciated with a given TELPAK market in total with the total 
revenues from that market. 

In reviewing the present rate levels for TELPAK C 


and D, a comparison was made between estimates of the rele- 


vant unit costs for the surviving components of the TELPAK 
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offering and the corresponding rates. Based on average 
base capacity fills in the mid-1965 market, for example, 
the full additional costs for the TELPAK C base capacity 
are about $18 per mile compared to an existing rate of 
$25 per mile, and the full additional costs for TELPAK D 
base capacity are about $69 per mile compared to an exist- 
ing rate of $45 per mile. Moreover, the trend of the unit 
costs for the base capacity components is upward since the 
average fills, particularly for TELPAK D, are rising. The 
full additional costs for voice-grade channel terminals 
. are about $37 1/2 per main terminal compared to average 
revenues of about $16 per main terminal (including revenues 
from additional terminals). In addition, the relevant costs 
attributable to the telegraph services furnished under the 
TELPAK tariff, taking into account the relatively high 
costs of terminals and associated arrangements for these 
services, have not been covered on the basis of the present 
1-to-12 telephone/telegraph equivalency provided in the 
TELPAK tariff. 

The various considerations outlined above make 
it necessary to propose substantial changes in the rate 
level and structure for: the surviving TELPAK services. 
The proposed rates for TELPAK C and D, set forth in 


Attachment A, represent the best judgment of Respondents 


as to a rate level and structure that will cover the 
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relevant costs, will make a significant contribution to 
overall interstate earnings, and will be appropriate when 


market and other ratemaking factors, including competition 


with customer-provided communications systems, are taken 


into consideration. The major principles and factors 
applicable in setting rates have been reviewed in the testi- 
mony of Mr. Gordon N. Thayer (Bell Exhibit 23) previously 
distributed in this proceeding. 

Attachment B is a summary of cost analyses for 
TELPAK C and D made on the basis of an estimated market as 
of the end of 1968. This market has been estimated for the 
surviving ‘TELPAK services under the rates proposed in 
Attachment A. As shown in Attachment B (pages 1-3), the 
full additional costs are estimated to be about $201.5 
million per year and revenues under the proposed rates 
are estimated to be about $239 million per year. Using 
the net booked investment for the equipment items usable 
only for the telegraph services furnished under the TELPAK 
tariff, the costs for TELPAK C and D are estimated to be 
about $204 million per year (Attachment B, pages 4-6). 

These cost analyses have been designed to de- 
termine the relevant cost data needed in the process of 
reaching ratemaking decisions with respect to the surviv- 
ing TELPAK services. The concepts and approach involved 


in the cost analysis work have been discussed in the 
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testimony of Mr. Albert M. Froggatt (Bell Exhibits 24 
and 244) which has already been distributed in this pro- 


ceeding. 


Moreover, the significant cost and investment 


data in Attachment B are those that are presented in the 
"Total" columns. In view of the characteristics of the 
TELPAK offering, as explained above, TELPAK C and D are 

not distinguishable as separate service categories. How- 
ever, since the Commission in its Order released November 10, 
1966, has indicated a separation of TELPAK C and TELPAK D, 
Attachment B shows an approximate breakdown of TELPAK re- 
venues and costs among: TELPAK C line haul (base capacity), 
TELPAK D line haul (base capacity), and channel terminals. 
For the reasons given above, it is not feasible to show a 
two-part breakdown, that is, to treat TELPAK C and D as 
separate service categories and to assign the costs and 
revenues for the channel terminals as between these two 


categories. 


3 2 Attachment A 
January 9, 1967 


TELPAK C D Serv a Cha s 
Present and Proposed Monthly Rates 


Principal Items 


Present - 
rexc Cha s- 
TELPAK C Base Capacity $ 25.00 
TELPAK D Base Capacity 45.00 


Channel Terminals - per terminal */ 
Voice or teletypewriter: 
First terminal 


Additional 


*/ To be designated "service terminal." 


‘Attachment B 
Page 1 of 6 


January 9, 1967 


TELPAK Services 
Summary of 


Analysis of Full Additional Costs 
(Estimated 1968 Market at Proposed Rates) 


Thousands of Dollars 


Line Haul Channel 
TELPAK C TELPAK D Terminals Total 

Additional Net Investment 139,400 236,000 212,900 588,300 
Operating Expenses and 
Taxes (other than Federal 
Income Taxes) 27,300 44.500 47,300 119,100 

m. 
Federal Income Taxes-/ 8,400 14,200 12,800 35, 300 


Amount for Return 


(8% of Line 1) 11,100 18,900 17,000 47,000 


Annual Full Additional 
Costs (Sum of Lines 2, 3, 
and 4) 46,800 77,600 77,100 201,400 


Annual Revenues 80,200 83,200 75,300 238,700 


NOTE: May not add because of rounding. 


*/ Federal income taxes determined on basis of 48% 
tax rate applied to taxable income that would 
yield 8% on additional net investment. 


Attachment 2 
‘ Page 2 of 
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January 9, 1967 


TELPAK Services 
Summary of Investment Data Based on 


Analysis of Full Additional Costs 
(Estimated 1968 Market at Proposed Rates) 


Thousands of Dollars 
Line Haul 
Channel a 
TELPAK C TELPAK D Terminals Total 
Outside Plant - Interexchange 27,500 45,400 - 
Outside Plant - Exchange 36,700 


Central Office Circuit 
Equipment 146,600 


Central Office Radio Equipment - 
Station Equipment 25,000 
Land 2,000 
Buildings 19,300 
General Items - Vehicles and 

Other Work Equipment, Furniture 

and Office Equipment, etc, 6,100 
Other Additional Investment - 

Plant Under Construction, Cash 

Working Capital, Materials and 

Supplies, Miscellaneous 


Investment 23,300 39,600 28 200 
174,300 294,900 264,100 


Less: Depreciation Reserve 34,900 58,900 51,200 
Additional Net Investment 139,400 236,000 


NOTE: May not add because of rounding. 
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January 9, 1967 


TELPAK Services 


Summary of Data on Operating Expenses 
and Taxes (other than Federal Income Taxes) 
Based on Analysis of Full Additional Costs 

(Estimated 1968 Market at Proposed Rates) 


Thousands of Dollars 
Line Haul Dichannes 
TELPAK C TELPAK D Terminals Total 
Expenses for Maintenance | 
(except Testing), Depreciation, 
Traffic, Revenue Accounting, 
Property Taxes, General 


Departments, Commercial, ; 
Advertising and Miscellaneous 36,800 96,900 


Testing Expenses | 10,500 22,900 
Gross Receipts Taxes 500 1,400 


Other State and Local Taxes : 600 __ 1,600 
48,400 122,700 


Less: 


Other Income - Interest 

During Construction, 

Interest on Temporary 

Investments, etc. 1,100 __ 3,600 


Total Operating Expenses 
and Taxes (other than ' 
Federal Income Taxes) _ _ 47,300 119,100 


NOTE: May not add because of rounding. 
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January 9, 1967 


TELPAK Services 


Summary of Analysis Using Net Booked 
Investment for Equipment Items 
Usable Only for Telegraph Service 
(Estimated 1968 Market at Proposed Rates) 


Thousands of Dollars 


Line Haul Channel 


TELPAK C TELPAK D Terminals Total 


Net Investment 139,400 236,000 222,300 597,700 
Operating Expenses and Taxes 

(other than Federal Income 

Taxes) 27 , 300 44,500 48,700 120,500 
Federal Income Taxes~/ 8,400 14,200 13,300 35,900 


Amount for Return 
(8% of Line 1) 11,100 18,900 17,800 47,800 


Annual Costs (Sum of Lines 
2, 3, and 4), 46,800 77,600 79,800 204,200 


Annual Revenues 80,200 83,200 75,300 238,700 


*/ Federal income taxes determined on basis of 48% tax rate 
applied to taxable income that would yield 8% on additional 
net investment. ‘ 
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January 9, 1967 


TELPAK Services 
Summary of Investment Data Based on Analysis 
Using Net Booked Investment for Equipment Items 
Usable Only for Telegraph Service 
(Estimated 1968 Market at Proposed Rates). 
Thousands of Dollars 


Line Haul - Channel 
TELPAK C TELPAK D Terminals Total 


Outside Plant - Interexchange 27,500 45,400 - 72,900 
Outside Plant - Exchange - - - 36,700 36,700 


Central Office Circuit 
Equipment 54,000 91,400 (155,400 300,800 


Central Office Radio Equipment 39,100 66,800 — - 105,900 
Station Equipment - - 25,000 25,000 
Land 1,700 2,900 ' 2,200 6,700 
Buildings 25,400 43,400 20,500 89,300 
General Items - Vehicles and 

Other Work Equipment, Furniture 

and Office Equipment, etc. 3,200 5,400 6,300 14,900 
Other Investment - Plant Under 


Construction, Cash Working 
Capital, Materials and Supplies, 


Miscellaneous Investment 23,300 39,600 | 29,500 92,400 
174,300 294,900 275,600 744,700 


Less: Depreciation Reserve 34,900 58,900 53,300 147,100 


Net Investment 139,400 236,000 222,300 597,700 


NOTE: May not add because of rounding. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20054 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DEPARTMENT 


File No. 


_————— 


Revisions of Tariff F.c.C. No. 260, 
Private Line Telegraph Grade Services, 
Series 5000 (TELPAK) 


RYRYRYVA™ 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY Docket No., 16258 


and the Associated Bell System Companies 
Charges for Interstate and Foreign 
Communication Service 

In the Matter of 

AMERICAN TELEPHONE AND TELEGRAPH COMPANY Docket No. 15011 
Charges, Practices, Classifications, and 


Regulations for and in Connection with 
Teletypewriter Exchange Service 


) 
( 
) 
( 
) 
( 
) 
( 
) 
( 
) 
( 
) 
( 
) 
( 


Before: The Commission En Banc 


PETITION TO REJECT OR REQUIRE WITHDRAWAL OF PROPOSED 
INCREASES IN TELPAK RATES 
Comes now the Air Transport Association of America (ATA), 
a party intervenor in Docket No. 16258, by its counsel, and pursuant to 


the provisions of the Communications Act of 1934, as amended, and the 


Administrative Procedure Act, respectfully petitions that the Commission 
reject or require the withdrawal of proposed increases in the rates for 
TELPAK C and D services, announced by the General Counsel for the 


American Telephone and Telegraph Company on January 22, 1968, in Docket 


1/ 
No. 16258, to be filed on or about January 31, 1968, to be effective on 


or about April 1,:1968, and that the Commission grant such further relief 


as to the Commission may seem just and proper in the premises. 


This is no routine tariff protest looking toward suspension and 
investigation. On the contrary, somewhat unusual relief must be fashioned 
to fit the unusual facts and unique procedural situation. Otherwise, not 
only will due process be denied to the Petitioner and other parties but 


the integrity of the Commission's procedures will be jeopardized. 


In support hereof, Petitioner ATA respectfully states as follows: 


I. Standing of Petitioner 


1. The Air Transport Association of America is an unincorporated 
non-profit association composed of common carrier members constituting vir- 
tually all of the United States flag lines authorized and required under 
certificates of the Civil Aeronautics Board to provide regularly scheduled 
air transportation over established routes. As a principal objective, it 
is engaged in the promotion and development of air transportation to meet 
the present and future needs of the foreign and domestic commerce of the 
United States, the postal service, and the national defense. 

T/ Tr. Vol. 110, pp- 14384-85. Intention to file as previously announced, 


< notwithstanding requests to defer filing, was reaffirmed by AT&T 
counsel at the hearing conference of January 29, 1968. 
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2. The airline industry, a regulated industry licensed to 
operate in the public interest, is a major dynamic force in the American 
economy. In 1967, 47 scheduled United States carriers, with 2,195 
aircraft in service, flew 133.6 million passengers, 99.3 billion passenger 
miles, 2.4 billion freight ton miles, 971 million U.S. Mail eon miles, 
and 104 million express ton miles. The airlines averaged over 12,600 
scheduled daily flights during 1967, serving over 700 domestic and inter- 
national points, and took delivery of 387 new jet and turboprop aircraft 
valued at $2.1 billion during the year. It is projected that by 1975, the 
airlines will be flying 300 million passengers and 10 million ton miles of 
cargo, a three-fold increase in passengers and cargo, at pnends of 2,200 


miles an hour. 


3. Essential to the operations of the airline industry and 
its continuing growth is the availability of "a rapid, efficient, Nation- 
wide, and world-wide wire and radio communication service with adequate 
facilities at reasonable Rene! The air transportation industry's 
communications system includes, among other facilities, 2 million circuit 
miles of leased telephone, teletype, and data transmission lines and con- 
necting equipment, costing approximately $100 million in charges in 1966, 
and approximately $250 million in data processing equipment currently owned 
or leased for passenger reservation requests. The industry is the largest 
private user of TELPAK services, second only to the United States Government 


among all users, with more than 33,000 miles of TELPAK circuitry. 


4. ATA vigorously participated in the TELPAK Case, Docket No. 


—$—_$$— 
2/ Section 1 of the Communications Act of 1934, as amended, 
47 U.S.C. §151. 
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14251, before the Commission and the United States Court of Appeals for 
the District of Columbia Circuit, and on petition for certiorari before 
the Supreme Court of the United States. It was an early intervenor in the 
pending AT&T General Rate Investigation, Docket No. 16258, and in the 


pending TELPAK Sharing Provisions Case, Docket No. 17457. 


5. ‘The member companies of ATA would be most substantially and 
seriously aggrieved and adversely affected as parties in interest if the 
Commission fails to reject or require the withdrawal of the proposed rate 
increases in TELPAK C and D. It is estimated that the charges for TELPAK 
service to the airline industry, under present sharing provisions, would 
increase 132%, or approximately $25 million per year, if such rate increases 


were to become effective. 
Il. Statement of Essential Facts 


A. The TELPAK Case Was Folded Into The AT&T General Rate Investigation, 
On The Single Issue Whether The Current TELPAK C and D Rates Are 


Compensatory 


6- In the tentative decision in the TELPAK ern! the Commission 


stated: 


‘There is apparent justification for TELPAK C and 
D classifications in terms of meeting competition from 
private microwave systems having channel capacities com- 
parable to those offered by such TELPAK classifications. 
However, we are unable to determine on this record that 
the rates for TELPAK C and D classifications are compensa~ 
tory in relation to the cost of furnishing the services offered 
thereunder, and, therefore, are unable to find that the other 
users of A.T. & T. services will benefit and not be burdened 
by the application of such rates." 


—— 
3/ Docket No. 14251, 38 F.C.C. 370, 395 (1964). 
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4 
7. In the final TELPAK dectaton | the Commission expressly 


adopted these findings and conclusions "that although C and D TELPAK 

would otherwise be justified by competitive necessity, they nave not been 
shown to be compensatory," and stated that from the cost studies being 
conducted by AT&T of its various services "it should be possible to develop 
from these cost studies more positive data relating to the cost of furnishing 
TELPAK C and D."" The record was ordered reopened for this limited purpose, 
and AT&T was directed to "submit for the record in this proceeding addi- 
tional cost data on the basis of which the Commission may aenerine whether 
or not the existing rates for TELPAK C and D are compensatory, together with 
such revised tariff schedules as may be indicated by such data * * * *" 


(Emphasis added). 


& This disposition of TELPAK C and D was recognized by the 


5s/ 
United States Court of Appeals for the District of Columbia Circuit on appeal: 


"Upon consideration the Commission concluded that the 
Telpak C and D rates were justified by competition, and this 
conclusion necessitated a determination as to whether these 
rates were compensatory, that is, whether they would bear 
their own costs or would be a burden on other customers of the 
Company. * * * Upon completion of these inquiries the Commission 
was unable to determine whether the C and D rates would sustain 
the burden of their own costs and thus supply a justification 
of the difference between those rates and the rates charged 
other customers. * * *" (Emphasis added). 


4 37 F.C.C. 1111, 1117-18 (1964). 


American Trucking Associations, Inc. v. Federal Commmications 
Commission 377 F. 2d 121, 129(US. App. D.C., 1966), certiorari 
denied 386 U.S. 943 (1967). 
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9. After disposition on appeal, the Commission by Memorandum 
Opinion and order! ordered the TELPAK proceeding terminated upon the 
filing of revised tariff schedules disposing of TELPAK A and B's unlawful 
discrimination, incorporated the TELPAK record into Docket No. 16258, and 
amended the issues in Docket No. 16258 to include a determination whether 
the current charges for TELPAK C and TELPAK D are just and reasonable. On 
petition for partial reconsideration and modification, various intervenors, 
including the airline group, averred that the remaining issue with respect 
to TELPAK C and D should be reserved for determination in the existing 


Docket No. 14251. Rejecting this argument, the Commission twice emphasized 


7/ 
in a Memorandum Opinion and Order on reconsideration that the only issue 


with respect to TELPAK C and D was whether existing rates are compensatory: 


"12. The Commission, in amending its Order of 
October 27, 1965, in Docket No. 16258 (FCC 65-959) to 
include a consideration of TELPAK's C and D within that 
docket, was mindful of the fact that the only remaining 
issue with respect to TELPAK C and D was whether the 
existing rates were compensatory. This issue deals with 
the over-all level of earnings for the services and does 
not relate to a detailed analysis of the specific rates 
involved. Accordingly, since Docket No. 16258 contains 
within it the issues of the proper rate of return and the 
relationships of the level of earnings of the different 
classes of services, it is the proper proceeding within 
which to determine the compensatory nature of TELPAK C 
and D and their relationship to the other services. 


"13, * * * As we have previously stated, the only 
issue remaining with respect to TELPAK C and D is whether 
the rates are compensatory. As stated in paragraph 12 
hereof, this issue deals with the over-all level of 
earnings and does not relate to a detailed analysis of the 
specific rates involved, and is therefore appropriate for 
determination in Docket No. 16258." (Emphasis added.) 


Ee 
6/ Fcc 66-1005, 7 F.C.C. 2d 30, released November 10, 1966. 


7/ FCC 66-1188, 6 F.C.C. 2d 177, released December 28, 1966. 
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10. As recently as the Telephone Committee's Memorandum Opinion 


and Order of January 23, 1968, 2/ in Docket No. 16258, it was again 
recognized that: 
"In denying petitions for reconsideration of that 

Order [FCC 66-1005], it was noted that the sole remaining 

issue with respect to Telpak C and D is whether those 

rates [the present Telpak C and D rates] are compensatory 

(6 FCC 2d 177). (Emphasis added.) 
On the following day, in answer to a specific inquiry by the Petitioner 
during the course of the hearing in Docket No. 16258, the Presiding Examiner 
affirmed his understanding that the issue whether present TELPAK C and D 


rates are compensatory "definitely" would continue to be tried in that 


proceeding.2/ 


B. The Undetermined Status In Docket 16258 Of The Issue of The Compensatory 
Character of Present Telpak C and D Rates 


11 In testimony in Docket No. 16258, AT&T witnesses have conceded, 


among other things, that to the date of their testimony TELPAK revenues 


10/ 


have apparently covered the costs incurred because of TELPAK;— 


has been a new service requiring new plant ;22/ that the greatest economies 


that TELPAK 


of scale have occurred in AT&T's interexchange plant, and that such plant 


68M-130, released January 23, 1968. 
Tr. Vol. 112, pp. 15068-69. 
Tr. Vol. 77, p. 10,590. 


Tr. Vol. 77, p- 10,572. 


constitutes about 90 per cent of the facilities needed to provide TELPAK 
sence that the basic network routes of AT&T utilized by TELPAK,such 
as the transcontinental coaxial cable, would have been and have been 
installed without regard to TELPAK deneteemetgee” that because of direct, 
unregulated competition from private microwave, if TELPAK rates are well. 
above what the customer can in effect do for himself, they would be "paper 
rates" only and that the proposed TELPAK D rates are generally more 


15/ 
than twice the costs of comparable private microwave. 


12. Thus AT&T's own incomplete evidence in the record of Docket 
No. 16258 strongly indicates that present TELPAK C and D rates are compen- 


satory. It is true that AT&T claims that TELPAK revenues at present rates 


16/ 
would not cover full additional costs in the future. While it may be 


hard to believe, its witness has at the same time conceded that AT&T has 


studied only alternative proposed rates, and that it has not made a market 


and cost study to determine whether projected revenues under present rates 
17/ 
would cover full additional costs, although it is recognized by AT&T's 


18/ 
economic experts that TELPAK C and D are apparently price elastic, which 


Bell Ex. 24, pages 13-14; Tr. Vol. 80, p. 11,085. 

Tr. Vol. 80, p. 11,077-78. 

Tr. Vols 77, p- 10,559; Tr. Vol. 94, pp. 12 ,887-88. 

Tr. Vol. 110, p- 14,895-97; See pages 3, 4, 5, of Comparative 

Telpak D - Average Private Micro Wave Costs furnished by AT&I 

at request of Petitioner herein, attached hereto as Exh. A. 

Tr. Vol. 77, p- 10,590. 

Tr. Vol. 94, pp- 12913-14 

Tr. Vol. 100, pp. 13684, 13697. Dr. Baumol, an AT&T economic expert 
witness, has testified that the existence of direct competition from 
substitute facilities [as characterized by the relationship of private ™ 


microwave and TELPAK] is "the best evidence in the world" that the Beli 
System services are elastic demand services. Tr. Vol. 100, p. 13709. 
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means that ordinarily greater net revenues would be realized from the lower 


level of rates. Furthermore, the present Petitioner and other parties have 
not yet had the opportunity to complete the cross-examination of AT&T 
witnesses, much less to proffer their own evidence and witnesses to demon- 


strate that the present Telpak C and D rates are compensatory. 


13. To permit AT&T now to file substantial increases in Telpak 
C and D rates when the basic, if not sole, issue with respect % such present 
rates is undetermined, would necessarily subvert that very issue. The 
Petitioner and other parties are entitled to have a determination of the 
issue which they have thus been litigating. It is submitted that only if 
the present rates are found by the Commission to be non- compensatory after 
completion of the present hearing, may new and greatly ine tease Telpak C 
and D rates be filed for tariff effectiveness. 
C. To Permit The Tariff Filing of A Rate Increase For One Whole Class 
Of Service (Telpak C and D) At This Time Would Violate Not Only 
The Letter and Spirit Of All Prior Orders In Docket 16258 But Also 
The Commission's Settled Policy Against Fragmentation Of Such A 
Proceedin 
14. The AT&T General Rate Investigation of Docket No. 16258 repre- 
sents the first formal review in the history of the Commission of the charges 
for all interstate communication services of the Bell System. Critical 
aspects of that review are now being investigated in Phase I-B of the pro- 


ceeding, which is concerned with rate-making principles and factors, and 


their application to rate relationships and the level of rates among the 
various classes of service. The Commission has consistently emphasized 

that having determined the total revenue requirements of AT&T in Phase I-A, 
it is now concerned with "the relevant ratemaking principles and factors that 
shall control in the distribution of such revenue requirements among 
respondents’ principal rate classifications," i.e., with "the variation in 
the level of earnings for the different classes of services, and not with 


the internal rate components, practices, or regulations within each of the 


principal rate classifications of service." 19/ (Emphasis added). 


15. In its Memorandum Opinion and Order implementing the TELPAK 
decision, FCC 66-1005, released November 10, 1966, the Commission stated 
that "respondents' additional cost data as to TELPAK C and D, being required 
to be filed in Docket No. 16258, may be accompanied by 'proposed' changes in 
those rates." AT&T complied with this authorization by filing on January 9, 
1967, "proposals" for new rate increases for TELPAK C and D, assertedly 
justified by cost considerations. The Commission also cautioned, however, 

"We do not wish such specific rate issues to become part of the more general 
issues of Docket No. 16258. Accordingly, when such tariff filings are made, 
if need therefor arises, it is expected that those issues will be examined 
in a separate docket." (Emphasis added). 


19/ AT&T Revision of Definition of Service Points, FCC 66-71, 2 F.C.C. 
2d 359, 360-61, released January 26, 1966; Sports Networks, Inc. v. 
A.T.& T., FCC 66-403, 3 F.C.C. 2d 618, 624, released May 4, 1966, 
FCC 67R-62, released February 24, 1967; TELPAK Case, FCC 66-1005, 
released November 10, 1966, FCC 66-1188, released December 28, 1966; 
TELPAK Sharing Provisions, FCC 67-612, released May 19, 1967. 
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16. The Commission necessarily contemplated that such "proposals" 
would not become "tariff" filings,however, until after its consideration of 
the issues within Phase I-B was completed, because it manifestly is not 
possible to determine rate structures, and the details of internal rate 
components or regulations within a class of service, until the controlling 
rate-making principles for, as well as the revenue requirements of, that 
class of service, are determined. A fortiori, this would be true in the case 
of the reopened, remanded and relitigated issue of the compensatory character 


of the present Telpak C and D rates. 


0/ 


17. Sometime ago the Commission determined, in Docket No. 16072, 


that it would not give consideration to rate changes, particularly rate 


increases, even within a class of service, where they depend upon necessary 


determinations in Docket No. 16258, until the underlying rate-making issues 


have all been resolved: 


"We recognize, however, as A.T.& T. points out that 

the resolution of certain issues in docket No. 16258 would 

be useful, if not essential, to the resolution of. the basic 
issues in docket No. 16072. Thus, in docket No. 16258, it 

may be expected that the revenue requirements of A.T. & T. 

for private line service will be determined. It is within such 
overall revenue requirements that the lawfulness of the channel 
terminal charges at certain points which is at issue could very 
well be determined. Consequently, we believe that public 
hearings in this proceeding should be deferred until such time 
as_a determination of such revenue requirements for the rivate 


line services involved shall have been made, * * x"! 
EES. invo tved shall have been made. 


20/ Revision of Definition of Service Point in Connection with 
Private Line Services and Channels, 2 F.C.C. 2d 358, 361 (1966). 
ativate Line Services and Channels 
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21/ 


Similarly, in the Private Line Case, Docket No. 11645,—— the Commission 


refused to fragmentize a proceeding to consider particular rate increases 
where it was already considering in another proceeding the general, over-all 


level of rates for the more general class service: 


"ee #& *& Any determination made by the Commission with 
respect to the lawfulness of private line teletypewriter 
rates as contemplated by the aforementioned issues of the 
general investigations, as well as with respect to the 
‘interim’ rates under suspension, obviously involve the 
consideration of cost data and other evidence going to 
questions of rate levels and rate structure common to both 
determinations. This is also true with respect to the 
determination of just and reasonable rates applicable to 
A.T.& T.'s private line telephone services which involve 
cost and rate structure considerations which, in large 
measure, are inseparable from considerations pertinent to 
the determination of teletypewriter rates. We do not see 
how it would be realistic and conducive to an expeditious 
determination of the issues herein to attempt to fragmentize 
the proceeding in these respects even if it were possible to 
do so. In our opinion, the best interests of the private 
line users and the respondent carriers will be served by 
developing a full and complete record on costs and rate 
structure applicable to all private Line services in issue 
* * * *,"'" (Emphasis added.) 


2/ 
18. In its Memorandum Opinion and Order” in Docket No. 


released January 23, 1968, the Telephone Comaitrec has said: 


“In the current hearings Kespoudents are submitting 
evidence concerning cheir general rate-making principles 
and policies. They are also submitting detailed evidence 
as to cost, marketing, and competitive considerations 
related to the proposed increased rates for TELPAK C and D 
and program transmission services, as well as to existing 
rates for other services. 1t cannot be determined at this 


es 


gecernin 
time, of course, whether these proposed rates are just _and 


reasonable but their imminent filing will, no doubt, bring 
them into issue in another proceeding." (Emphasis added.) 


21/ 26 F.C.C. 101, 103 (1959). 


22/ FCC 68M-130. 


In any other fragmented proceeding, however, the issue wHeeher these 
proposed rates are just and reasonable cannot be reasonably,’ properly or 
sensibly adjudicated without knowing first, by+a ce cerninacton in Docket 
No. 16258, what rate-making principles, factors and relationships must 

be considered and applied as a prerequisite to a Commission pecemninecion 
of the revenue requirements of TELPAK C and D as a separete class of 
service, which, in turn, would control the level of rates for that class 


of service. 


19. The Telephone Committee also said in its Memorandum Opinion 
and Order of January 23, 1968: 


"ke * * If we should find that any class of service 
shows a deficiency of earnings, that there is no longer 
an adequate showing of continued competitive necessity 
or if the record should otherwise require adjustment in 
rates, then it would appear that Respondents should be 
directed to file appropriate tariffs to give effect to 
those findings. This has undoubtedly been anticipated 
by Respondents by the announcement of the filing of the 
increased program transmission and TELPAK rates which 
were deficient in earnings under Petitioner's own’ 
criteria. * * *" (Emphasis added.) 


It is submitted that in the present posture of Docket 16258 the Respondents 
have no right to "bootstrap anticipation" of any such Commission findings, 
to the prejudice of any other party, when its own poor showing on the appli- 


cation of its generally sound rate-making principals has not yet even been 


completed, and when intervenors have not been afforded any opportunity to 


demonstrate--as this Petitioner is prepared to do in the case where these 
issues are now being litigated--that there is no deficiency of earnings in the 


Telpak service, that competitive necessity, vis a vis private microwave, is even 


more compelling than before, and that there are no other factors in the record 


otherwise requiring a "windfall" increase in Telpak C and D revenues for 4 
Unless it intends to prejudge the case, the Conmission has no more right 


AT&I to anticipate any such findings as those indicated above. 


20. The Common Carrier Bureau and the Bell System respondents 
are not the only important parties to Docket 10258. This Petitioner and 
all other intervencrs herein have a cight to the completion of their "day i 
Court", to complete cross-examination as their turn is reached, to present 
evidence when their turm is reached, and otherwise to try the issues which 
are now being litigated in Docket No. 16258, including specifically the 
reopened, remanded, incorporeted “sol vue Of whether those rates 
[existing Telpak C and D] are compensatory". 

D. To Permit Tariff Filing Of Rate Increases of Over 100% For A Whole 
Class of Service (Telpak C and D) At This Time, With No Corresponding 
Decreases For Any Other Class of Service, Would Be To Permit An Abuse 


Of The Processes of The Commission And An Unconscionable "Windfall" 
For AT&T. 


21. As noted above, the estimated annual impact of the proposec 
Telpak C and D rate increases on the airline industry alone would be rough! 
twenty-five million dollars, io say vothing of the cost to the Government 
and other large users of bulk communications. Such impact grows out of thé 
fact that the proposed tarirf tiling calis tor a 20% increase in Telpak C, 
89% increase in Telpak D, increases of 133% and 200% in channel terminals, 
and 600% in telephone/telegraph equivalency, resulting in an increase of mo 
than 130% over-all for the airiine industry. ‘these increases would mean a4 


* 


23/ 
windfall of at least $100,000,000 a year for AT&T unless and until 


23/ While AT&f has not yet furnished in the proceeding, or elsewhere, 


the total over-all impact on all customers, including the Governmen: 
of the proposed TELPAK C and D increases, it is believed that such 
impact would certainly not be less than $100 million. 
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corresponding decreases for some other class or classes Btisermice are put 
into effect, and without any Commission determination of any of the under- 
lying presently litigated issues of Docket 16258, including the specific 
issue of the compensatory nature of present Telpak C and Diestes Insofar 
as the revenues of AT&T are concerned, such an effective rate increase, without 
a corresponding decrease for some other class or classes ne service, would 
render nugatory the action of the Commission in ordering, at the end of 
Phase I-A, a $100,000,000 reduction in revenues of AT&T. ‘tt would be 
difficult indeed to conceive of a more unconscionable Reuse of the processes 
of a quasi-judicial tribunal. | 


E. The Impropriety of The Proposed Tariff Increases In Telpak C and D 
At This Time Is Underscored By Most Recent Developments In The 


Telpak Sharing Case. 


22. In the TELPAK Sharing Provisions Case, Docket No. 17457, 


there are pending various proposals to revise the present provisions for 
limited sharing which may substantially alter the TELPAK mae: Radical 
results in revenue requirements have been forecast,in the limited evidence 
filed to date in that proceeding by AT&T,if sharing is substantially 
broadened. A significant or substantial impact upon rates may result under 
proposals presently being investigated by AT&T as possible bases for a 
negotiated settlement in that case. Thus the pendency of that proceeding 
accentuates the improvidence of filing an increase of rates in TELPAK C and 


D at this time. 


23. AT&I itself has acknowledged these uncertainties, in the 
testimony recently presented of Mr. Ellinghaus, Vice President in charge of 


the Marketing and Rate Plans Department, in Docket No. 16258:24/ 


24/ Bell Exh. 46, p. 24, dated September 15, 1967. 
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"The proposed rates and supporting cost analyses have 
been based upon existing TELPAK sharing regulations. 
However, these regulations are now at issue in Docket No. 
17457. Since the elimination or material alteration of those 
regulations can significantly affect the appropriateness of 


the proposed rates, we do not plan to make any adjustment in 
TELPAK rate levels at this time." (Emphasis added.) 
As late as November 28, 1967, Mr. Ellinghaus again acknowledged that in view 
of the pendency of the TELPAK sharing case and "because there are some very 
basic principles involved here, we should defer for the present the filing 


2 
of those TELPAK rates 


24. During the week immediately preceding the announcement by 
AT&T of its proposed increases in TELPAK C and D rates, AT&T actively par- 
ticipated in conferences and good faith efforts by the parties looking to 
the determination of the significance, effect, and impact of proposals for 
limited extension of TELPAK sharing on a possible negotiated settlement of the 
issues in that case. As late as Friday, January 19, 1968, the last business 
day before the announcement in Docket No. 16258 of the proposed tariff filing, 
AT&T's representatives engaged in a joint report on the progress of such 
discussions to the Hearing Examiner in Docket No. 17457, without any mention 
of the proposed tariff filing. Despite all earlier opportunities and occasions 


for fair notice to other parties, apparently only Commission members and staff 


26 
personnel of the Commission received any notification prior to the announce- 


ment of January 22, 1968. This lack of prior disclosure to any of the parties 

hardly comports with the standards which would normally be observed and 

reasonably to be expected in such a situation. 

25/ Tr. Vol.'97, p. 13,292. Another witness, AT&T's Vice President respon- 
sible for interstate cost studies, indicated his understanding that the 
rate changes "will be proposed or may be proposed at the end of this 
phase of the proceeding." Vol. 84, Tr. 11,605. 


Tr. Vol. 110, pp. 14,834-36. 
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F. The Efforts of AT&T to Extricate Itself from the Record in 
Docket No. 16258 Should Not Be Permitted to Undermine che 


Integrity of the Proceeding 


25. To all participants in Docket No. 16258, including especially 


the Respondents, it is well known that AT&T has made a relatively strong case 


through preeminent economic experts on appropriate rate-making principles and 


factors, and that it has made an equally poor showing on its application of 
those principles and factors to the costing and pricing of its various classes 
of service, including TELPAK C and D. The proposed tariff filing of TELPAK 

C and D rate increases is a transparent effort on the part of AT&T to extri- 
cate itself from their unhappy situation without regard to the rights of 
Petitioner or of other parties to that proceeding. The "vehicle" for this 
purpose is equally obvious, namely, a tariff filing, and the attempted rele- 
gation of Petitioner and all other parties to very limited rights under 


statutory procedures for suspension and investigation. 


26. Docket No. 16258 was designed by the Conateeiion to be the 
first comprehensive study of the levels of charges for all classes of inter- 
state services of the Bell System. The integrity of that proceeding is 
seriously threatened if the carrier is permitted to alter the basic framework 
of that proceeding in mid-hearing. In good faith, in expectation of a fair 
adjudication of the issues as they have been reiterated in this proceeding, 


and at considerable expense in time, effort, and sums of money, Petitioner 


and other intervenors have actively participated in every aspect of the public 
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hearing on Phase I-B of this case. They are prepared to complete cross- 
examination of witnesses and the presentation of their own evidence. 
Anything short of a full opportunity to do so in the present case would be 


a clear denial of due process. 


That the Commission is not powerless to prevent such an obvious 


subversion of its processes is equally clear. 


III. Points and Authorities 


In The Interest of Preserving Not Only The Due Process Rights Of 
The Parties But Also The Integrity And Effectiveness of Its Own 
Procedures, The Commission Has Not Only The Right But The Duty To 
Prevent Any Effective Filing Of The Proposed Telpak C and D 


Increases 
——— 


27. Cases closely in point in principle are those involving 
the Commission's "freeze" on the acceptance or processing of broadcast 
applications. The operation of broadcast facilities requires a license 
from the Commission (Section 301), which under Section 308 of the Act may 
be granted by the Commission only upon written application therefor. 
Section 309 of the Act provides that the Commission "shall determine, in 
the case of each application filed with it to which Section 308 applies", 
that it either "shall grant such application" or "shall formally designate 
the application for hearing." (Emphasis added.) While the Commission is 
given power to classify stations, assign frequencies, etc., there is no 
express statutory provision permitting it to refuse to accept applications 


in aid of the exercise of its rule making powers. Nevertheless, the 
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Commission has on several occasions issued interim rules stating that it 
would not accept any broadcast license application pending determination 
of a rule making proceeding relating to allocation of frequencies or 


assignment of channels. 


28. Illustratively, in_Interim Criteria to Govern Acceptance 
of Standard Broadcast Applicarionst= the Commission observed that "the 


time has come to re-study the standards under which we consider new and 
changed [standard broadcast] assignments and, as a first step toward this 
end, we find it necessary to bring a temporary, partial halt to our 
acceptance of applications for new and changed facilities." The Commission 
stated that it would issue a notice of proposed rule making to inquire into 
the standard broadcast assignment rules. It said as to the freeze on new 
applications: "This step is essential so that we may avoid compounding 
present difficulties with a continual flow of new assignments based upon 
existing, possibly inadequate, standards." A freeze order was adopted 


without prior notice or hearing. In a further Memorandum Opinion and Order 


28 
in the same proceeding~~’ the Commission held that its broadcast application 


freeze was not unlawful, and stated that all applications not consistent 
with its earlier order would be returned to the applicants. The Commission 


explained the reasons for the ''freeze'' as follows: 


27/ 23 R. R. 1545, released May 10, 1962. 


8/ 24 R.R. 1540, released October 15, 1962. 
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"The determinative factor is the context within 
which the rule was promulgated and, flowing 

‘ from this context, the essential purpose of 

the rule. Viewing the interim criteria in 

terms of these factors, it is clear that the 
purpose of the 'freeze' was not the establish- 
ment of new allocation standards without public 
‘participation in rule making but, to the contrary, 
‘the creation of conditions under which formal 


rule making proceedings can be held in an effective, 
efficient, and meaningful manner. * * * We also 


recognize, however, that such a rule making pro- 
ceeding, possibly of extended duration, could have 
little meaning if we continued to allocate new 
stations under the old rules, thus intensifying the 
very problems our rule making sought to remedy. 

\%* *® * We believe the manner in which we chose to 
meet anticipated problems surrounding our rule 
making proceeding represented a necessary and proper 
exercise of our discretion in this area. Since the 
interim criteria created no new station assignment 
standards but were rather, primarily concerned with 


the effective functioning of Commission processes, 


the AM 'freeze' was procedural in nature and not subject 
to the formal rule making requirements of the Adminis- 
trative Procedure Act." (Emphasis added.) 


The Commission's action in adopting the freeze was affirmed by the Court 


of Appeals in Kessler v. rcc,22/ where the Court stated: 


"We think the essential purpose and effect of the 
freeze order was not to create new rules, but to 


provide an effective interim procedure controlling 
_the time and order in which applications were to 


be considered under the existing rules pending 
conclusion of the rule making proceeding." (Emphasis 
added.) 


9/ 117 U. S. App. D. C. 130, 138, 326 F. 2d 673, 681 (1963). 
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The Court further stated that,"'In the circumstances we think that the 


temporary freeze in the acceptance of applications was correctly viewed 

by the Commission as a matter of procedure and practice before it and 

that it was not a substantive rule, requiring the advance notice and public 
participation specified by Section 4 of the Administrative Procedure act 20! 
The Court finally concluded, "that an immediate freeze on new applications, 
other than those specifically excepted, was a reasonable means of assuring 
that the objectives of the contemplated rule making proceeding would not be 


31/ 


frustrated." 


29. In Harvey Radio Laboratories, Inc. v. United States,24/ 


the Commission had put a freeze upon the processing of even previously-filed 
applications, pending determination first of the Daytime Skywave rule- 
making proceeding and subsequently the Clear Channel peleomaiene proceeding. 
Petitioner sought to compel the Commission to proceed with the processing of 
its application, on the ground its "unreasonable delay" violated Section 10 
of the Administrative Procedure Act. The Court stated: 

"The Clear Channel proceeding contemplates the 


possibility of a fundamental realignment of radio 
stations on the clear channel frequencies. Accordingly, 


‘piecemeal' consideration of requests for individual 
locations on these frequencies might well prejudice the 


ultimate allocation and defeat the purposes of the 
program. And the effort invested in a determination of 


individual proposals might be rendered futile by a 
contrary disposition of the rule making proceeding — 
thus producing even more delay."33 (Emphasis added.) 

S. App. D. C. at 139, 326 F. 2d at 682. 

S. App. D. C. at 142, 326 F. 2d at 685. 

S. App. D. C. 81, 289 F. 2d 458 (1961). 


S. App. D. at 83, 289 F. 2d at 460. 


Other cases on the same general subject include the following: 


34 
Harbenito Broadcasting Co. v. roc! _ 


The Court upheld the Commission's temporary post- 
ponement of the issuance of a broadcast license to 
a construction permit holder even though the statute 
does not specifically authorize such postponement. 
Vindicator Printing Co 22! —- The Commission's 
freeze on acceptance of application from construction 
permit holders to change to another channel was held 
valid over objection it was beyond Commission's power. 
The Commission said the rule was "adopted to effectuate 
the expeditious development of television pursuant to 
the Table of Assignments," and that it was "a reasonable 
procedural method of implementing both the purpose of 
Section 3.636 and the equitable and efficient processing 


of applications." 


34/ 94 U. S. App. D. C. 329, 218 F. 2d 28 (1954). 
35/ 8 R. R. 328 (1952). 


36/ 1ll U. S. App. D. C. 44, 294 F. 2d 240 (1961). 


See also ABC v. rogue! 


=-—— To preserve status quo 
Commission has power to grant special service author- 
izations without statutory hearing, even though there 


may be interference with operations of another licensee. 


30. Certainly if the FCC is permitted to freeze broadcast 
licenses, without specific statutory authorization, it should be permitted 
in effect to freeze AT&T's rate levels for different classes of service 
during the pendency of Phase I-B of Docket 16258 involving the determina- 


tion of the sine qua non of any intelligent consideration of any new level 


for any total class of service. This would be for the purpose of pre- 


serving the status quo pending completion of the present hearing and the 
Commission's determinations on the basis of the record in that hearing. 

To permit a carrier, at will, to greatly increase a whole class of rates in 
the midst of such a rate investigation is to deny any semblance of due 
process, as well as effective Commission control over its own proceedings. 
The absurdity of denying to the Commission the power to prevent such rate 
increases is seen by the situation that would be presented if AT&T were to 
attempt to increase message toll rates at this time. Certainly, if for no 
other reason than that service constitutes the bulk of the carrier's business, 
such an increase would be intolerable prior to conclusion of Phase I-B of 
Docket 16258. However, the principle is no different as applied to 


inereases in Telpak C and D, or any other class of service. When the 


ee 
37/ 89 U. S. App. D. C. 298, 191 F. 2d 492 (1951). 
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evidence has not even been completed, much less any Commission determination 
on such evidence, it would be just as improper for the Commission to prejudge 
the revenue requirements and rate levels for one class as another, by 
accepting AT&T's anticipation of the Commission's ultimate findings or by 


anticipating its own findings. 


31. A somewhat analogous situation, involving rate filings, was 


38/ 
presented in FPC v. Texaco, Inc., where the FPC adopted rules prescribing 


permissible pricing provisions in contracts of independent gas producers. 
Applications filed pursuant to contracts containing provisions not deemed 
permissible would be rejected under the rules. Subsequent to the adoption 
of said rules, petitioners filed applications for certificates to supply 
natural gas to a pipeline company, which application disclosed pricing 
provisions not permissible under the rules. Even though §7 of the Natural 
Gas Act, 15 U.S.C. §717, provided that the Commission "shall" set such an 
application for hearing, the Commission rejected the applications without 
hearing as not conforming to its rules. The Supreme Court upheld the 
Commission's action, stating that "the statutory requirement for a hearing 
under §7 does not preclude the Commission from particularizing statutory 
standards through the rule-making process and barring at the threshold those 
who neither measure up to them nor show reasons why in the public interest the 


rule should be waived." The Court explained its holding as follows: 


Se 
387 377 U. S. 33 (1964). 
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"To require the Commission to proceed only on a’ 
case-by-case basis would require it, so long as 
its policy outlawed indefinite price-changing _ 
provisions, to repeat in hearing after hearing its 
conclusions that condemn all of them. There would 
be a vast proliferation of hearings. . .. We | 
see no reason why under the statutory scheme the 
processes of regulation need be so prolonged and 
so crippled." 


32. In the Texaco case the Court relied upon United States v. 


39/ 


Storer Broadcasting Co.,— where there was in issue the FcC's multiple 


ownership rules. Petitioner claimed, inter alia, that an application for 
a broadcast station license should not be denied without the "gull and 
fair hearing" required by the Communications Act of 1934. The Commission 
argued that the right to a hearing does not exist where an aoitieent does 
not meet the standards set forth in the FCC rules, i.e., where the appli- 
cation shows on its face that granting the application would violate the 
multiple ownership rules. The Supreme Court sustained the rules, stating 
as to the hearing point: | 

"We do not read the hearing requirement, however, 

as withdrawing from the power of the Commission 

the rule-making authority necessary for the 

orderly conduct of its business.— 
See also National Broadcasting Co. v. United States (chain broadcasting 


4 
regulations upheld) eel! 


33. As all the preceding cases indicate, clearly the FCC may 


351 U. S. 192 (1956). 
351 U. S. at 202. 


319 U. S. 190 (1943). 


prescribe reasonable and orderly methods of procedure which would include 

preservation of the status quo. It is not material that there is no 

outstanding ‘ freeze" order as such in this case at this time. It is the 
principle for which the "freeze" and "status quo'' cases stand that is 
important and controlling here, namely, the Commission has the inherent 
power and, indeed, the regulatory responsibility to maintain the status quo 
in matters which it has under investigation or hearing,in order to protect 
its own decisional processes. 

B. Other Persuasive Precedents Call For Rejection or Required Withdrawal 
As A Minimum Protection of The Rights of The Parties And The Processes 
of The Commission 

34. As previously noted, in the Commission's original Telpak- 
decision, the Commission was unable to determine at that time whether the 
rates for Telpak C and D were compensatory and it, accordingly, remanded 


that issue for further hearings and determination. As recognized by the 


Court of Appeals in its decision in American Trucking Associations, Inc. 


42/ 
v. FCC,— the Commission's action in this respect constituted its official 


recognition that there was competitive necessity for the present level of 
Telpak C and D rates but that their compensatory character was undetermined. 
The official unresolved status of the present rate level for Telpak C and D 
services, and the pendency of the hearing to determine that very issue, take 
this case out of the scope of the usual rule that a carrier may ordinarily 
change its rates unilaterally, subject to investigation and suspension, by 


42/ 377 F. 2d 121 (U. S. App. D.C. 1966), certiorari denied, 
386 U. S. 943 (1967). 
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the simple expedient of filing proposed new rates. 


34. Because of this recognition of the unresolved status of the 
present rate and the pending hearing thereon, the presently proposed rate 
increase filed by AT&I must be regarded as analogous to the proposal of a 
new rate which is prima facie unjustified absent a prior showing by the 


carrier of its justness and reasonableness. The present case is thus 


similar in principle to that of Seatrain Lines, Inc. v. United States A2/ 


in which the three-judge court directed the Interstate Commerce Commission 

to suspend the operation of certain rate reductions proposed by several 

rail carriers. The proposed tariffs there in question were based upon 
exemptions from the long and short haul prohibitions of the Interstate Commerce 
Act,which exemptions had been granted by the Commission in connection with 

the filing of the proposed tariff. Petitioners, competing water carriers, 
thereupon sought to set aside the exemption and suspend the operation of the 
tariff. The Court granted the relief sought. It held that the Commission's 
grant of the exemption from the long and short haul prohibitions was invalid 
and that absent that exemption the proposed tariff was prima facie illegal 

and could not be allowed to go into effect notwithstanding the carrier's 
general right to change unilaterally its rates under the Act. The Commission's 
recognition of the unresolved status of the present Telpak C and D rates and 
the present hearing to resolve that question, per se, require that any rate 


in excess of the present level must be regarded as presumptively excessive 


33/ 168 F. Supp. 819 (S.D. N.Y. 1958). 
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224 


and unreasonable until AT&T sustains its burden under Section 204 of proving 
the contrary - something which has not and cannot be determined until the 


conclusion of Phase I-B in Docket No. 16258. 


35. Also in point in this respect is the decision of the Court 


of Appeals for the District of Columbia in Isbrandtsen Company v. United 


44/ 
States, in which the Japan-Atlantic and Gulf Freight Conference unilater- 


ally proposed to initiate a dual rate system, under which a higher rate 
would be charged to all shippers who did not deal exclusively with Conference 
members. On petition to review by a competing carrier, the Court ruled that 
the Federal Maritime Commission could not allow the proposed rate to go into 
effect without first requiring the proposed carriers to sustain the burden of 
proving its reasonableness since the rate proposed was, prima facie, contrary 
to the anti-trust laws. In so doing, the Court significantly rejected the 
contention that the Commission's action was not subject to review on the 
grounds that it did not constitute final and formal approval of the proposed 
rate system: 


"Whether or not the statutory requirements of finality 
are satisfied in any given case depends not upon the 
label affixed to its action by the administrative 


agency but rather upon a realistic appraisal of the 
consequences of such action. 'The ultimate test of 
reviewability is not to be found in an overrefined 


technique, but in the need of the review to protect 


from the irreparable injury threatened in the excep- 
tional case by administrative rulings which attach 
legal consequences to action taken in advance of other 


hearings and adjudications that may follow, the results 
of which ae regulations purport to control.'" (Emphasis 
added. )4> 


44/ 93 U.S. App. D. C. 293, 211 F. 2d 51 (1954), cert. denied, 347 U.S.990." 


5/ 93 U. S. App. D.C. at 297, 211 F. 2d at 55. 
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This language is peculiarly applicable to the present Case The pendency 
of the hearing to determine the justifiability of the present rate level 
makes this case, like Isbrandtsen, the exception to any mroeaie general 
tule. AT&T's action, proposing new rates, taken in advance of decision on 
the present rates, is, in effect, an attempt to frustrate the purposes of 
the hearing in Phase I-B of the Docket 16258 by precluding’ to the extent 
possible further inquiry into the present rates through the expedient of 
filing new ones. Put in its proper perspective, the proposed rate increase 
in the face of the hearing on the compensatory nature of the present rate 
levels can be viewed as analogous in principle to a situation where the 
Commission has prescribed just and reasonable rates under section 205 of the 
Act and the carrier thereupon attempts to publish rates in excess of those 
prescribed by the Commission. Such an attempt by the carrier would be a 
violation of the integrity of the Commission's order under sectim 205. 
While in this case there is no Commission prescribed rate level for Telpak C 
and D, there is a hearing in progress to determine the compensatory nature of 
the present level, and the rate increase presently proposed is every bit as 
much of a violation of the Commission's hearing proceeses as would be a rate 


46/ 


increase in the hypothetical case just posed. 


36. Further recognition of the necessity of preserving the 


integrity of administrative rate investigations and hearings from frustration 

and confusion as a result of proposed rate increases is found in Rule 2.4(f) 

of the Federal Power Commission. That Rule, adopted under statutory authority 

46/7 The necessity of maintaining the integrity of remand proceedings, such 
as here involved, was forcibly declared by the Court of Appeals for 


this circuit in Follways Broadcasting Company v. ECC, 379 F. 2d 447 
(U.S. App. D.C., 1967). 
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virtually identical to the Communications Act, provides: “during suspension 
[of a rate schedule], the prior existing rate schedule continues in effect 
and should not be changed during suspension." a! This Rule and the 
Commission's power to reject further rate increase proposals while a prior 


rate schedule is the subject of suspension and investigation, was specifically 


upheld in Amerada Petroleum Corp. v. Federal Power Coamtestonte In so 


holding the Court stated: 


"Moreover, by section 16 of the Act, the Commission 
is expressly vested with power "to perform any and all 
acts, and to prescribe, issue, make, amend, and rescind 
such orders * * * as it may find necessary or appropriate 
to carry out the provisions of this Act.’ Manifestly, that 
is a sweeping grant of administrative authority to be 
exercised in the sound discretion of the Commission. In 
the exercise of such power, the Commission has consistently 
declared its policy and interpretation of the Act to be 
that during the suspension of a rate, the prior existing rate 


gchedule continues in effect and shall not be changed.” 
203 F. 2d at 575. (Emphasis added.) 


Substantially the same authorization contained in Section 16 of the 


Natural Gas Act, referred to in the preceding quotation, is provided by 


f.n. 46 continued In that case the Court of Appeals reversed the 
Commission's grant of temporary operating authority to a 
broadcast license applicant pending the Commission's hearing 
on the application pursuant to a Court decision which had 
vacated the Commission's prior grant of the license and 
remanded the case for hearing. The Court ruled, inter alia, that 
the Commission's grant of temporary authority on remand was a 
violation of the integrity of the Court's remand order and review 
processes. 


18 C.F.R. §2.4(f). 


293 F. 2d 572 (10th Cir.,1961), cert. denied, 368 U.S. 976. 
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Section 4(i) and (j) of the Communications Act of 1934. i The same policy 
and regulatory considerations which persuaded the Federal Power Commission 

to adopt Rule 2.4(f) and the Tenth Circuit to uphold it are also present 

in this case, i.e., a carrier cannot be allowed to frustrate or impede the 

Commission's investigation into the rate level for a whole class of service 


by the expedient of filing a new tariff. 


37. It appears that the orderly and efficient regulatory pro- 


cedure in the AT&T rate investigation would be to maintain the status quo 
until the issues "condition precedent" to any increase in rates for a whole 
class of service, now being litigated in Phase I-B of Docket 16258, including 
the specific issue of whether present Telpak C and D rates are compensatory, 
have been decided. To permit AT&T to change rate levels and relationships 
before decision of such issues would emasculate the present proceeding. In 
this regard, the Ashbacker doctrine is relevant as a Se conricton that the 
Communications Act is not to be construed in such a way as to require or 


permit a procedure which frustrates proper and orderly regulatory processes. 


Sections 4(i) and 4(j) of the Communications Act of 1934 provide: 


"(i) The Commission may perform any and all acts, make 
such rules and regulations, and issue such orders, not in- 
consistent with this Act, as may be necessary in the execution 
of its functions. 


"(j) The Commission may conduct its proceedings in such 
manner as will best conduce to the proper dispatch of business 
and to the ends of justice." 
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50/ 
In Ashbacker Radio Co. v. FCC,” the Commission had followed the statutory 


procedure of designating an application to change operating frequency for 
hearing, but at the same time had granted a mutually exclusive application 
as it was permitted to do by the precise language of the Act. The Supreme 
Court held that the Commission may not grant one of two mutually exclusive 
applications before a hearing of the other. The Court said with respect 
to the procedure that was used by the Commission: ''That may satisfy the 
strict letter of the law but certainly not its spirit or intent." It 
further noted, as;to the Commission's argument that petitioner was not harmed 
because if its application was meritorious, the Commission could grant it 
and thereby displace the licensee previously authorized: 

"As the Fetzer application has been granted, 

petitioner, therefore, is presently in the 


same position as a newcomer who seeks to 
displace an established broadcaster. By the 


grant of the Fetzer application petitioner 

has been placed under a greater burden than if 

its hearing had been earlier. Legal theory is 51/ 
mos. 


one thing. But the practicalities are different. 
(Emphasis added.) 


38. Of course, we are not now dealing with an area of mutually 
exclusive rights in terms of licenses or franchises. But we do face a 
potential situation of impossible interlocking, interwoven and overlapping 
issues and determinations. For a striking example, what would"the right" of the 
Petitioner to complete in Docket 16258 the trial of the specific pending issue of 


whether the present Telpak C and D rates are compensatory, in the light of 


326 U. S. 327 (1945). 


326 U. S. at 332. 
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appropriate rate-making principles, factors and relationships between classes 
of service to be decided in that proceeding — what would such "right" be 
worth as a practical matter — if by the simple expedient of a tariff filing 
AT&1I is permitted in the interim to increase rates for this entire class of 
service by more than 100%? Stated differently, to impose upon Petitioner 
the burden of trying in a new proceeding, before completion of the pending 
proceeding, substantially the same issues, namely, appropriate rate-making 
principles, including the factor of competitive necessity vis a vis private 
microwave, and proper compensatory level of Telpak C and D in the light of 
such principles and factors, would be the clearest possible denial of due 
process. Formalistic observance of any or all statutory steps in connection 
with such tariff increase filing would be meaningless ritual but not due 


process. 


39. The statutory accounting and refund procedure is likewise no 
answer because, first, it would still contemplate splintering of the AT&T 
rate investigation necessarily resulting in proliferation of proceedings and 


duplication of issues. Second, it would be unworkable, as the Supreme Court 


recognized in_FPC v. Tennessee Gas Transmission co. ,22/ where the Court said: 


"True, the exaction would have been subject 

to refund, but experience has shown this to 
be somewhat illusory in view of the trickling 
down process necessary to be followed, the 
incidental cost of which is often borne by 
the consumer, and in view of the transient 
nature of our society which often prevents 
refunds from reaching those to whom they are 
due." 


oe 
52/ 371 U. S. 145, 154-55 (1962). 
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This observation is especially applicable to the airline industry which, 
incidentally, notwithstanding its expanding growth,is now in a rising 
cost-net revenue squeeze and would probably have no choice but to try to 
pass on to the traveling public such serious price increases as have been 
noted above, with no practical means of ever distributing potential refunds, 


if any, to the persons entitled thereto. 


40. We do not claim, of course, that all administrative rate 
proceedings must always run their full course before any rate changes 
may be made, or other action taken. The Supreme Court has ruled, for 
example, in FPC v. Tennessee Gas Transmission Co., supra, that the FPC has 
power to enter an interim order as to the rate of return before an issue of 
cost allocation among rate zones had been decided, which in effect is what 


the Commission has done in Phase I-A of Docket 16258. To the same effect 


/ 
is FPC v. Natural Gas Pipeline com But it is important to note that in 


all these proceedings all the evidence on the rate-of-return issue had been 
presented and it was ripe for decision. The Court in the latter case noted 
that "The right to a full hearing before any tribunal does not include the 
right to challenge or rely on evidence not offered or eae esas ak: 
fortiori, in the light of the posture of Phase I-B of Docket 16258, a more 
than 100% interim rate increase for a whole class of service should not be 
ordered or permitted on the basis of presumed or asserted facts not tested 


by completion of cross-examination, and not yet even exposed to counter 


testimony. 


TN 


33/ 315 U.S. 575 (1942). 


54] 315 U.S. at 584. 
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41. The Commission does not have to look beyond its own 


action of last March, 1967, in connection with proposed private line 


telegraph equipment increases (of almost de minimus order and financial 
impact compared to the proposed Telpak C and D rate increases here involved) 
for precedent on the most minimum action required in the kind of situation 
here involved. In politely requiring AT&I to postpone the proposed 
effectiveness of such component part of one class of private line service, 
this Commission very pointedly stated: 


"It appears that the total effect of the proposed 
revisions will be an_increase in overall revenues and 
earnings from your interstate and foreign communications 
services. However, no other rate adjustments are proposed 
by_you to offset this increase although your overall earn- 
ings are currently at 2 high level. It is the Commission's 
intention in Docket No. 16258 to arrive at 4 determination 
within the near future of reasonable overall revenue 
requirements and earnings for your interstate and foreign 
services. This determination and the implementation 
thereof may require adjustments in rate levels applicable 
to_your several interstate services. It is unlikely, 
however, that these actions can be effectuated prior to 
May 1, 1967 - the effective date of the proposed tariff 
revisions. Therefore, it would appear that equitable 
treatment of the users of all service classifications as 
well as orderly procedure would best be served by effec- 
tuating any such revisions concurrently with such other 
revisions, if any, as may result from the Commission's 
revenue requirement determination in Docket No. 16258." 
(Emphasis added.) 


The net result was a postponement of the proposed effectiveness of such an 
increase to August 1, 1968. In the light of the present status of Docket 
16258, it is now apparent that even that date will be premature for such 


purpose. In the present situation, where a whole class of service is 
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involved, rejection of the proposed tariff, required withdrawal thereof, 

or at the very least indefinite postponement of the effectiveness thereof 
pending determination of the sine qua non issues now sub judice, is clearly 
required, if due process and the integrity of the Commission's procedure 


are to be preserved. 


42. Finally, on Monday afternoon, January 29, in a hearing 
conference in Docket 16258, the Common Carrier Bureau indicated that it 
would recommend relief in the nature of that suggested in the preceding 
paragraph, namely, that the Commission "request" AT&T to postpone its 


proposed tariff effectiveness for rate increases for audio and video progr 


services for one year, but that it might well not make any similar recommenda- 


/ 
tion for postponement of effectiveness of Telpak tariff cnereesestoe That 


would be the rankest kind of discrimination as between classes of service 
parties to Docket 16258, and especially so in view of the fact that there 
has been no Commission determination in favor of the competitive necessity 
for existing program service rates, as there has been in the case of Telpa.. 
C and D, and the fact that there is no reopened, remanded, and relitigated 
issue as to the compensatory nature of present program service rates, as 
there is in the case of Telpak C and D. If there is to be any "picking 
and choosing" as between these two classes of service parties to the prese 
litigation, the favor would have to fall on the side of the Telpak users. 
We cannot believe that the Telephone Committee or the Commission would ler. 


its stamp of approval to the kind of reversely justified discrimination 


55/ Tr. Vol. 114, pp. 15,284-85. 
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suggested by the Common Carrier Bureau as a possible solution, to the 


present problem. 


WHEREFORE, THE PREMISES CONSIDERED, Petitioner respectfully 


1. That the Commission reject or require the withdrawal of 
the proposed tariff schedules providing for increases in the rates for 


TELPAK C and D services; and 


2. That the Commission grant such further relief a to the 
Commission may seem just and proper in the premises. 
Respectfully satniicved 
AIR TRANSPORT ASSOCIATION OF AMERICA 


By__/s/ John_E. Stephen 
General Counsel — 


1000 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


[s/ William E, Miller 


[s/ Herbert E. Forrest 


Steptoe & Johnson 
1250 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


January 30, 1968 
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AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


LONG LINES DEPARTMENT 


32 AVENUE OF THE AMERICAS 


NEW YORK. N. Y. 10013 ? 
we «<®. B. NICHOLS ; AREA CovE 212 
° ADMINISTRATOR RATES ANO TARIFFS ; 393-7277 


February 1, 1968 


Transmittal No. 10001 


Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


Attention: Common Carrier Bureau 


The accompanying tariff material, issued by the American Telephone 
and Telegraph Company, Long Lines Department, is sent to you for filing in 
compliance with the requirements of the Communications Act of 1934, as amended, 
This material consists of revised tariff pages as indicated on the following 
check sheet, and is issued to become effective April 1, 1968: 


Tariff Check Sheet 
F.C.C. No. Revision No. 


260 410th 


This filing provides for changes in regulations and rates for 
TELPAK (Series 5000) service. In substance, the tariff revisions provide 
for (a) an increase in rates for TELPAK C and D base capacities, (b) a 
change from 12 to 2 in the number of telegraph channels having the 
equivalent of one voice grade channel, (c) an increase in rates for service 
terminals, (d) the restructuring of rates for wideband service terminals, and 
(e) the elimination of Type 5752 and Type 5801 service terminals and certain 
wideband switching and selecting arrangements for which there is no longer a 
service requirement. Minor text changes, for clarification purposes, have 
also been included. 


A summary of the considerations underlying the changes in rates 
for TELPAK C and D base capacities and service terminals and in the 
telegraph/telephone channel equivalency ratio has been set forth in the 
Statement of Bell System Respondents, submitted January 9, 1967 in 
compliance with the order of the Telephone Committee released November 25, 
1966 (FCC 677-1582). As there indicated, an increase in the general level 
of rates for TELPAK service is required to improve the earnings contribution 
of this category of service. Considerations underlying the formulation of 
the other changes are briefly set forth below. Additional supporting data 
have been furnished the Commission separately. 


Federal Communications Jommission 84 


A tabular summary of existing and proposed rates for principal 
items of service involved in this filing is set out in Attachment A to 
this letter. 


Wideband Service Terminals ané. Switching Arrangements 


The rates for wideband service terminals have been established 
after taking into consideration, existing charges for wideband service, 
the cost characteristics of such service, and th. . . vant sate schedule 
for TELPAK C and D bas: capacities. These revisions are designed to 
provide more reasonabic rite relationships among the various wideband 
terminul arrangements 2v‘.jlable with Series 5000 and Serics 8000 channels. 
The rate structure is also simplified and ivs administration made easier. 


As a result of these considerations, rates for wideband service 
terminals have been restructured to provide six basic offerings defined in 
terms of their service characteristics. They are as follows: 


Terminals arranged for transmission of high speed data or facsimile 
requiring TELPAK base capacity 


(1) equivalent to six voice channels 
(2) equivaient to twelve voice channels 
(3) equivaient to sixty voice channels 


Terminals provided to meet special service requirements of the 
United States Government requiring TELPAK base capacity 


(4%) equivalent to six voice channels 
(5) equivalent to twelve voice channels 
(6) equivalent to sixty voice channels 


One of the present offerings of wideband switching arrangement 
has a capacity to terminate up to ten wideband channels. Since charges 
for this service are based on the number of terminations used, the needs 
of customers having a switching requirement of less than ten channels can 
be met with one offering. Accordingly, two other wideband switching arrangements 
of lesser capacity are no luuger needed and are being discontinued. 


Interstate-Intrastate Channels and Services 


Included are proposed revisions pertaining to the computation of 
charges for TELPAK base capacity when such base capacity is arranged for use 
as @ number of individual channels, some of which carry interstate traffic 
anda some of which carry only intrastate traffic. These revisions indicate 
that the minimum charge for the interstate portion of the base capacity will 
be the charge computed by multiplying the rate and the airline mileage 
reduced by the charge for the intrastate portion of the base capacity. 


{This filing also provides for related text changes in 
Series 8000. : 


Federal Communications Commission =3\)- 


az § 5 


Acknowledgment and date of receipt of this filing are requested. 
A duplicate letter of transmittal is attached for this purpose. All 
correspondence and inquiries in connection with this filing Should be 
addressed to Mr. R. B. Nichols, Administrator Rates and Tariffs, American 


Telephone and Telegraph Company, 32 Avenue of the Americas, New York, 
N. Y. 10013. 


Yp 


Administrator Rates and Tariffs 


Attachments: 
Duplicate Letter 
Tariff Pages 

ttachment A 


RG cecamee 


raf 


Wide Band Service Terminals 
and 


Supplementary Control Arrangements (5000 Series) 


Monthly Rates_ 


nl 


Present 


Type 
5102 


1st Station $250 

Subsequent Station 195 

IXC in Multiway Switch - Line 130 
- Trunk 210 

Supplementary Control 

Arrangement 


Ust Station 
Subsequent Station 
IXC in Multiwey Switcn - Line 


Ist Station 
Subsequent Station 
IXC in Multiwey Switch - Line 


1st Station 
Subsequent Station 
IXC in Multiway Switch - Line 


ist Station 
Supplementary Control Arrangement 


*Replaces present Types 5701, 9702 and 5704 
**Replaces present Types 5703 ana 5705 
xeeReplaces present ‘types 5751 and 5754 

#Piled to become effective March 1, 1968 


Attachment A 
Page 2 


Service Terminals for Use as 


Channels for a Lesser Capacity (5000 Series) 


Monthly Rates 
‘ 


Present Proposed 


First Station Subsequent First Station Subsequent 
in an Exchange Station . in an Exchange Station 


Voice Type 


5201 $ 15.00 $ 35.00 $15.00 
5202 15.00 35.00 15.00 
5203 15.00 . 35.00 15.00 
5204 15.00 35.00 15.00 
5205 15.00 35.00 15.00 
5206 15.00 35.00 15.00 
5301 15.00 35.00 15.00 


*Teletypewriter Type 


5101 
5102 
5103 
5104 
5105 
5106 


8S 


Base Capacity 


Monthly Rates per Airline Mile 


Present Pronosed 


$25.00 $30.00 


Type 5700 


Type 580°. 45.00 85.00 
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: Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEDHONE AND TELEGRAPH 
COMPANY Transmittal No. i0001 


™ 


Revisions of Tarift F 
Series 5000 Channels 


OPPOSITION 
(To be acted on by the Commission) 

American Telephone and Telegraph Company (AT&?) 
hereby opposes the several petitions which request, 
variously, pretences, injunctive relief, or the rejec- 
tion, withdrawal, or postponement of the tariff revisions 
filed February 1, 1968 with Transmittal No. 10001 .* In 
support of such opposition it respectfully states as 


follows: 


1. The petitions filed by Arince and United 


request extraordinary relief in the form of a Commission 


* "Petition to Enjoin AT&l from Filing Revised THLPAK 
Tariffs" dated Jenuery 30, 1968, filed by United Air 
Lines, Inc. (United); "Petition for an Order in the 
Nature of a Preliminary Restraining Order" dated 
January 31, 1968, filed by Aeronautical Radio, Inc. 
Carine); "Petition to Reject or Require Withdrawal of 
Proposed Increases in TELPAK Rates" dated January 30, 
1968, filed by Air TIrensport Association of Anerica 
(ATA); "Petition for Rejection of Tariff Schedules and 
for Other Appropriate Relief" dated February 5, 1958, 
filed by American Trucking Associations, Inc. (American 
Trucking); and "Application for Review" dated February 
2, 1968, filed by the Associated Press and Twin Coast 
Newspapers, Inc. (AP and Iwin Coast). This last pleading, 
although anomalously labeled, appears to be intended to 
secure relief similar to that requested by ovher parviss. 


order enjoining the filing of any revisions of Tariff F.C.C. , 
No. 260 providing for increases in the level of TELPAK 
rates. The petitioners cite no legal authority, statutory 
or otherwise, as a basis for the issuance of such an order, 
and there is none. In any case, since these petitions have 
been mooted by the filing on February 1, 1968 of the tariff 
revisions which accompanied AT&fts Transmittal No. 10001, 
no further response is required. To the extent that the 
petitions contain allegations which might be said to sup- 
port the relief requested in the petitions of other parties, 
such allegations are answered below. 
2. The petitions filed by ATA and American 
Trucking and the Application for Review filed by AP and 
Twin Coast need not be separately summarized since they 
have a common purpose - to secure rejection, withdrawal or 
indefinite postponement of the TELPAK rate revisions filed 
February 1, 1968.* Reduced to their simplest terms, the 
arguments common to each of these pleadings run 4s follows: 
the Commission has implied statutory authority to reject 
_or order withdrawal of the tariff filing because @ filing 


of TELPAK rate revisions at this time is contrary to Com- 


mission orders in Docket Nc. 16258, and such filing will 


Sd) eo Rake. - 

* The filings by American Trucking, AP, Twin Coast and 
Arine adopt and incorporate by reference the petition 
filed by ATA. 


$ 


us \dermine the integrity" of the latter proceeding and 
wil 1 deprive petitioners of procedural rights, more 
espectally an alleged right to an Sug ee tees of the 
issue as to wnether existing TELPAK rates are compensa- 
tory. 

3. These arguments are not valid. The peti- 
tioners have previously advanced substantially similar 
contentions in petitions seeking to have the Commission 
reject, or compel withdrawal of, the rate revisions filed 
by AT&? January 9, 1967 with Transmittal No. 9467. See, 
particularly, ATéI's oppositions to such petitions dated 
April 13, May 8 and July 18, 1967, which are applicable 
here and are accordingly incorporated herein by reference. 
-In its decision dismissing these earlier petitions (9 


F.C.C.2d 153), the Commission gave no apparent weight to 


such arguments and it should do likewise here. 


kh, A fundamental flaw in petitioners' position 
4s their assertion that the Commission has power to reject 
‘or to compel withdrawal of the tariff filing in question. 
As AT&T has previously pointed out in its oppositions to 
the petitions filed in Transmittal No. 9467 (Opposition 
dated April 13, para. 53 Opposition dated May 8, para. 23 
Opposition dated July 18, para. 2), the only statutory 
basis for rejection of a tariff without opportunity for a 
hearing is that stated in Section 203(4) of the Communications 


Act! and it is not applicable here. Otherwise, a carrier 
subject to the Act has the statutory right to file tariff 
revisions and to have such revisions become effective 
subject, of course, to the Commission's powers of sus- 
pension, investigation and determination in secondance 
with Section 204 of the Act. 

5. Counsel for most of the petitioners here 
tacitly concede a lack of express statutory authority for 
the relief they request, and have exercisedmich ingenuity 
in an attempt to supply this deficiency by asserting the 
existence of an implied authority.* Thus, in its petition, 
ATA cites several cases involving this Commission's powers 
to adopt general rules regulating the filing and processing 
of license applications under Title III of the Communica- 
tions Act as support for the view that commespondians limi- 
tations may be imposed on the filing of tariffs under Title 
II of the Act. A similar case involving the Federal Power 
Commission's right to adopt rules regulating the issuance 
of certificates of public convenience and necessity is also 
cited as additional support for this proposition. (ATA 
Petition, paras. 21-33). But the specific statutory 


right of a carrier to make and file revised rates for its 


* The petition filed by American Trucking purports to find 
such express statutory authority in the provisions of. 
Section 203(b) and (ad) of the Act giving the Commission 
discretionary power to modify the statutory requirements 
relating to public notice of a rate revision. (American 
Trucking Petition, paras. 5-8.) No authority for such a 
construction of the statute is, or could be, cited. 
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service offerings cannot be analogized to the inchoate 
rights of an applicant for a license or certificate 
igsuable at a Commission's discretion. 

| 6. Equally inapposite are cases cited by ATA, 
involving the Interstate Commerce Commission and the 
Federal Maritime Board (ATA Petition, paras. 34, 35). 
Each of these cases involved a carrier's right to 
establish exception rates whose lawfulness, under the 
statute, depended on the prior issuance of @ valid Com- 
mission or Board order. No such situation is presented 
here. 


7. The Commission, the parties to this case 


and the public have all been on notice for more than a 


year concerning AT&?'s intention to file TELPAK rate 


revisions. (Letter dated January 9, 1967 from Bell 

System Respondents to the Commission, distributed to 

the parties in Docket No. 16258.) Petitioners' strained 
attempts to find in Commission orders an abridgment, during 
the pendency of Docket No. 16258, of AT&T's statutory right 
to make such a tariff filing are totally unconvincing. 

For example, the provisions of the Commission's Memorandum 
Opinion and Order of December 22, 1965 which advert to 
the possibility of interim rate adjustments (quoted in 
American Trucking Petition, para. 7; AP and Twin Coast 
Application, para. 6; Arine Petition, para. 3), obviously 


ees to Commission ordered adjustments and were not 
intended as a limitation on voluntary tariff revisions 
filea by the Bell System Respondents. It is significant 
that neither the Hearing Examiner nor counsel for the 
Common Carrier Bureau in Docket No. 16258 could see any 
impediment to AT&I's filing of rate revisions arising 
from the pendency of that proceeding or from Commission 
orders relating thereto (Docket No. 16258, wr. 15261-65). 

8. The petitioners insist, however, that since 
Commission orders have made the pommenee yr eneae of exist- 
ing TELPAK rates "the sole remaining issue" with respect 
to such rates, the Commission mist resolve that issue in 
the negative before increased TELPAK rates can be filed 
(ATA Petition, para. 13). This is equivalent to saying 
that petitioners have a vested right to maintenance of 
existing TELPAK rates so long as those rates can be shown 
to be compensatory. The Commission's orders are not 
susceptible of so novel an interpretation. 

9. Moreover, petitioners' assertion (ATA 
Petition, para. 12) that AT&I['s own evidence in Docket 
No. 16258 "strongly indicates that present . ees rates 
are compensatory," misses the point. AT&I's evidence 
shows that the unit cost-revenue relationship for TELPAK 


has been unfavorable at existing rates, and that the 


relationship has been deteriorating with the growth of 


94 
Ta 


} 
| 


the market. (E.g., Docket No. 16258, Bell Ex. 2uB, p. 5.) 


Accordingly, Ya market and cost study to determine whether 
projected revenues under present rates would cover full 
additional costs" (ATA Petition, para. 12) would have been 
an unnecessary and futile expenditure of time and effort. 

t is clear that an increase in the level of TELPAK rates 
is celled for in order to improve the cost-revenue rela- 
tionship for that service. 

10. The petitioners also assert that if the 
revised TELPAK rates are permitted to become effective 
without corresponding decreases in the rates for other 
services, a windfall for AT&T would result (ATA Petition, 
para. 21). Even if this allegation were true, and its 
truth is denied, it would not constitute a basis for 
rejecting or ordering the withdrawal of the proposed rate 
revisions. Apart from the lack of legal basis for any 
such action, as shown above, the determination of appro- 
priate rate levels for TELPAK services is not dependent 
on the adequacy or inadequacy of the Bell System's over- 
all earnings. The proposed TELPAK rates are not intended 
to inerease the System's earnings in excess of the range 
found appropriate by the Commission in Docket No. 16258. 
If a question should later be raised with respect to 
such earnings, the Commission has available to it adequate 


means for dealing with that question. 
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11. <A comment is appropriate concerning peti- 
tioners' allegations with respect to the TELPAK Sharing 
case (F.C.C. Docket No. 17457). ATA refers to the informal 
negotiations which took place in that proceeding during the 
week preceding the public announcement of the proposed fil-~ 
ings, and states that AT&I's representatives participated 
"without any mention of the proposed tariff filings." 

(ATA Petition, para. 24.) Arine is critical of AT&T 
because, at the time of the announcement of the proposed 
filings, no mention was made of an alleged commitment to 
the Commission in the TELPAK Sharing case regarding the 
submission of a new tariff structure for all Private Line 
services which, among other things, would replace the 


TELPAK tariff (Arine Petition, para. 8). 


12. AT&T denies these allegations. During the 


off-the-record discussions which took place in Docket No. 
17457, counsel for the Bell System Respondents, took pains 
to point out that revised TELPAK rates had been proposed, 
and that they would be filed in due course. A warning 
concerning the significance of the proposed rates was 
repeated on the record at the hearing session held on 
Friday, January 19. (Docket No. 17457, Tr. 181.) If ATA's 
complaint is that it failed to receive advance notice of 


the advance announcement of the proposed filing, it has 


failed to ellege or show how it was prejudiced by lack 
of such information. 

13. Arine's allegation is totally incorrect 
and misleading. During the informal discussions regard- 

the sharing case by agree- 

ment, the Bell System Respondents made clear their 
willingness to study various suggestions which had been 
made by parties to the proceeding and by counsel for the 
Common Carrier Bureau. But no commitment beyond this 
was made, and specifically there was no “commitment” to 
submit a new tariff structure for all Private Line serv- 
ices. This was made abundantly clear by counsel for the 
Bell System Respondents at the time of the report on 


negotiations made to the Hearing Examiner. (See Docket 


No. 17457, Tr. 170-72.) 


14. Essentially, petitioners’ arguments are 
in error because they seek to apply to AT&T's action 
the legal requirements that must be satisfied by the 
Commission before it can issue a valid rate order. 
AT&T's action in filing the TELPAK tariff revisions 
was taken pursuant to clear statutory right to initiate 
tariff filings. In short, the petitioners have failed to 
establisn any legal authority or to allege any material 


facts which would justify or permit the relief requested. 


WHEREFORE, the petitions should be denied and 
the tariff revisions submitted with AT&? Transmittal 
No. 10001 should be permitted to become effective 


| 
April 1, 1968. 


Respectfully submitted, 


AMERICAN TELEPHONE AND TSLEGRAPH COMPANY 


By. /s/_ Ernest D. North 


Ernest De. North 


ep Sete J. Cohen 
Harold J. Cohen 


By. [s SL C,. Duane Aarich 


es “Duane Aldrich 


195 Broadwey 
New York, New York 10007 


Its Attorneys 


February 9, 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of 
TELPAK Tariff Sharing Provisions of American DOCKET No. 17457 § 
Telephone and Telegraph Company and The Western “| 
Union Telegraph Company 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
Revisions to American Telephone and Telegraph TRANSMITTAL Nof4 
Tariff, F.C.C. No. 260, pages 79, et seq. 10001 
(Telpak Series 5000 Channels) (February 1, 1968) 
To: The Commission 
PETITION FOR TEMPORARY RELIEF 

Aerospace Industries Association of America, ("AIA"), Inc., 
by its attorneys, and, pursuant to the Communications Act of 1934, as 
amended, makes application for an order for temporary relief staying 
the increases in rates for Telpak services contained in American Tele- 
phone and Telegraph Company ("AT&T"') Transmittal No. 10001 filed 
February 1, 1968, until the issuance of a final order by the Commission 


in Docket No. 17457, and for such other and further relief as may be 


appropriate. In support of this appeal, petitioner states: 


SUMMARY 
The required statutory determinations as to the reasonable- 
ness of proposed rate increases for Telpaks C and D can only be made in 
the light of a prior determination concerning the extent of permissible 


sharing of Telpak facilities. 


-2- 


By its own dilatory tactics AT&T has mevenied an expedi- 
tious resolution of that question. It should not be permitted to benefit 
from its own wrong doing. Since AT&T is responsible for the present 
impasse, the rate increases which it proposes must in fairness and 
equity be held in abeyance pending a final decision in the Telpak sharing 
proceedings in this docket. In these circumstances holding the rates 
in abeyance is also necessary to vindicate the Commission's processes. 

The Commission has the authority to hold the proposed rate 
increase in abeyance, as here requested, under Sections 4(i) and 4(j) of 
the Communications Act of 1934, as amended, See Niagara Mohawk 
Power Corp, v. Federal Power Commission, 379 F. 2d 153, 158 (CLA. 
D.C. 1967); Amerada Petroleum Corp. v. Federal Power Commission, 


293 F. 2d 572 (C.A. 10, 1961), certiorari denied 368 U.S. 936 (1962). 


STANDING OF PETITIONER 
1. AIA is organized as a non-stock, membership corporation 
under the laws of the State of New York and is authorized, as a non- 


profit corporation, to conduct its affairs in the District of Columbia. 


AIA is the national trade association of the manufacturers of aircraft, 


missiles, spacecraft, propulsion, navigation and guidance systems, 
support equipment, accessories, parts, materials and components used 


in the construction, operation and maintenance of these aerospace pro- 
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ducts. Current membership of AIA includes 58 aerospace manufac - 
turing companies plus their corporate divisions. 

2. The aerospace industry consists of AIA member com- 
panies, aerospace companies that are not AIA members and the aero- 
space activities of non-member companies. In 1967 the aerospace 
industry employed more than 1, 407, 000 persons and had sales of over 
27.4 billion, of which approximately 80 percent was to various federal 
government agencies. As a consequence, the aerospace industry is 
the largest seller to the federal government. Since approximately 50 
percent of the contract dollars on its government contracts are sub- 
contracted, the aerospace industry is also the largest buyer for gov- 
ernment account. AIA member companies constitute the core of the 
aerospace industry. In 1967 they employed more than 1, 100, 000 per- 
sons and had sales of over 23 billion. They received over 80 percent of 
the procurement dollars spent each year by the Department of Defense 
and the National Aeronautics and Space Administration for aerospace 
goods and services. 


3. There is a vitally close relationship between the aero- 


space industry and the defense of the United States, and there is a close 


technical.interdependence among the aerospace manufacturers, their 
subcontractors and the government agencies and military services with 


which they deal -- all of whom must operate under closely coordinated 
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time schedules. Yet the manufacturers and their subcontractors and 
customers, including various components of government agencies and 

of the military services, are widely dispersed within the United States. 
Typically, the administrative offices of a company may be in one section 
of the United States, the production plants working on a government con- 
tract in one or more other sections, testing facilities in still another 
section and subcontractors widely dispersed throughout the nation. Data 
processing -- often by means of computers situated far from the source 


of accumulation of the data -- is essential for purposes of production, 


inventory, payroll and other controls. Engineers, production and testing 


personnel must be in constant voice communication. Design and engi- 
neering plans must be readily transmittible by means of facsimile. 
Therefore, the aerospace industry and the security of the United States 
are specially dependent upon and in need of rapid, efficient and economical 
means of transmission of information between designated points, including 
voice, teletypewriter, facsimile, data for computer processes, signal- 
ling, metering, etc. 

4. Telpak services currently offered by AT&T provide such 
large capacity communication facilities between designated points. The 
services offered by AT&T in the Telpak tariff includes communication 
paths of various widths which are capable of transmitting the various forms 


of electrical communication described in paragraph 3 hereof. In conse- 
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quence, member companies of AIA are large users of Telpak and, 
pursuant to existing tariffs, pay more than $5.3 millions per year 
(excluding terminal costs) for Telpak services. Because of the impact 


of Telpak tariffs upon the economics and efficiency of the aerospace 


industry, AIA petitioned to intervene and was granted authority to 


intervene in Docket No. 17457. 

5. The interests of the aerospace industry in general and 
of the members of AIA in specific, are vitally affected by the increases 
in Telpak rates which would be effectuated by Transmittal No. 10001. 
Although the precise impact has not yet been calculated, it is presently 
estimated that if the increases provided for in Transmittal No. 10001 
go into effect they will increase Telpak rates for member companies of 
AIA from about $5, 300, 000 to over $8, 000,000, or approximately 65%. 


These figures do not include greatly increased terminal charges. 


CHRONOLOGY OF PROCEEDING 
6. The extraordinary nature of the AT&T filing and the 
need for unusual relief have been made clear in petitions and applica- 
tions filed by the Air Transport Association of America, Aeronautical 
Radio, Inc., United Airlines, Inc., The Associated Press and Twin 
Coast Newspapers and the American Trucking Association, Inc., all 


1/ 
parties to Docket No. 16258. These petitions and applications contain 


1/ American Telephone and Telegraph Company and the Associated Bell 
System Companies, Charges for Interstate and Foreign Communica- 
tion Service. 


detailed statements of the relevant facts and mutnonities and set forth 

the relationship between the increased rates which would be effectuated 
by the filing and the proceedings in Docket No. 16258. Although AIA 

is not a party to Docket No. 16258, it is a party to this Docket, No. 
wee pending. Very similar issues and Roneideretions bear upon 
the relationship between the increased rates which would be effectuated 
by the filing and the issues now under consideration in Docket No, 17457. 
This petition is designed to set forth the nature of those issues and 
considerations and therefore to place before the Commission additional 
reasons for Commission action of the nature maqueses in previously 


. 


filed applications and petitions, but with respect to Docket No, 17457. 


7. The chronology and relationship of the various prior and 


current proceedings before the Commission and litigation relating to 
Telpak services is set forth in the petitions and applications referred to 
above. In the interest of brevity it is not repeated neces except with 
respect to matters directly relevant to the Telpak sharing proceeding, 
Docket No. 17457. 

8. By Memorandum Opinion and Order, dated May 19, 1967, 
the Commission instituted an investigation into the lawfulness of the 
sharing provisions of the relevant tariffs of AT&T and the Western Union 
Company. 8 F.C.C, 24178. A concurring opinion, in which three of the 


2/ Inthe Matter of Telpak Sharing Provisions and American Telephone 
and Telegraph Company and The Western Union Company. 
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Commissioners joined, stressed the need for". . . the most speedy 
official action that is consistent with applicable law". 8 F.C.C. 2d at 
182. In view of the context and background of the Commission's order 
and the tone of the opinions, the Hearing Examiner stated, at the pre- 
hearing conference held on June 13, 1967, that he "feels strongly that 
he is under a mandate, whether the Commission specifically spelled it 
out in the Memorandum Opinion and Order or not, to do all in his physical 
power to expedite this proceeding." He expressed hope that". . . may- 
be we have a fighting chance of getting finished and closing the record, 
say, by the Christmas holidays. a 

9, It was clear to all concerned that the reasonableness of 
any particular rates, existing or proposed, would have to be determined 
by a complex of factors, including the amount of sharing which might be 
allowed, Thus, in subsequently filed testimony AT&T witnesses stressed 
the impact of expanded sharing upon the increase in average Telpak fills, 
the corresponding adverse affect upon ''the TELPAK cost-revenue rela- 
eae increase in "average full additional costs. ro There 


was,accordingly, no doubt in the minds of any of the parties to the pro- 


ceedings in Docket No. 17457 of the need for an expeditious disposition 


Tr., Vol. 1, pp. 22, 36. 

Testimony of Walter B. Kelley, F.C.C, Docket No. 17457, Bell 
Exhibit No. 1, p. 18. 

Testimony of Charles H. McCarthy, F.C.C. Docket No. 17457, 
Bell Exhibit No. 2, p.3. 


of the sharing issue. Nevertheless, as is detailed below, AT&T's 
course of conduct in the proceeding operated to prevent such a neces- 
sary expeditious resolution of the matter. 

10. Consistent with the need for speed, the Hearing Examiner 
scheduled the pre-hearing conference for June 13, 1967, and the hearing 
itself to commence on July 26, 1967. Even before then, on June 6, 1967, 
the Common Carrier Bureau addressed letters to AT&T and Western 
Union requesting information relative to the hearing. Moreover, in 


the pre-hearing conference, counsel for AT&T expressly recognized the 
nature of the situation when he stated to the Examiner ". . . we are aware 
6/ 

" 


of the interest in expedition which you have already mentioned. . . 


Nevertheless, he also suggested defering the hearing date until AT&T 


obtained clarification of the week-old information request that had been 
made by the Common Carrier Bureau. As a result of this request for 
clarification, the date AT&T and Western Union were required to exchange 
their direct testimony cases with other parties was extended to on or 
before August 21, 1967, and the date for commencement of the hearing 
was extended to September 11, eo 

11. However, this extended schedule was not met. On August 
9, 1967, AT&T moved for further extensions because of the heart attack 


and hospitalization of the individual who was to be its cost witness. The 


6/ Tr., Vol. 1, p. 26. 
7/ Tr., Vol. 1, pp. 38-45. 
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motion was unopposed by the parties, and, by order issued August 16, 
1967, the date for exchanging the direct testimony of AT&T and Western 
Union was postponed to October 9, 1967, and the date for the commence- 
ment of the hearing was postponed to October 30, 1967. 

12. In form at least, the obligations of the carriers were 
met. AT&T and Western Union did exchange their direct cases testi- 
mony on October 9, 1967, and a hearing was held on October 30, 1967. 
However, the nature of the testimony exchanged by AT&T was charac- 
terized by Commission counsel as so "very sparse’ that he did not feel 
it possible to undertake useful cross scare He had already 


announced that, having completed its review of the carriers direct 


cases and "{iJn the light of such review" the Common Carrier Bureau 


had addressed a letter to the carriers on October 26, 1967, requesting 


them to disregard the Common Carrier Bureau's original request and 
9/ 
to submit additional information. Because of the difficulty of proceeding 


in these circumstances and the fact that the Hearing Examiner's schedule 
was now filled for most of November and December, the date for the 
exchange of the additionally requested information from the carriers 


was fixed for December 15, 1967, and a new hearing was set for January 
10/ 
15, 1968. It should be noted that counsel for AIA had throughout ob- 
11/ 
jected and expressed concern about the delays. 


Tr., Vol. 2, p 87. 

Tr., Vol. 2, pp 68-69 

Tr., Vol. 2, pp. 81-91, 103, 109-110. 
Tr., Vol. 1, p. 33; Vol. 2, pp. 90-91. 
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13. In view of the lengthy delays that had occurred and 

the obvious benefits which could accrue if litigation could be avoided 
and if the difficult and complex matters involved could be compromised, 
counsel for a number of the intervenors in Docket No., 17457 entered 
into off-the-record discussions with representatives of AT&T toward 
the end of the period between October 30, 1967, and January 15, 1968, 
concerning the possibility of compromising the matter. That such off- 
the-record discussions took place is noted on page 8, paragraph 12, of 
the opposition which AT&T filed on February 9, 1968, to the various 


petitions and applications filed by parties to Docket No. 16258 and 


referred to above. However, contrary to the implication there contained, 


nothing was said in the course of those discussions which led counsel 

for the intervenors to believe that any Telpak rate increase was imminent. 
Rather, in view of the testimony of AT&T witnesses in Docket No. 16258, 
which indicated that Telpak rate increases would be ieee ae 
were under the impression such increases were in fact not imminent. 
Thus, one possibility discussed by the parties was the total elimination 

of Telpaks C and D and their replacement by a new rate or service for 
bulk sostiaiceieesaeeeeed Yet the fact of the matter is that cost and revenue 
considerations bulked large in both the off-the-record discussions and 

in much of the planning that had gone into the preparation of testimony 
12/ See pages 15-16, paragraphs 23 and 24, of the Petition of the Air 


Transport Association of America, referred to above. 
Tr., Vol. 4, p. 165. 


of witnesses for intervenors, including AIA. In these circumstances 
an imminent increase in rates was crucial to any consideration of 
compromise. 

14. The fact that compromise discussions had been engaged 
in was disclosed to other interested parties prior to the hearing of 
January 15, 1968, and the Examiner encouraged the parties to pursue 
the possibility, before lengthy proceedings were entered into, of deter- 


mining if there was". . . any possibility that this case could be adjusted 
14/ 


in some way... Because of the lack of clarity as to the status of 
compromise negotiations and as to whether compromise or adjustment of 
the matter was in fact a realistic possibility, the January 15, 1968, 
hearing was adjourned until Friday, January 19, 1968, at which time 
a report was to be made to the eer. 

15. Although the various parties were most conservative 
as to the possibility of reaching a compromise when the hearing was 
reconvened on January 19, 1968, the Examiner was advised that the 
likelihood was thought to be sufficient to justify some delay and further 
consideration, particularly study by AT&T of two alternative plans. 


One of these involved the elimination of Telpaks C and D and the re- 


structuring of "its existing private line tariffs along the lines of a 


block [sic] rate tariff'' and the other the extension of existing sharing 


Tr., Vol. 3, p. 148. 
Tr., Vol. 3, pp. 158-160. 
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provisions subject to conditions relating to bulk use, minimum user 


commitments, the same line of business and grandfathering of existing 
16/ 
users, A delay of six weeks or more was suggested while AT&T studied 


the two proposals and reported back from time to time as to its progress 
to an interim committee of counsel. Accordingly, the hearing was 


recessed until Monday, March 18, 1968, unless otherwise ordered as 
“" ! 17/ 
a result of the information supplied in the interim reports. 


16. During the course of the hearing on Friday, January 19, 


1968, counsel for one of the intervenors suggested that the AT&T studies 
18/ 
of the feasibility of compromise "should be based upon existing rates." 


In response, counsel for AT&T stated "that the proposed rate changes in 


Telpak are so significant that we could not fail to take them into account 
19/ 


" 


in making these studies. It is apparently this statement that is charac- 


terized in AT&T's opposition of February 9, 1968, asa repetition .. . 


" 


on the record in the hearing session held on Friday, January19... 


of the alleged previous ". . . warning concerning the significance of the 
20/ 


proposed rates. ..". As noted above, counsel for the intervenors 


who had engaged in off-the-record discussions with AT&T representatives 


were not in fact aware that they had been "warned" earlier... Nor, to the 


Tr., Vol. 4, pp. 165-168. 

Tr., Vol. 4, pp. 185-190. 

Tr., Vol. 4, p. 175. 

Tr., Vol. 4, p. 181. 

AT&T Opposition, supra, p. 8, para. 12. 
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best of our knowledge, did any counsel representing intervencrs at the 
hearing on Friday, January 19, 1968, grasp the Delphic significance as 

a warning" of the remark made by AT&T's counsel. Rather, in context, 
the remark was understood, as it was by the Hearing Examiner, who 
followed it with the comment that consideration of potential rate increases 
as well as existing rates would be appropriate in the course of study and 
consideration of a possible compromise solution, because "nobody should 
lock himself into any particular position along the way... "| The 
Examiner then further admonished the parties that if compromise nego- 
tiations were to succeed: "I think the cards should all be put on the table 


21/ 
face up and let us see what happens." 


This admonition was delivered 
by an official of the Commission in the course of an official Commission 
proceeding on Friday, January 19, 1968. Counsel for AT&T made no 
reply; but on Monday, January 22, 1968, the rate increase was announced. 
THE POWERS OF THE COMMISSION 
IN THE CIRCUMSTANCES 

17. The foregoing chronology illustrates the fact that from 
the outset of Docket No. 17457 all concerned have recognized the need 
for an expeditious proceeding in the light of the impact of sharing upon 


both the existing Telpak rate structure and upon any possible increase. 


The need for speed has been expressed by three Commissioners, by the 


BEETS Vb + p.m hor. 
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Hearing Examiner and on behalf of AT&T . Nevertheless, the progress, 
if any, has been infinitesimal. AT&T's conduct has prevented the orderly 
and efficient processes of administration under the Communications Act 
of 1934, as amended, and particularly the effectuation of the Commission's 
duty to determine whether charges, practices, classifications and regula- 
tions of common carrier services are just and reasonable. 

18. In these circumstances the Commission's powers are 
adequate to protect the public interest, to vindicate the integrity of its 
own processes and to protect the equities of the Telpak users. These 
powers are not limited to a mere suspension of rates for a three-month 
period under Section 204 of the Act, after which the increased rates may 
go into effect. 

19. Section 4(i) of the Act provides that: 

(i) The Commission may perform any and all 

acts, make such rules and regulations, and issue 

such orders, not inconsistent with this Act, as may 

be necessary in the execution of its functions." 

And Section 4(j) provides that: 


"(j) The Commission may conduct its proceedings 


in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice . . .". 


1: a brief recently filed by the Solicitor General in the Supreme Court, which 
was also signed by the General Counsel ofthe Commission, the Communica- 


tions Act is described as a "comprehensive statutory scheme"; and Section 


4(i) is interpreted as one of a number of "sweeping grants" contained in 
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22/ 
In consequence, 


the Act which "cannot be read in a niggardly fashion." 
language such as that contained in Sections 4(i) and 4(j) is read by the 
Commission as adequate to meet the needs of the instant situation. 

20. Thus, in Niagara Mohawk Power Corp. v. Federal 
Power Commission, 379 F. 24153, 158 (C.A.D.C. 1967), it was 
pointed out that such provisions "are not restricted to procedural 
minutiae, and that they authorize an agency to use means of regulation 


not spelled out in detail, provided the agency's action conforms with 


the purposes and policies of Congress and does not contravene any 


" 


terms of the Act." Similarly in Amerada Petroleum Corp. v. Federal 


Power Commission, 293 F. 2d 572 (C.A. 10, 1961), certiorari denied, 
368 U.S. 936 (1962), the court held a provision of the Natural Gas Act, 
virtually identical to Section 4(i), to authorize the Federal Power Com- 
mission to reject a further rate increase while a prior increase was a 
subject of suspension investigation. 

21. Read together, Sections 4(i) and 4(j) confer substantial 


supplementary authority upon the Commission, in addition to the authority 


conferred by Section 204, to issue an order providing that rate increases 


which operate to interfere with the effectuation of the orderly processes of 
the Commission under the Communications Act not go into effect until 


such time as those processes are completed. In the instant case the 

22] United States of America and Federal Communications Commission 
v. Southwestern Cable Co., et al., No. 363, October Term, 1967; 
Brief for the United States, pp. 36, 45. 
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relevant process is the completion of the sharing proceeding which is 
basic to any determination as to whether new Telpak rates will in fact 
be just and reasonable. 

WHEREFORE, the premises considered, petitioner respect- 
fully prays: 

(1) That the Commission issue an order directing that 
the rates charges and practices filed pursuant to AT&T Transmittal 
No. 10001,. shall not go into effect until at least such time as it issues 
a final order in Docket No. 17457; and 


(2) That the Commission grant such further relief as to 


the Commission may seem just and proper in the premises. 


Respectfully submitted, 


AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC, 


By_/s/ Morton H. Wilner 
Morton H. Wilner 


/s/ Arthur Scheiner 
Arthur Scheiner 
Of Counsel: 


Wilner, Scheiner & Greeley 
1343 H Street, N.W. [/s/ Harold F. Reis 
Washington, D.C. 20005 Harold F. Reis 


February 21, 1968 Its Attorneys 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY Transmittal No. 10001 

Revisions of Tariff F.C.C. No. 260 

Series 5000 Channels (TELPAK Services) 
OPPOSITION 


(To Be Acted on by the Commission) 


American Telephone and Telegraph Company (AT&T ) 


hereby opposes the "Petition for Temporary Relief" dated 


February 21, 1968 filed by Aerospace Industries Association 


of America, Inc. (AIA) and in support of such opposition 


respectfully states as follows:* 


1 


ATA's petition requests that the Commission 


\K rates, filed with AT&T Transmittal No. 10001, 
until such time as a final order has been issued in the 
TELPAK sharing case (Docket No. 17457). In support of 
this request it asserts that a determination as to the 


reasonableness of the proposed TELPAK rates "can only be 


There have also been filed with the Commission, under 
the above caption, a "Statement of Association of 
American Railroads in Support of Petitions for Rejection 
of Tariff Filing” dated February 19, 1968 and "Petition 
of the National Association of Motor Bus Owners" dated 
February 26, 1968. These pleadings merely reiterate or 
incorporate contentions advanced by other pa Eth 
have been fully answered by AT&T's Oppositio ated 
February 9, 1968 and no further response is uiméd . 


made in the light of a prior determination concerning the 
extent of permissible sharing of Telpak facilities" (Pet., 
p.- 1). ATA also contends that AT&T has, by dilatory 
tactics, prevented an expeditious resolution of the issues 
in Docket No. 17457. 

2. It would be a sufficient answer to AIA's 
petition to point out that the Commission lacks power to 


grant the relief requested. In asserting the existence 


of such a power AIA merely repeats arguments which have 


already been made by other parties and answered in AT&T's 
Opposition dated February 9, 1968. Accordingly the points 
made in that Opposition are incorporated herein by refer- 
ence. Although dismissal of the petition on this ground 
alone is justified, some further comment regarding the 
other allegations in AIA's petition is called for. 

3. AIA argues that a final order disposing of 
the issues in Docket No. 17457 is necessary before there 
can be a determination of the reasonableness of the proposed 
TELPAK rate revisions. This, of course, is not correct. 

It is true that the proposed TELPAK rate revisions have 
been formulated on the assumption of a continuance of 
existing sharing regulations and that the Commission deter- 


minations in Docket No. 17457 might ultimately affect that 


assumption. But the possibility that this might be the 
outcome would not constitute an adequate ground for 
rejecting TELPAK rate revisions which are now otherwise 
clearly justified. 

4, ATA's contention that AT&T has deliberately 
pursued dilatory tactics in Docket No. 17457 with the 
object of preventing an expeditious resolution of the 
issues in that docket is astonishing, not only because 
it is completely erroneous, but also because the charge 
is totally unsupported by the record. Even those extracis 
from the record selected by AIA clearly demonstrate that. 
with the exception of the delay occasioned by the sudden 
iliness of AT&T's originally designated cost witness, 
every postponement of the hearings in Docket No. 17457 
has been at the instance of, or for the benefit of, partics 
other than AT&T. 

5. AT&T's direct case was distributed to the 
parties on the date fixed by the Hearing Examiner and AT&T 
has been prepared and willing to have cross-examination 
of its witnesses proceed at each hearing date set there- 


after. As AIA states (Pet., para. 13), counsel for several 


of the intervenors in Docket No. 17457 initiated off-the- 


record discussions with AT&T concerning the possibility of 


disposing of the issues in that docket by eeeenenee 
Counsel for AIA participated in such discussions and 
joined in the recommendation to the Hearing Examiner 
that hearings be postponed to permit further informal 
discussions and studies (Tr. 167). This procedure was 
adopted in the hope that it would expedite a proceeding 
which all parties understood might somelse be a very 
prolonged one (Tr. 148, 184, 189). Accordingly, AIA's 
allegations are entirely without justification. 
WHEREFORE, AIA's petition should be denied. 


Respectfully submitted. 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


By | s/ Ernest D. North : 
Ernest D. North 


By /s/_ Harold J. Cohen _ 
Harold J. Cohen - 


By s C. Duane Aldrich 
C. Duane Aldrich | 


195 Broadway 
New York, New York 10007 


Its Attorneys 


March 6, 1968 


Lt8 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D. C. 20554 


In the Matter of 


Transmittal No. 10001 
Submitted February 1, 1968 


THE AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY 
Long Lines Department 


Revisions of Tariff, FCC No. 260 
TELPAK (Series 5000) 


eee ws ws ws ss wes aS 


To: The Commission 


PETITION TO REJECT, REQUIRE WITHDRAWAL OR SUSPEND 
AND INVESTIGATE AND FOR AN ACCOUNTING BY 


EASTERN AIR LINES, INC. 


Eastern Air Lines, Inc. ("Eastern") hereby requests réjection, with- 


drawal or suspension of the effectiveness of those parts of the above-captioned 
February 1, 1968, tariff filed by the American Telephone and Telegraph Company 
("AT&T") that would increase TELPAK C and D channel mileage rates, increase 
rates for service terminals, reduce from twelve to two the number of telegraph 
channels having the equivalent of one voice grade channel, reduce the equivalency 
ratio for 150-baud circuits from 4:1 to 2:l and increase rates for connecting 
arrangements, Eastern requests investigation of the lawfulness of the tariff if it 


is not rejected or withdrawn and further requests that AT&T keep account of such 


amounts as may be received by reason of such increases. 


STANDING 

1, Eastern, a certificated air carrier, was a party to the Telpak 
Case, Docket 14251. Eastern now possesses a substantial interest in the 
American Telephone and Telegraph Company General Rate Investigation, 
Docket 16258, by virtue of the Commission's Soneonascion of Docket 14251 
into Docket 16258 and, through the Air Transport Association and Aeronautical 
Radio, Inc., has acticin: participated in the latter docket. 

2. Eastern is authorized and required by the Civil Aeronautics 
Board to provide regularly scheduled air ees eaR ON over established 
routes between almost every major city east of the Mississippi as wellas 
many smaller citics in that area, plus Seattle and Portland on the Pacific 
Coast and Corpus Christi, Dallas, Fort Worth, Houston and San Antonio 
in Texas. Eastern also serves Toronto, Montreal, ae Ottawa in Canada, 
Bermuda, the Bahamas, Puerto Rico and Mexico. 

3. Eastern uses TELPAK C and D to link its numerous facilities 
in this large route system. Executive offices are located in New York and 
Miami and Eastern's main operating base is Miami. erent maintains 
facilities of varous types at 82 airports within the United States and at 15 
overseas or foreign airports. In addition, pisces has facilities of various 
types such as sales and ticket offices in 118 communities, 97 of which are 


within the United States and 21 of which are overseas or in foreign countries. 


Eastern's reservation system utilizes 8 consolidated reservation offices to 


120 

ace 
serve 163 cities by local or Foreign Exchange service and 180 other cities 
by Enterprise service. Operations offices are maintained at each of the 
82 airports that Eastern serves in the continental United States as well 
as the 15 airports at overseas and foreign points. There are 24 maintenance 
facilities within the United States and 6 at overseas or foreign locations. 


4. Eastern currently subscribes to almost 9,000,000 unit miles 


derived from TELPAK. Of this total 645,640 circuit miles are in voice 


grade channels and 80,309 circuit miles are teletype grade channels. 
Eastern leases TELPAK service terminals and telephotograph service 
terminals from AT&T, 

5. As shall be later described, Eastern has now become heavily 
reliant upon TELPAK C and D at reasonable charges to handle the reser- 
vations, operations and planning incident to enplanement of more than 
17,000,000 passengers annually. The future importance to Eastern of 
reasonable TELPAK charges is reflected by the number of future passengers 
Eastern estimates it will serve. Eastern's Economic Planning Department 
projects that boardings for the year 1968 will approximate 24,000,000 and 
by 1980 will be between 65,000, 000 and 71, 000, 000 passengers annually. 
Maintenance and development of the flexible communications system needed 
in the operation of Eastern's system is now threatened by AT&T's unilate- 
rally increasing various communications costs to Eastern by up to 600 


percent, 
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6. Therefore, Eastern has standing to request rejection, withdrawal 
or suspension and investigation of the February 1, 1968, tariff not enly because 
it is immediately affected by the proposed doubling of TELPAK charges but 


because such a radical increase'will throw a carefully developed communications 


system, directly affecting millions of travellers, into disarray. 


I. 


s 


THE IMMEDIATE DOLLAR IMPACT ON EASTERN 
7. The following table illustrates the magnitude of the proposed 
rate increases: 
For April, 1968 Percent 
Current Tariff Proposed Tariff Increase 
TELPAK C & D | 
Estimated* Channel 
Mileage Charges $170, 000 $308,261 . 
Terminals 50, 800 _ 122,829 
TOTAL 220, 800 431,090 : 
* Based on January, 1968,Statement from AT&T 
These figures do not include the effect of the change in telephone /teletype 
equivalency, nor the reduction in the equivalency ratio for 150-baud circuits 
from 4:1 to 2:1 nor the increased rates for connecting aeeiecvenee For 


example, the effective cost-of a single teletypewriter channel will increase 


more than six times. 


ee 
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8. Eastern, as a regulated common carrier by air, can 
neither absorb nor pass on to its customers rate increases of the above 
magnitude or even increases as large as 25% or 50%. Immediate rate 
increases of such magnitude by a monopoly enterprise for services upon 
which its customers have come to rely in every facet of their operations 
should not be allowed by the agency charged with regulating that monopoly. 
If AT&T is able to justify any rate increase for its TELPAK services, 
such increases should be effectuated in a phased and orderly manner over 
a period of years. 

Eastern, however, is prepared to prove, in conjunction with 
other aviation interests, that AT&T is entitled to no rate increases for 
its TELPAK services. In view of the pendency of Docket 16258, where 


the aviation parties have participated in good faith and at great expense 


and are prepared to prove the proper principles governing TELPAK rates, 


the Commission should reject or compel the withdrawal of AT&T's tariff 
filing for the reasons set forth in the petition filed by the Air Transport 
Association on January 30, 1968. 

Eastern also concurs in the petition filed by the Department of 
Defense on March 1, 1968. It is simply not possible for business or the 
government to absorb in one stage rate increases of the magnitude pro- 


posed by AT&T even if they were fully justified. Eastern's fares and rates 


are fully regulated by the Civil Aeronautics Board. Eastern has not 
achieved the rate of return permitted by that agency in this decade. In 
fact, in most of the years of this decade Eastern has suffered enormous 
losses. Eastern has in the last few years achieved a precariously profit- 
able position. This position, however, is now threatened by rising costs 
and lower yields caused by reduced fares and rates which have, in many 
instances, been urged or required by the agency which regulates Eastern. 
On the other hand, AT&T has consistently earned a substantial rate of 


return which at times has exceeded that which this Commission has found 


to be just and reasonable. Despite its financial position, Eastern could 


not contemplate seeking from the agency which regulates it a 100% or 
even a 25% rate increase to take effect at one time. AT&T, however, 
despite its immeasurably superior financial position here seeks almost a 
100% rate increase. 

This Commission is compelled, to avoid serious dislocations 
to industry and the government, to reject or compel the withdrawal of the 
subject tariff or, at a very minimum, to require the postponement of its 
effective date for one year as it has heretofore done in connection with 


other rate increases filed by AT&T at the same time. 
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Ill 
RESULTING ECONOMIC WASTE IN THE DISRUPTION 
AND PARTIAL LIQUIDATION OF A CAREFULLY 
DEVELOPED COMMUNICATIONS SYSTEM 
9. Before TELPAK Eastern used only a few private line telephone 
grade circuits. Inter-city communications were carried on in general by 
teletype supplemented by the use of the message toll service where abso- 


lutely necessary, as tor example where tlight safety was concerned. The 


expansion of Eastern's use of communications common carrier services 


since 1961 is a direct result of the availability of TELPAK service. A 


decision was made not to participate in a commonly-owned private micro- 
wave system because Eastern was convinced that the TELPAK offering 
would satisfy its communications needs economically and would avoid the 
large structural shift in turning to a private systern. Fundamental to that 
decision was the assumption that AT&T would increase its rates, when 
necessary and justifiable, in an orderly gradual fashion as other common 
carriers regulated by the Federal Government do. 

10, The use of communications on eisesenae system as a result of 
the TELPAK offering is so pervasive that it is difficult to describe all such 
uses. The tollowing examples, however, meserare functions which depend 
upon the availability of TELPAK at present rates. 

A. Reservations. TELPAK has permitted an etficient centralization 
of Eastern's reservation system. Eastern's computer stores and updates 
seat inventory information for each segment of each of Eastern’s scheduled 


flights. TELPAK communication lines connect the computer to 1,120 


agent sets located in Eastern's eight reservation centers in Charlotte, 
New York, Montreal, Miami, Tampa, Atlanta, Chicago and Houston. 
Employees use the agent sets to request seat availability and other 
information and to perform up to forty-eight separate transactions. 
When a passenger dials an Eastern reservation number and is immedi- 
ately connected with one ot the eight centers, TELPAK is used. 

B. Becca Services. Technical Services, a unit of Mainte- 
nance, controls the unscheduled maintenance problems that occur in day- 
to-day operations. The availability of the dial tieline system and the 
Private Line Telephone are essential to eificient function of this department. 
There are 15,000 telephone and PLF calls to and trom Technical Services 
each month. The PLF line serves daily maintenance conferences. At 
least 25,000 teletype messages are originated or received in Eastern's 
Control Center each month. 

C. Meteorology. Through TELPAK an Eastern captain can receive 
an immediate response to inquiries on weather conditions. Through TELPAK 


and a facsimile transmitter, Eastern's Central Meteorological Office is 


able to transmit weather maps, flight cross sections, hazardous warning 


areas, et cetera, to each of nine receiving installations located coast to 
coast throughout the Eastern system. Special alerts can be transmitted 
orally to tlight crews or by teletype to every continental station. 

D. Dispatch. Dispatch is charged by a panoply of federal regula- 


tions for the sate operation ot every Eastern tlight. An absolutely tree 
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flow of information on all facets of each tlight's operations is required. 
Dispatchers use the following tacilities most of which are provided within 
TELPAKS: 
1. The Eastern dial tieline system for: 
a. Exchanging information with ground personnel at 
each of the airports in the United States and Canada 


served by Eastern. 


Consultation with the captain of a flight prior to his 
departure. 


Discussing short and long-range weather torecasts 
with Eastern's Meteorology Department. 


Contacting various governmental agencies (FAA 
towers, airport authorities, Air Route Tratfic 
Control Centers, etc.) in potential or existing 
in-tlight emergencies. ; 


Obtaining information from Eastern's Univac 494 
computers in Charlotte, using touchtone. 


Adjusting Flight Watch Display records in the Univac 
494 computers by touchtone. 


Eastern central teletypewriter system tor: 


Issuing individual authorization tor each and every 
flight on the system. 


Receiving periodic weather torecasts (surtace and 
aloft) trom the Meteorology Department. 


Distributing tlight advisory messages, as required, 
to all those needing them. 


Advising station personnel of heavier-than-normal 
fuel requirements. Y 


Confirming instructions and intormation previously 
issued or received via telephone. 


Private telephone lines between Dispatch Offices and various 
ARINC stations tor Dispatcher-Captain consultation when the 
flights are in the air. 


Private lines between each Dispatch Office and the Miami 
Planning Center, so that: 


a, The dispatcher may advise the planner of factors which 
will, or may, require adjustments to the operational 
plan. 


The planner can inform the dispatcher of necessary 
deviations trom normal operations. 


A. full-period telephone circuit, with drops in the Miami Planning 
Center, both Dispatch Otfices, Aircraft Routing Control, and 
twenty of our major stations, 

Another full-period telephone circuit with drops in the Miami 
Planning Center, each Dispatch Office, the EAL System Fore- 
caster, and Eastern's tour Meteorology Offices. This is 
routinely used at 1ixed periods throughout the day tor briefing 

all dispatchers and planners on expected weather conditions 

over our system. 


An automated Flight Watch Display system, permitting each 
dispatcher to keep informed on the progress of every flight 
under his control by visually scanning the display. This 
display gives the dispatcher a summary of intormation needed 
on each tlight tor operational control. 5 : 


Eastern's central teletype system is used to feed information 
to the Univac 494 computers in Charlotte. The computers 
process the information and redistribute the information to: 


a. Ground stations, via the central teletype system. 


b. The controlling Dispatcher(s), via special teletype 
circuits. 


Other special teletype circuits are used to provide ARINC 
stations from Seattle to New York to Miami the capability of 
rapid input of radio messages irom flights in the air to the 
Univac 494 computers. The computers, in'turn, process and 
distribute the information as above. 


E. 


Planning. The Miami Planning Center has been established 
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to increase operational efficiency by obtaining maximum utilization from 


available aircratt and crews, under existing and anticipated weather and 


airport tield conditions. TELPAK usage consists of: 


1. 


Private telephone lines between the Planning Center and each 
Dispatch Office to: 


a. Exchange operational intormation. 


b. Issue necessary instructions to implement an 
operational plan. 


A tull-period telephone circuit between the Planning Center 
and twenty of our major stations, tor: 


a. The stations to advise the Planning Center of any 
difficulties with aircraft or crews; changes in terminal 
weather, airport conditions, traffic delays, and any 
other pertinent non-routine events. 


The Planning Center to concur with extended departure 
delays (no major station can establish a tlight delay 

of thirty minutes or more without the concurrence of the 
appropriate planner), co-ordinate abnormal operations 
with the affected stations, and request any other infor- 
mation needed. : 


A full-period telephone line between the Planning Center, 
Dispatch and our Meteorology Offices. In addition to the 


‘ routine weather briefings, special consultations are held as 


needed to discuss major snow storms, hurricanes and 


unexpected widespread weather developments. 


This telephone circuit also has drops in all crew scheduling 
oftices tor consultation between these offices and the Miami 
Planning Center. 


The dial tieline system for: 


2. Touchtone inquiries to our Univac 494 computers in 
Charlotte for passenger booking information and flight 
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progress information on any Eastern flight. Response 
to these inquiries comes over special teletype circuits 
direct from the Charlotte computer. 


Discussing possible protection tor our passengers on 
delayed or cancelled flights. 


Consulting with any Eastern station on aes or 
possible operational problems. 


Contacting those individuals in Eastern who have, or 
can obtain, information needed for formulating an etti- 
c1ent ‘operating plan. 


central teletypewriter system, tor: 


‘transmitting written instructions lor executing an 
operational plan. 


Receiving information of all types—tield condition 
s2ports, crew status messages, et cetera. 


Issuing flight information messages to the field. 
These messages may also be sent to the Univac 494 
conputers, where they automatically update Dispatch 
F ght Watch Display records and flight information 
disolays used by our Reservations Agents. 

ll, Ifthe rew rates become effective, the present and tuture opera- 
tional systems will Lave to be examined to determine which proposed auto- 
mated systems must 2e abandoned and which present systems shall be 
eliminated or reduce: in scope. One possible result may be the construction 
of many new and smali:r reservations oftices to serve smaller geographic 


areas. Investment of nany millions of dollars in new construction will be 


necessary and loss ot miich ot Eastern’s investment in existing tacilities 


will result. Since Easte:n believes that the rate increases will cause 
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Eastern to attempt an equally large reduction in AT&T's services, 


other means of satisfying requirements will have to be tound. 


Iv. 


THE PROPOSED INCREASE IS 
NEITHER JUST NOR REASONABLE 


12. The magnitude and staggering ettect of the proposed rate 
increases raise immediate questions as to whether they are just and 
reasonable. AT&T cannot support the reasonableness of the proposed 
rates, without knowing tirst what ratc-making principles, tactors and 
relationships must be considered in developing its revenue requirements 
trom TELPAK C and D and rence the level ot rates for that class ot 
service. Determination of the appropriate rate-making principles and 


factors 1s at issue in the AT&T General Rate Investigation, Docket No. 


16258. Therefore, the supporting statement from the tariff quoted below, 


cannot be verified by AT&T: 

"Experience with the market development of 

TELPAK has shown that a substantial increase 

in the level ot the rates tor TELPAK C and D 

is necessary to achieve an improvement in the 

cost revenue relationship for this service." 1/ 
Examination of the revenue requirement issue outside of Docket 16258 
would produce a ‘contusing and wasteful duplication of effort when the tocus 


of all parties should be the creation of proper alignment in AT&T's overall 


rate structure. 


l/ Taritf F.C.C. No. 260, page 1, February 1, 1968. (Emphasis 
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13. The effective date of these rate increases should at least be 
postponed for one year because of the otherwise unjust discrimination among 
classes of users. On March 1, 1968, AT&T agreed, at the request of the 
Common Carrier Bureau to postpone until April 1, 1969, increases in 
charges for private line program and video transmission service. There 
has been no Commission determination in favor of the competitive necessity 
for existing program service rates as in the case of TELPAK C and D and 
there is not a reopened, remanded, and relitigated issue as to the compen- 
satory nature of present program rates as there is in the case of TELPAK 


C and D. 


14. The unjust discrimination is doubly offensive in light of 


evidence in Docket 16258 tending to show that the return from TELPAK C 


and D now being received and to be received by AT&T is much greater 


’ than that received for services offered the broadcaSters: 


Present Rates 
Full Additional Costs Annual Revenue 


(Millions) (Millions) 
2/ 2/ 
Video 


Audio 


While AT&T has not supplied the full additional costs of TELPAK C and D 


and revenues therefrom under present rates, Mr. Froggatt has stated for 


Federal Communications Commission, Report No. 2782, March 1, 
1968. 


Bell Exhibit 24A, revised September 22, 1967, Docket 16258, 
Attachment D, page 1. 


AT&T that TELPAK revenues have covered costs from 1961 to the 
1/ 


present. 


Even had AT&T not postponed the etfectiveness ot the rate increase 


on services offered the broadcasters, the tuture rate of return trom 
TELPAK would have tar exceeded the tuture rate ot return trom audio ; 


and video ofterings: 


Proposed Rates 
Full Additional Costs Annual Revenue Ratio Between 
(Millions) (Millions) Profit and Costs 
2/ 2/ 
TELPAK 193.7 240.0 23.9% 
Video 7.7% 


Audio aC 4.2% 


Docket 16258, Transcript page 10590. 
Bell Exhibit No. 24C, tiled December 12, 1967, Docket 16258, p. 1. 
Id., Attachment D. 


Id., Attachment E. 


WHEREFORE, Eastern respectfully requests that the 
Commission reject, require withdrawal, or suspend the effectiveness of 
those parts of AT&T Transmittal 10001 dated February 1, 1968 which 


increase TELPAK C and D channel mileage rates, increase rates for service 


terminals, reduce from twelve to two the number of telegraph channels 


having the equivalent of one voice grade channel, reduce the equivalency 

ratio for 150-baud circuits from 4:1 to 2:1 and increase rates for connecting 

arrangements. Eastern requests investigation of the lawfulness of the tariff 

if it is not rejected or withdrawn and further requests that AT&T keep 

account of such amounts as may be received by reason of such increases, 
Respectfully submitted, 


REAVIS, POGUE, NEAL & ROSE 


By: /s/ Calvin Davison 
Calvin Davison 


By:  /s/ W.N, Harrell Smith 
W. N. Harrell Smith 


1100 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Attorneys for 
Eastern Air:‘Lines, Inc. 


March ll, 1968 
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Application Ho. 643 


Booretery 
Fetsral Commmicaticns Camissica 
Washingten, D. Ce E0554 
Attertficas Common Corrice Duress 


Arplicction ig hereby mda for speciol porniasica to witbires 
the tariff? revictcous filed with the Feraral Coommimicaticoss Comission on 
February 1, 1963 by Transmittal To. 16001 and ca forch 1, 1553 by 
Transmittal Ho. 1CO:S, ond for that purpose a waiver of Bectica 61.59 
ef the Comrission'’s Rules is requested. 


oe tariff revisions referred te ebow which provice fer ch=.wzwes 
in regulations end rates for YELTIN (Series SCCO) service, were filcd to 
Becoma effective April 1, 168. Shis apecdal permissica is boing rewzsted 
in onder to porait tho withtroval of such revisicns anf the sutstitutica 
of modified SELDAK rota revisions to beceme effective Juma 1, 1963 on an 
anterin taste. This cow Piling would irci:te tho reviced reguleticcs 
criginally filea vith Trenamittal Mo. 10056 which yormit a custccer to 
orger acditians to SLDAK base capacity frog either the Tolephone Cospany 
or the Western Unica Telegregh Company without regard to which carrier 
initially furnished such Base Capacity. 


It is cur vicw that the TOLFAK rate levels exboticd in our 
terif? revisions filcd on February 1, 103 are filly justified by the 
relevant cost and merit consideraticus referred to in cur froncnittal 
Ho. 10002. Nevertholes3, we recognice that the iqpact on cur custcmers 
of these proposed chancasa is, in many cnses, very cubstantial, and thot 
in sowe cases customacs have indiceted that required rearrangccents 
cammot be made Ly April 1. 


In tho circucstances wo propose to withdraw the torif? rovisions 
now scheduled to tecane effective April 1, 1968 ar’ to file a now sot of 
revisions which will provide for a lesser increac3 in the level of SELFAK 
rates. We boldeve that in any Comaissica investigation it will be 
eenonstrated that ToLPAX rates should be establichsd at svostartielly the 
level of those wiiich vere filed to becezs effective April 1, 1958. ‘he 
aa a 


“a T96b 
No Wsivetee S wee 


GUnceau 


Yederal Comunications Comaission 


the principal proposed intermediate rate modifications are as 
follows: 


Per Airline Mile 
Per Month 


Mase) capaci 7 MIRC (re 3 ee 


_ Per Month 


. Service Terminals « ' $25.00 
- Additional Terminals : $20.00 


Telegraph/Telephone equivalency ~ 6 to 1 
150 Baud “ -3 tol 


In view of the evidence already submitted to the Coomission 
(ndicating the need for an increese in the level of TELPAK rates, ve 
do not believe there should be any question concerning the propriety 
of such rates. 


Attached 1s @ Telephone Cenyeny draft in the amount of $10.00 
to cover the fee prescribed by the Federal Cammmications Comission 


for filing this application. 
AMERICAN TRLEPHOME AND TELEGRAPH COMPANY 
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WUICRICAN TELEPHOME AND TELEGRAPH COMPANY 


LONG Lit PARTMENT 


32 AVENUE OF THE AMERICAS 


NEW YORK. N.Y. 10013 
AREA Cor 
393-72 


TES AND TACEES 


March 25, 1953 


Attention : ETL 


by the American Trlloskonec 


y. 


to you Sor Pisi: 


CREA Cn 
1, 19643, excent 


GChErVE@is 


Cheek Shoet 
Revision Mo. 


Lhéth 


mdes authority of Sneciol Permission No. 5253 
Federal Coit 4 ‘ ission prevides: 


(1) For the car “Ghon oF the f revisie Jed on February 1, 
ransniti. | i : 3 Eos Tuieeqncmannide Nowa do 
to becows effertive An: 


Trees Series 5500 to pecans 
effective Jun: Se carey! ; lesser inertase in the level of 


such wate provi: ‘ conceited ccvisions 


Se ate 


Creme hie eth cS: 


whien pex 


frox 


Federal Coxnunications Couzaission a =~ 


() For refiling materic ; : HWilebit Siuitehed Service filed 
under Prenssiste) H i hose ioe ions will beccne 
eficctive April J : 


2 ete of receipt of tt 

A duplicate See of rh Ste, Lis attached for tt 
correspondence and incuirics in connection with thi 
addressed to Mr. R. B. Wichols, Adainistrator Raves 
Telephone and Telegraph Company, 32 Avenue oF the Ams 
N. Y. 10013. 
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AM, TEL. & TEL. CO. L. L. DET. 3 3 & TARIFF F.C.C. NO 
By R. B. Michols, Adm. Rates and Tariffs _? Ub6th Revised 
32 Ave. of the Americas, New York, N.Y. 10013 Cancels 445th Revised BY 
Issued: March 25, 198 3 Effective: April 28 


PRIVATE LINE SERVICE 
CHECK SHEET ° 
Pages 1 to 361 inclusive of this tariff are effective as of the dates shown. Original and revised 


pages as named below and Supplement Nos. 1, 3, 4 and § (S)(x) contain all changes from the original tariff 


that are in effect on + 


Number of Number of Number of 
Revision Revision Revision 
Except as Except as Except as 
Page Indicated Page Indicated Pace Indicated 


91A Original A Ortefral 163 Tth 
92 132 ire 164 3rd 
92A n m Orisinal 164.1 3rd 
OBA rigir v original 164.2 3rd 
O&A righ Lek ist 165 lst 
s a! Original 166 ath 
95A Original 5, Orip¢inal 166.1 kth 
96A Original 3 Original 167 3ra 
9TA Original 2nd 167.2 6th 
98 ist i Original 168 ist 
98A Original 3 Original 169 6th 
Original 99 end 13 Original 170 8th 
en 99A Original Original 170.21 3rd 
2 ist 100A = Original 3 ist 170.2 end 
Original 5 Original OMA Original C Original 171 10th 
Ast 6 102 end end 171.1 6th 
Ist 6 102A ss Original C 3rd*(y) 171.2 Original 
2nd 5 103 2nd 13 sth*®(y) 172 6th 
10th 103A“ Original lst 172.1 Tiginal 
3rd 6 1OLA = Original 339 ist 173 Sth 
@nd 105 49 Original 174 3rd 
énd 1 105A 139.7 end 175 3rd 
ist re 106A nal T3.8 end 176 Uth 
Uth = 107 139.3 Lth*(y) 177 3rd 
Ist i 1OTA i 9 3rd*(y) 177.2 ist 
Original 108 2 Originel 178 Uth 
ist 108A = Original list 178.1 Original 
3rd 1LO9A Original ist 179 3rd 
Original 1lOA Original 2nd 180 8th 
ist 2 111A ss Original Mth 182 3rd 
bth 112A «Original i Original 182 2nd 
Original 113 ist 2 Original 133 end 
3rd 213A Original Original 184 Tth 
6th LISA Original 3rd 185 Sth 
3rd 11SA Original 3ra 186 8th 
8th lloA = Original 5 lst 187 8th 
kth 11TA 1 4 ist 188 6th 
3rd 118A t 1st \th 
st 118.1 Original Sth 189 Sth 
ist 219 2nd 9 ist 190 6th 
ist 119A Originel 10th 191 2nd 
5th Str 120 3rd ard ig2 and 
3rd 23 120A Original 2s 6th 193 8th 
end a t 121A Original leans Original 10th 
9thMy)  & sth*( 122 1st 15 1st 6th 
ist ah.2 3 122A“ Original : 3rd 196 8th 
ist 123A Originad Original 197 Tth 
Original Tth#(y) lob lst lst ist 
3rd 4 Lth®(y) l2bA Original > bth 3rd 
3rd Yr Sth*(y) 125A Original bth 207 ist 
ist é riginal 1264 Original Original 210 3rd 
3rd 6th*(y) leT ist end 211 Sth 
2nd BE 3rd*(y) 127A Original is 212 Sth 
Original Original 123A Original 3rd 213 ead 
2nd end 120A =“ Original 3rd 214 3rd 
ist Original 130A Original 5 Original 215 Sth 
ist Original 131 lst 5 - 8th 8th 
2nd 3rd 
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® Pages issued Merch 25, 196! , 
(x) Original effective date April 1, 1568. 
(y) Contains material to beccne effective June 1, 1968. 
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AM. TEL. & TEL. CO. L. LL. DEPT. TARIFF F.C.C. NO. 760 

Adm. Rates and Tariffs 4 9th Revised Page 41 

32 Ave. of the Americes, Jew York, N.Y. 10013 Cancels 6th Revised Page 41. 

Issued: March 25, 1968 Cancels 7th and 8th Revised Page 41 (x 
Effective: June 1, 1965 


PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 


INDEX (Cont'd) 


3.2 Classification and Rates (Cont'd) 


3.2.3 Series 3000 Channels 
A) Types and Description : 
(1) Type 3001 - Remote Metering, Supervisory Control and Miscellaneous 
Signaling 
(2) Type 3002 - Data Transmission 
Regulations 
Rates - Monthly Service 
Interexchange Channels 
Service Terminals 
Washington Metropolitan Area Channels 
(a) Unconditioned Channels 
(») Standard Telephone Terminations 
Channel Arrangements 
(a) Station Connection 
(>) Extension Service Connection Arrangement 
(D) Rates - Temporary Service 
3.2.4 Series 4000 Channels 
TA) Typ2s end Lescription 
(1) Type 4001 - Type 5 Data Transmission 
(2) ‘Type 4002 - Telephoto (Schedule 2) 
(B) Regulations 
(Cc) Rates - Monthly Service 
) Interexchange Channels 
Service Terminals 
Washington Metropolitan Area Channels ; 
(a) Channels for Telephotograph Transmission Arranged for P-1 Conditioning 
Intraexchange Channels 4 
Channel Arrangements 
(a) Channel Conditioning 
(>) Extension Service Connection Arrangement 
(D) Rates - Temporary Service 
Series 5000 Channels 
(a) Types and Description 
(1) Base Capacity 
(2) Terminating Arrangements 
(a) Service Terminals for use as 8 Wideband Channel 
(bv) Service Terminals for use as Channels of & Lesser Capacity 
(B) Regulations 
General : 
Connections with Facilities of Carriers in Other Countries and of Certain 
Domestic Carriers | 
Shared Use of Facilities 
Channels and Services Furnished by More Than One Carrier 
Interstate - Intrastate Channels and Services 4 
Telephone Company Provided Services and Western Union Telegraph Company 
Provided Services in the Same Base Capacity : 83.1 (T) 
8h (T) 
Base Capacity ; 8u 
Service Terminals , 84 
(a) Service Terminals for use as a Wideband Channel : 84 
(bv) Service Terminals for use as Channels of a Lesser Capacity 85 
(c) Move Charges : 
Connecting Arrangements 
Switching and Gelecting Arrangements 
Alternate Use Arrangements 
(a) Type i 
(>) Tone Arrangement 


Conditioning 
Automatic Calling Unit 
Other Items 


(x) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communication 
Commission. : 
(y) Material relative to Station Arrangement is now included under (8) Other Items. | 
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PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 


3.2 Classification and Fat s (Cont'd) 


iption (Cont'd) 


ing Arrangements (Cont'd) 


“3 for wideband service terminn's are chown in (a) following. 


© service terminals for use as indivi -1 chenrels of a lesser capacity «re 

i , the Type numbers as shown in (hb) collew:ne are assigned by reference 
as if it were fu under Series 1000, Series 2000, 

or Series 4000 channels by dro o.ag th: second digit of the zeguler 

rand adding e 5 as the first dirrs ve new four digit Series 5°00 


EXAMPLE 


Series Type Equivalent 5000 Series Tyre 
1000 1001 5101 

2000 2001 5201 

3000 3001 5301 

4000 4001 5401 


Service Terminals for Use as 8 Wideband Channel 


Type 5701: Service terminals for any cic of the following uses. The (Cc) (x) 
charnel or channels developed by cach servite terminal require interexchange 
channel capacity equivalent to twelve voice cnannels 


- to terminate a channel having a frecuency bandwidth of approximately 
10 to 20,000 cycles per second with only minor deviation in gain and 
delay characteristics within this frequency range 


to accommodate the transmission of data signals at a rate of 40,800 
bits per second in sequence and ineluding one voice channel termination 
for coordination purposes 


to accommodate the transmission of sequential non-synchronous signals 
of varying bit lengths at a maximum rate of approximately 50,000 vits 
per second or synchronous signals at a rate of 50,000 bits per second. 
Arrangements for terminating a voice channel for coordination purposes 
are also included. 


At the customer's option a supplementary control arrangement will be 

provided suitable for simultaneously conditioning three signals, one 

from each of two proups of five vossible simnals end one from a frou: 
of four possible signals, at rates up to 20 such combinations per . 
secena for transmission in lieu ¢-. or aiternate to, voice use of the 
coordination channels. 


Type 5703: Service terminals for any cne of the following uses. The 
channels developed ty each service terminal require the interexchanre 
channel capacity equivalent to six voice channels 


to accommodate the transmission of two-level facsimile signals within 
the frequency range of approximately <9 to Ub kilocyeles per second. 
Arrangements for terminating a voice channel for coordination purposes 
are aiso included. 


to accommodate the transmission of sequential synchronous signals at a 
rate of 19,200 bits per second. Arrangements for terminating a voice 
channel for coordination purposes are also included. 


Effective April l, 1968 under authority of Special Permission fin. “7 3 of the Federal Communications Commission. 
Replaces material relative to iypes 5701, 5702 and S704 service term:nals. 
Replaces material relative tc “ypes 5703 and 5705 service terminals. 
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PRIVATE LINE SERVICE 


3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.5 Series 5000 Channels (Cont'd) 


(a) es and Descrintion (Cont'd) 
o Terminat.ne Arrangements (Cont'd) 


(a) Service Tersinals fer Use as_a Wideband Channel (Cont'd) 


Type $706: Service terminals arranged to accommodate binary digital baseband 
signals in a random polar format at the rate of 50,000 bits per second from 
customer-owned equipment for the transmission of secure communications. 
Arrangezcnts are also included to accommodate the non-simultaneous trans- 
mission of signal and supervisory tones between the frequencies of 309 and 
3000 cycles per second. The channels developec by each service terminal 
require interexchange channel capacity equivalent to 12 voice channels. 


These service terminals are furnished to a Department or Agency of the 
United States Government. : 


Type S707: Service terminals to accommodate binary digital baseband signals 
at the rate of 18,750 bits per second from customer-owned equipment for the 
transmission of secure communications. rrangements are also included for 
terminating one channel suitable for voice trensmission alternate to the 
transmission of secure communications. The channels developed by each service 
terminal have the total equivalent of 6 voice grade channels. 


These service terminals are furnished to a Department or Agency of the 
United States Government. 


Type 5708: Service terminals for channels furnished in connection with 

$0 kilobit switched foreign exchange service to terminate the channel in 

a Telephone Company office and to accommodate the transmission of 

sequential non-synchronous signals at a maximum rate of, approximately 

50,000 bits per second or sequential synchronous signals at a rate of 50,000 

bits per second. Arrangements for terminating a voice channel for voice 

coordinating purposes are also included. The channels developed by each 

service terminal have the total equivalent of 12 telephone grade channels. (N) (2) 


Type 5751: Service terminals for any one of the following uses. (c) (x) 
The channel or channels developed by each service terminal require 
interexchange channel capacity equivalent to sixty voice channels. 


~ to terminate channels having a frequency bandwidth of approximately 
200 to 100,000 cycles per second with only minor deviation in gein 
and delay characteristics within this frequency range 


to accommodate the transmission of synchronous digital data signals 

at a rate of approximately 230,400 bits per second or non-syachronous 
signals of varying bit lengths at a maximum rate of 230,400 bits per 
second. Arrangements for terminating a voice channel], for coordinating 
purposes are also included. 


At the customer's option a supplementary control arrangement will be 
provided suitable for simultaneously conaitioning three signals, one 
from each of two groups of five possible signals and one from @ group 
of four possible signals, at rates up to 20 such combinations per 
second for transmission in lieu of, or alternate to, voice use of the 
coordination channel. ! 


(d)(y) 


e 5753: Service terminals arranged to accommodate signals from customer- 
provided equipment for Type P-1 service. Each channel: obtained through 
the use of these service terminals is equivalent to sixty voice channels. (T) 


These service terminals are to be furnished only to a Department or Agency 
. of the United States Government. 


(w) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications 
Commission, except that material relative to SO Kilobit Switched Service now appearing on Ath Revised 
Page 80.1 which is reissued on this page to become effective April 1, 1968 under authority of Special 
Permission No. 5258 of the Federal Communications Commission. i 

(x) Replaces material relative to Types 5751 and 5754 service terminals. 

(y) Material relative to Type 5752 service terminals is no longer applicable. 

(z) Expires with March 31, 1971 unless sooner canceled, changed or extended. 
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Effective: June 


PRIVATE LINE SERVICE 


3. CHANNELS (Cont'd) 


Types anc t ion (Cont'd) 
(2) angements (Cont'd) 


{a) Servi for Use as a Widebend Channel (Cont'd) 


ice Terminals for Use_as Channels of a Lesser Capacity 


for terminating channels having trans- 
erminating arrangements similar to those 
Series 3000 (Type 3001 only) channels. 


Type 5201 
Type 5202 
Type 5203 
Type 5204 
Type 5205 
Type 5206 
Type 5301 


Service terminals suitable for terminating channels having 
transmission characteristics and with terminating arrangements sinilar to 
those for chennels furnished under Series 1000 channels. The types of Series 
$000 teletypewriter service terminals are as follows: 


Type 5101 
Type 5102 
Type 5103 
Type 5104 
Type 5105 
Type 5106 


Except for Type 5106 channels, six such channels, or any portion thereof, or 
a combination, not exceeding six, of such channels, between the same pair of 
service points, have the equivalent of one voice grade channel. 


Three Type $106 channels or any portion thereof, not exceeding three, of such 
channels, between the same pair of service points, have the equivalent of one 
voice grade channel. 


(x) Effective April 1, 1968 uncer authority of Special Permission No. 5258 of the Federal Communications 
Commission. 

y) Material relative to Type 5801 service terminals is no longer applicable. 

Material relative to Types 5753 and 5754 service terminals is replaced by material shown on Page 80.1 


Printed in U.S.A. 


AM. TEL. & TEL. CO, L. L. DEPT. A ~~ f TARIFF F.C.C. NO. oe 

Adm. Rates and Tariffs ° : Sth Revised Pare 92 

32 Ave. of the Americas, New York, N.Y. 10013 4 od Cancels 3rd Revised Fage 62 

Issued: March 25, 1968 ' Gancels bth Revised Page 82 (x 
Effective: June 1, 1966 


PRIVATE LINE SERVICE 


3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.5 Series 5000 Ch s (Cont'd) 


(A) Types_and Description (Cont'd) 


(2) Terminating Arrangements (Cont'd) 
(>) Service Terminals for_use_as Channels cf » Lesser Capacity (Cont'd) 


Data: Service terminals suitable for *ercinating channels having trans- 
mission characteristics and with termi: re arrangements similar to those 
for Type 3002 or Type 4001 channels furrizhec fer data transmission. 

Each channel has the equivalent of one voice rrade channel. The types of 
Series 5000 data service terminals are ss follovs: 


Type 5302 
Type $402 


(B) Regulations 


In addition to the regulations set forth in 2. the following regulations apply to 
Series 5000 channels as set forth below. 


(1) General 


Except as otherwise provided below, the regulations epplicable are as set forth 
for services of the same type and furnished ‘rr the same purposes under Series 
1000, Series 2000, Series 3000 and Series 4c" services. 


Channels furnished within this series are provide! only through the use of Series 
5000 service terminals or connecting arrangements provided by ‘the Telephone Company. 
The customer may not create additional channeis from ch mnels furnished uncer this 
series except thet the customer may create edditional channels from channels of 
voice grade or less to the extent permitted under the provisions of 2.2.6. 


Channels provided through the use of Type 5707 service terminals may be used for 
the remote operation of mobile radiotelephone systems. 


Channels and service terminals furnished for purposes specified herein are suite 
able for such purposes. While other uses are permitted, channels and service 
terminals are not represented as being satisfactory for other ‘uses. 


When a wideband channel is arranged for alternate use os channels of lesser 
capacity in accordance with (C)(5) following, one voice grade channel will be 
associated with the wideband service terminal for coordination purposes anc 
this channel may not te suitable for other purposes. 


Connections With Facilities of Carriers in Other Countries and of Certain 
Domestic Carriers E 


Base Capacity may be extended to any of the “roints of connection” with facilities 
of Connecting or Other Participating Carriers listed in 5. and to “points of 
connection" with facilities of Canadian and Mexican Carriers or Administrations 
under the following conditions: 


(a) Where the point of connection is not a service point on the customer's network, 
each of the following conditions must be met: 


(1) all of the channels arranged for use are of the same grade and used for 
the same purpose as are offered by the other carrier at the point of 
connection, ; 


(44) all of the channels arranged for use are connected to channels furnished 
by the other carrier, 


(4ii) the channels included in a single Base Capacity are connected to the 
facilities of only one other carrier at any single point of connection. 


(>) Where the point of connection is also a service point on the customer's network, 
the porticn of the Base Caracity arranred for use which is connected with 
facilities of the other carrier can include only channels of the same grade 
and used for the same purposes as are furnished by the other carrier. 


(x) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications Commission. . 


Printed in U.S.A. 
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PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 


3.2 Classification and Hates (Coat 


(B) Regulations (Cont'd) 


(3) Shared Use o cilities 


(a) Shared use is permitted in the case of the following customers: 


Pipe line companies, railroad companies, other common or contract 
carriers or public utilities whose rates and charges are regulated by 
a government entity, and any nprofit cemmunications organization of 
such companies, provided that those involved in such shared use are in 
the same line of business. 


(4i) Government agencies (Federal, State and Local). 


(ov) Charges will be computed as though the facilities were furnished to a single 
customer and, without sffecting the ultimate responsibility for payment of 
charges, Ll be allocated for bil purposes among the customers in 
accordunce with percentages specified by them, such percentages to remain in 
effect for a minimum of one month. Such percentages on file on the first 
day of any month will be used in computing that month's billing. 


Channels and Services Furnished by More Than One Carrier 


Where services are furnished under this Series by more than one carrier, charges 


are determined as if such services were furnished by one carrier. 
Interstate-Intrastate Channels and Services 


In the following listed states, 1f a customer has a Base Capacity between two or 
more exchanges within a single state furnisned for use as a number of individual 
channels of lesser capacity some of which carry interstate traffic and some of 
which carry only intrastate traffic, the Base Capacity charge for the interstate 
portion is determined by multiplying the charge computed in accordance with 
(C)(1) following by tae ratio of the number of equivalent voice grade interstate 
channels arranged for use to the total number of equivalent voice grade channels 
arranged for use, except that where the charge computed above plus the charge 
for the intrastate portion of the base capacity is less than the charge computed 
in accordance with (C)(1) following, the minimum charge for the interstate 
portion will be the charge computed in accordance with (C)(1) following reduced 
by the charge for the intrastate portion of the base capacity. Each two-point 
section is separately computed. 


For other items associated with such interstate services, the rates specified in 
(c)(2), (3), (4), (5), (6), (7) and (8) following apply- 


STATES 


Alabama Indiana Missouri Oregon 
Arizona Iowa Montana Pennsylvania 
Arkansas Kansas Nebraska South Carolina 
California Kentucky Nevada South Dakota 
Colorado Louisiana New Jersey Tennessee 
Connecticut Maine hew Mexico Texas 
Delaware Maryland ew York Utah 

Florida Massachusetts North Carolina Virginia 
Georgis Michigan North Dakota Washington 
Idaho Minnesota Ohio West Virginia 
Illinois Mississippi Oklahoma Wisconsin 


Wyoming 


(x) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications 
Commission. 
Material omitted from this page now shown on 10th Revised’ Page 84. 


Printed in U.S.A. 
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PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.5 Series 5000 Channels (Cont'd) 
(B) Regulations (Cont'd) 


(6) Telephone Company Provided Services and Western Union Telegraph Company 
Provided Services in the Same Base Capacity 


When a customer is being furnished base capacity under this Series and 
only a portion of such capacity is arranged for use, additional channels 
up to the maximum of the base capacity may, at the option of the customer, 
be ordered from the Western Union Telegraph Company. 


When a customer is being furnished base capacity under the tariff of The 
Western Union Telegraph Company and only & portion of such capacity is 
arranged for use, additional channels up to the maximum of the base capacity 
may, at the option of the customer, be ordered from the Telephone Company. 


When a base capacity includes channels furnished by both the Telephone Company 
and The Western Union Telegraph Company, the base capacity charge for the portion 
of the channels which carry interstate traffic furnished by the Telephone Company 
is determined as follows: 


(a) When all channels arronged for use carry interstate traffic, the charge 
computed in accordance vith (c)(1) following is multiplied by the ratio 
of the number of equivalent voice srade cnannels furnished by the Telephone 
Company to the total number of equivalent voice grade channels arranged 
for use. ' 
When some of the channels arranged for use carry interstate traffic and sone 
carry only intrastate traffic, the charge for the interstate portion computed 
in accordance with (3)(5) preceding is multiplied ty the. ratio of the number 
of equivalent interstate voice grade channels furnished by the Telephone 
Company to the total number of equivalent interstate voice grade channels 
arranged for use. j 


The charge for each two point section is computed separately. 


For all other items associated with the Telephone Company provided services, the 
rate specified in (C)(2), (3), (4), (5), (6), (7) and (8) following, apply. (n) 


(x) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications 
Commission. r 
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PRIVATE LINE SERVICE 
CHANNELS (Cont'd) 


3.2 Classification and Rat 
wahSS2 oe cation and | 


Per Airline Mile 
Per Mowth 


for use by the customer, 
on, cr for each connection of h 
* purpose of establishing a channel in 
re a channel switching arransement {+ 
ching point requires a service terminal for escn 
nmnected anc which can be operated as a Separate 
velow apply. 


Service Terminals ror Use as a Widetand Channel 
ne rennet 


(i) For the firs 
Company offi 


connection to a Telephone 
that where service terminals 
furnished at on exchanre in 
arrangement or a wideband 

» the charges are as set forth thereir: 


mileage measurenent 


Installation 


Charge 
$200.00(C)(I)(R) 


Monthly 
Charce 


$425.00(C)(I)(w) 


centrol arrangement 


nished only at 250 Watt 
transmitting and receiving 
stations (USOC OXO) specified in 
4.2.3 following) 
Type 5708 
Type 575. 


~- Supplementary control arrangement 


Type 5753 


100.00 
200.00(C)(R) 
200.00(R) 


400.00 
100.00 
200.00(C)(I)(R) 
100.00 


500.00 


65.00 
425.00(C)(I)(x) 
425.00(R) 


560.00 

150.00 (N)(v) 

€50.C0("(I)(y) 

65.00 (8 
(D)(z) 


(D)(z) 


945.00 


(u) Erfective april 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications 


Commission, except 
Page €4 which is reis 


al relative to 50 
ed on this pave to beco: 


¢ Federel Communications Commission. 
) 


(v) Expires with March sent fs uniess sconer canceled, changed or extended. 


{w) Replaces material relat 
(x) Replaces material re) 
(y) Replaces material relative to T pe and 5754. 

(z) Material relative to Types 572° and 5801 is no longer applicable. 
Certain material on this page formeriy shown on lst Revised Page 63. 


@ to Types 2, 5702 and 570k. 


and 5705. 


Printed in U.S.A. 


tlobit Switched Service now appearing on 8th Revised 


effective April 1, 1968 under authority of Special 
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PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.5 Series 5000 Channels (Cont'd) 
(c) Rates (Cont'd) 
(2) Service Terminals (Conta) 
(a) Service Terminals for Use as a Widetand Channel (Cont'd) 


(44) For the second or subsequent statica in an exchange on any 
individual service. 


Per Service Terminal ; 
Installation Monthly 


Charge Charge é 
Type 5701 $200.00 $300.00 (¢)(1) (x) 


Type 5703 200.00 (I) 375.00 (cI) (y) 
(Dp) (z) 
Charges specified above include either 2 (¢) 
- A key control and lamp indicator : 
arrangement at one of the stations 
within the exchange to transfer the 
interexchange data or facsimile 
channel or such channel and the 
telephone coordinating channel or 
- A bridging arrangement for data or 
facsimile receiving cnly capabilities 
Additional charges to equip from t¥u to 4 
maximum of ten service terminals with both 
the key transfer arrangement and tne 
bridging arrangement descrited above 
- For the first two stations (including 
the first station in an exchange) 40.00 38.00 
~ For each additional station 25.00 20.00 


Type 5706 200.00 (I) 300.00 (I) 


(w) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications Commission. 
(x) Replaces material relative to “y.¢ 5702. 

(y) Replaces material relative to ‘;pes 5703 and 5705. 

(z) No longer applicable. 


TE TE - L. L. DEPT. j S TARIFF F.C.C. NO} 
ences and tariffs > 3rd Revised Face 
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Issued: March 2 8 Cancels 2nd kevised Page 

Effective: June 1, 


PRIVATE LINE SERVICE 


eband Channel (Cont'd) 
are provided for use 
with ce te 5 ne types and 
such channels are terminated in a wideband multi- 
rran aS Sf ed in (4)(c) 
t sele- 2 control 
(L)(c) following, 
Charges at ~ hange in 
tching arrangement i: located are: 


Installation Monthly 
For each termination of ex: Charge Charge 


poke AS 
channel 


$100.00(R) $150.00(T*(F) 


is arranged for 
at a rate of 4O, 
second, or (2) of 
signals at a maximun 
approximetely 50,000 bits ¢ 
second or (3) of synchroncus 
signals at a rate of 50:19 
per second. 

Per trunk 

switching arrangeme: 150.00 230.00(I) 

~ available only vhere 

is arranged for trans 
a rate of 40,800 bits 


station) 100.00(R) 150.00(R) 

- available only when the channel 
is erranged for the transmission 
of sequential s 
at a rate of 19 

Type 5706 
Per line terminated 
station) 100.00(R) 150.001F + 


For each coordinating voice channel 
terminated at the customers stotion on 
& non-switched basis 20.00 12.50 
Type S707 
Per line terminated (from 


radio si 200.00(R) 150.00(«) 


For each voice channel terminated 
r station on a non- 
12.50 


channel terminated 
te extended to 
additional locations within the same 
building at the follow 


Each termination 10.00 1.00 


Where a Type 5701, 5703, or 5751 service terminal is changed from 
One to another of the types of use itemized under the descrip ns 
of those terminals in (A)(2)(a), a charge for substitution equiva- 
lent to the installation charge shown under (i), (ii) or (iii) applies. 


(w) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications Commissicn' 
{x) Replaces material relative wt pes 5702 and S704. 
(y) Replaces material relative to -;pe $705. 
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PRIVATE LINE SERVICE « 
3. CHANNELS (Cont'd) 


3.2 Classification and Kates (Cont'd) 


3.2.5 Series 5000 Channels (Cont'd) 


(C) Rates (Cont'd) 


(2) Service Terminals (Cont'd) 


(ob) Service Terminals for Use nas Channels of a Lesser Canacity 


(4) For the first station in an exchanse or for a connection to a Telephone 
Company office on each service in use. : 


Each city zone is considered an ex:hange when the rate mileage measurement 
as set forth in 3.1.3(C)(1)(b) is upplicable. ; 
Per Service Terminal 4 

Installation Monthly 


Voice Charge Charge 


$20.00 (I) $ 

» 20.00 

' 20.00 

20.00 

' 20.00 
20.00 

* 20.00 


Teletypewriter 
Type 5101 
Type 5102 
Type 5103 
‘type 5104 


Type 5105 
Type 5106 1 25.00 


Telephotograph 

Type 5402 

Data 

Type 5302 " 20.00 25.00 
Type 5401 © 20.00 (I) 2&y.c% (1) 


(x) Effective April 1, 1968 under authority of Special Permission No. 5:30 of the Federal Communications 
Commission. 


AM. TEL. & TE ° L. DEPT. TARIFF F.C.C. 
Adm. Rates “ 5 Tth Revised 
32 Ave. of York, N C0 Cancels lth Revises . 
Issued: March 25, 1966 Cancels Sth and 6th Revised :: 
Effective: June 


NNELS (Cont'd) 


Zication ar 


nee on any individual 


Installation Mer.thly 
Churge Charge 


(i) $210.0¢ (1) 
10.69 
10.00 
10.00 
10.00 
10.00 


! 
i 
| 


15.00 (I) 


ction of a channel furnished 


furnished 


tehing 4 


&, except where a 
fied in (a) preceding, or a 


nal charee for the first 
hone Company office as vey 
applies for each such connect- 


dea DSS t “Tg ty of Special Permission No. $298 of the. Federal Communications 
ission, except tor a 4 Revised Page 36 which is reissued on 
this page to become o ve ACril 1, 8 oun cial Permission No. $258 of the 
Federal Communics! iu: 


Printed in U.S.A, 
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PRIVATE LINE SERVICE ~ 
3. CHANNELS (Cont'd) 


3.2 Classification and Rates (Cont'd) 
3.2.5 Series 5000 Channels (Cont'd) 


(C) Rates (Cont'd) 
(4) Switching and Selecting Arrangements 


(a) Switching arrangements for use with the following tyres of. channels ere 


provided at the same rates as specified for channels rurnished under other 
series: 


Voice 
Telephotograph 
Teletypewriter 


Remote Metering, Supervisory Control and Miscellaneous Signaling 
Data 


(D)(y) 


(x) Effective April 1, 1968 under authority of Speciel Permission No. 5258 of the Federal Commmications Commission. 
(y) No longer spplicabdle. 


Printed in U.S.A. 
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Issued: March 25, 1968 


3. CHANNELS (Cont'd) 


3.2 


PRIVATE 


Arrancen 


exchange 
thir 
errangement, 
transmissions 
channels 


TARIFF F.C.C. NO. 1) 

Sth Revised Page 87.1 

Cancels 3rd Revised Page 87.1 
Cancels 4th Revised Page 87.1 
Effective: June 1, 1968 


Installation Monthly 
Charge Charge 


2 an exchange 


where ac mer or 3 s ted 
rvice, 
rangement is connected to a wideband 
arranged for alternate use as a number 


of lesser capacity, and one or more of 


channels of lesser capacity serves a st 


such exchange. 


Arrangement 
up to a maximum of ten wideband chan 


to the 


chan 
of channels 
the 

ation within 


h capacity for terminating 


els 


equipped vith 5700 type service terminals. 


Service terminals in connection with 


inter- 


exchange channels are furnished as specified 


in (C)(2)(a)(iii) preceding. 
Connection of a customer premises in 
exchange as the switching earrance 


furnished at the rate set forth in (C) 


preceding. 


Each city zone {fs cons 
as set forth in 3.1.3(C 


sane 


h 
i 
( 


Ss 
2)(a) (ii) 


$ 15.00 $ 18.00 


(D)(y) 


idered an exchange where the rate mileage measurement 
C)(1)(>) preceding is applicable. 


(D)(y) 


{x} Effective April 1, 1965 under authority of Special Permission No. 5258 of the Federal Communications 


Comsission. 
{y) No longer applicable. 
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PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 


3.2 Classification and Rates (Cont'd) 


3.2.5 Sertes 5000 Channels (Cont'd) 


————_ ee 


(C) Rates (Cont'd) 


(5) Alternate Use Arrangements 


(a) Type 2 - fer use to permit Base Capncity eouivalent to 6 or 12 Voice 
grade channels to be alternately ust: vith servicer terminals of Tyre 57 
classification except Type 5708 (N)(v; += ac a number of chennels of lesser 
capacity, provided that the alternate ire is limited to such a capacity 
within: 


(1) a two-point section, or 


(44) multi-point sections where the Bax: Capacity of which alternate use is 
desired has neither intermediate service terminals nor intermediate 
connections to other channels asscciated with the Base Capacity (or 
portion thereof) arranged for alternate use. 


At each terminal of a section or group of sections arranged for the alternate 
use of Base Capacity equivalent to 6 or 12 voice channels except at a 
terminal where a Series 5000 and a Series 68000 are connected solely for 

the purpose of forming a through channel. 


Monthiy 
Charge 


6 Voice channels : $25.00 
12 Voice channels : 25.00 


At each terminal of a section or group of sections so arranged, a service 
terminal or connecting arrangement for each of the two types of operation 


is required for each channel arranged for use within the alternately used 
capacity. 


When the operation of an alternate use arrangement is controlled from a dif- 
ferent exchange, a low frequency control channel or other appropriate 
control path is required between the alternate use arrangement and the 
associated control station, 


Rates for low frequency control channels are as provided in this Series cr in 
Series 1000. 


Tone Arrangement - to produce an interrupted tone transmitted from a con- 
station to all stations on voice services associated with a Type 1 alter: 
use arrangement. Includes automatic operation of the alternate use arrar:”- 
ment at that terminal upon expiration of a timed period. 


_ Installation Montnly 
Charge Charge 
Per ‘voice service in e single alternately used i 
section 


- first service z ; $20.00 $11.00 


- each additional service simultaneously affected ; None 1.00 


(6) Conditioning 
The charges for conditioning individual channels of lesser capacity furnished 
under this series for (1) vcice and data transmission (except Type 5401) are 
as specified in 3.4 following and (2) for telephotograph transmission are as 
specified in 3.2.4 (C)(5)(a) preceding. : 


(w) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications 
Commission, except that material relative to 50 Kilobit Switched Service now appearing on Sth Revised 
Page 88 which is reissued on this paze to become effective April 1, 196d under authority of Special 
Permission No. 5258 of the Federal Communications Commission. 

(x) No longer applicable. 

(y) Expires with March 31, 1971 un'#ss sooner canceled, changed or extended, 

Material omitted from this page r-iated to station arrangement is repiaced by material! on 3rd Revised Page 88.1. 


AM. TEL. & TEL. CO. L. L. DEFT. TARIFF F.C.C. x0. 260} 
Adm. Rates and Tariffs / 3rd Revised Pare 88.1 

mericas, New York, N.Y. 10013 sof Cancels lst Revised Pace 88.14 

25, 19 Cancels 2nd Revised Pare 88.19 

Effective: June 1, 1968§ 


PRIVATE LINE SERVICE 


3. 


Installation 
Charge 


Coges and charges as 

those specified for Automatic 
1 ng Unit, Code 2xU 

in 4.3.4 following apply. 


fe, the charges applicable for 
in 3.2.1, 3.2.2, 3.2.3, 
t are as set forth 
of tne same type and furnished for the 
ries 2000, Series 3000, and Series 4000 


O Wty 


Repeater Arrangement 
Operation 


=xchange Connection 


(x) Effective April 1, 1968 under authority of Special Permission No. 


Commission. 


‘ ? ¢ of the Federal Communications 
Material on this page related to station arrangement formerly shown on jri Revised Page 88. 
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PRIVATE LINE SERVICE 


3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.0 Series 6000 Channels (Cont'd) 
ex and Descrintions (Cont'd) 
Terminating Arrangements (Cont'd) 
(Ta) Service Terminals for Use as a Wideband Channel 


Type 8801 

Service terminals for any one of the following uses. The channel or 
channels developed by each service terminal require the full capacity of 
a Type 8800 interexchange channel. 


to terminate e channel having a frequency bandwidth of approximately 
10 to 20,000 cycles per second with only minor deviation in gain and 
delay characteristics within this frequency range 

to accommodate the transmission of data signals at a rate of 40 ,800 
bits per second in sequence and including one voice channel termination 
for coordination purposes 

to accommodate the transmission of sequential non-synchronous signals 
of varying bit lengths at a maximum rate of approximately 50,000 bits 
per second or synchronous signals at a rate of 50,000 bits per seconc. 
Arrangements for terminating a voice channel for coordination purposes 
are also included. - 


At the customer's option a supplementary control arrangement will 

be provided suitable for simultaneously conditioning ‘three signals, 
one from each of two groups of five possible signals and one from 

a group of four possible signals, at rates up to 20 such combinations 
per second for transmission in lieu of, or alternate to, voice use 
of the coordination channel. 


Type 8802 
Service terminals for terminating a channel furnished in connection with 
50 kilobit switched foreign exchange service in a Telephone Company | | 


office. The channels developed by each service terminal, require the 

full capacity of the Type 6500 interexchange channel and accommodate the 

transmission of sequential non-synchronous signals et a maximum rate of 

approximately 50,000 bits per second or sequential synchronous signals at a 

rate of 50,000 bits per second. Arrangements for terminating a voice 

channel for coordinating purposes are also included. (x)(y) 


Type 8803 

Service terminals for any one of the following uses. The channels 
developed by each service terminal require the interexchange channel 
capacity equivalent to six voice channels 


- to accommodate the transmission of two-level facsimile signals 
within the frequency range of approximately 29 to UL kilocycles 
per second. Arrangements for terminating a voice channel for 
coordination purposes are also includea. 

= to accommodate the transmission of sequential synchronous signals 
at a rate of 19,200 bits per seconc. Arrangements for terminating 
@ voice channel for coordination purposes are also included. 


Service Terminals for Use as Individual Voice Grade Channels 


Voice: Service terminals suitable for terminating channels having 
transmission characteristics and with terminating arrangements similar 
to those furnished under Series 2000 and Series 3000 (Type 3001 only) 
channels. The types of Series 8000 voice service terminals are as 
follows: 


Type 8201 
Type 8202 
Type 8203 
Type 8204 
Type 8205 
Type 8206 

8301 


(x) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federal Communications 
Commission, except that material relative to 50 Kilobit Switched Service now appearing on 2nd Revised 
Page 139.2 which is reissued on this page to become effective April 1, 1968 under authority of Special 
Permission No. 5258 of the Federal Communications Commission. 

(y) Expires with March 31, 1971 unless sooner canceled, changed or extended. 


Printed in U.S.A. 
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3. CHANNELS (Cont'd) 
3.2 Classification and 
3.2.5 Serie’ 
(A) 3 


Grade Channels (Cont'd) 


channels ephotcgraph transmission 
annels. r annel has the equivalent 
voic The types Series €0U0 telephotograph 
cervice terminals are as follows: 


and with terminating arrangements similar 
pe LOOl cha: ls furnished for data 

has the equivalent of one voice grade 

s 6000 data service terminals are as 


Type 8302 
Type 8401 


nels are provided in accordance with 
of (2)(1)(a) following, terminal control arrangements 
d by the customer at the rates specified in (C)(2)(c) 


regulations set forth in 2. preceding, the following regulations 


channels as specified below. 


er this series will be arranged for use by (T)(z) 
provided by the Telephone Company. At the (T)(z) 
band channels, except those furnished with (N)(y) 
i n exchange service, will also be arranged for use (s)(y) 
channels of voice grade. When arranged for use as individual (T)(z) 
ce grade channels only, or as individual voice grade channels furnished 
alternately or in addition to wideband channels, terminal control arrangements 
provided by the Telephone Company are required. 


Within the limits Type 8600 channel capacity, and subject to the 
provisions of (a) ding, the customer may orcer es many individual 
voice grade channels ranged for use as he requires. 


These indivi voice grade channels are considered as arranged for use 
when the r service terminals are furnished pursuant to the 
customer's 


Channeis are rished between stations for voice, telephotograph, 

facsimile, data t sion, remote metering, supervisory control, 

mniscellanecus si ing and other purposes for which service terminals 
bd) preceding. 


In an alternate use mode as individual voice grade channels, one of the 
voice grade channels provided in accordance with (b) preceding, will be 
associated with the wideband service terminal for coordination purposes 
and this channel may not be suitable for other purposes. 


Except as otherwise provided below, the regulations applicable are as set 
forth for services of the same type and furnisned for the same purposes 
under Series 2000, Series 3000 and Series 4000 services. 


(x) Erfeetive April 1, 1968 under authority of Special Permission No. 5256 of the Federal Communications 
Commission, except that material relative to 50 Kilobit Switched Service now appearing on 4th Revised 
Page 139.3 which is reissued on this page to become effective April 1, 1968 under authority of 
Special Permission Nc. 5255 cf the Federal Communications Commission. 

(y) 50 Kilobit Switched Service expires with March 31, 1971 unless sooner canceled, changed or extended. 

(z) Effective April 1, 1968. 
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PRIVATE LINE SERVIVE 
3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.8 Series 8000 Channels (Cont'd) 


(C) Rates (Cont'd) 


(3) Switching and Selecting Arrangements 


(a) Switching arrangements for use with the following types of channels are 
provided at the sume rates as specified for channels furnished under 
other series: 


Voice 
Telephotograph 


Remote Metering, Supervisory Control and Miscellaneous Signaling 
Data : 


Ins tallation Monthly 
Charge Charge 


Multiway wideband switching arrangements permit 
connections to be established between an inter- 
exchange channel and a station termination 
provided within the same exchange as the switching 
arrangement, for originating or terminating 
transmissions, or to connect interexchange 
channels and for such connections with interex- 
change channel and station terminations arranged 
for use with Type 5701 service terminals. 

The switching arrangement may be ordered cnly in 
an exchange where the service terminates at 4 
customer's premises, or at an exchange where the 
switching arrangement is connected to a wideband 
channel arranged for alternate use as a number of 
individual voice grade channels, and all of these 
channels serve stations within that exchange. 


Arrangement with capacity for terminating up 
to a maximum of ten wideband channels equipped 
with Type 8800 service terminals. Service 
terminals are furnished as specified in (C)(2) 
(a)(iid) preceding. 


A termination at a customer's premises in the 
Same exchange as the switching arrangement is 
furnished at the rate set forth in (C)(2)(a) 
(ii) preceding. 

(Requires the use of an appropriate control 
channel and control equipment.) 


per termination $ 15.00 $ 18.00 


Each city zone is considered an exchange where the rate mileage 
measurement as set forth in 3.1.3(C)(1)(o) preceding is applicable. 


(4) Conditioning . 
Conditioning for individual channels of voice grade furnished under this 


series for voice and data transmission (except Type 8401) is provided at 
the charges specified in 3.4 following. 


(x) Effective April 1, 1968 under authority of Special Permission No. 5258 of the Federed : ‘Conmunt cations 
Commission. 
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PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.8 Series 8000 Channels (Cont'd) 
(C) Rates (Cont'd) 


Installation Monthly 
(5) Automatic Calling Unit Charge Charge 


For use with Types 8801 and 8603 service Codes and charges as 
terminals except those used for terminating specified for Automatic 

a channel having a frequency bandwidth of Calling Unit, Code 2XU in 
approximately 10 to 20,000 cycles per second (C) 4.3.4 following apply. 


Except as otherwise provided in 5. following, the charges applicable for 
equipment are as set forth in 4. and 7. following for services of the sane 
type and furnished for the same purpose under Series 2000, Series 3000 and 
Series 4000 services. 


(x) Effective April 1, 1963 under authority of Special Permission iio. $258 of the Federal Communications 
Commission. 


* Printed in U.S.A. 


Before the 
. FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 2055+ 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH Transmittal No. 10069 
COMPANY, LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260 
Series 5000 Channels (TELPAK Services) 


REPLY TO PETITION FOR SUSPENSION 


m 


American Telephone and Telegraph Company (ATET), 


pursuant to Section 1.773(c) of the Commission's Rules, 


hereby replies to the "Petition for Suspension, Investigation 
and Hearing on Telpak Tariff Increases" of Air Transport 
Association of America (ATA), dated March 25, 1968, insofar 
as that Petition requests suspension of the rates filed 
March 25, 1968, to become effective June l, 1968, as follows: 
1. It is respectfully submitted that the request 
for suspension should be denied. The rates in questdon are 
interim in nature, having been filed in lieu of the higher. 
rates which had been filed on February 1, 1968 (Transmittel 
No. 10001). The cost and market informetion submitted +o 
the Commission in connection with the rates filed February 1 
fully demonstrates thet retes higher than the instant rates 
would be justified. In view of the evidence already fur- 
nished to the Commission, it is submitted that there should 


be no question as to the lewfulness of the instent rates. 


60 
-2- 
ommission has previously made clear its 
e a proceeding for investigation and 
hearing in connection with the filing of increased TELPAX 
rates (¢.¢., Memorandum Cpinion and Order adopted January 23, 
1968 (FCC 68M-130), para. 7). As indicated in our applica- 
special perm to file the instant rates 


soplicetion No. 643 dated March 13, 1968), we believe that 
in eny such proceeding it will be demonstrated that TELPAX 


rates should de established at substantially the ievel 


February 1, 1960. 


3. No reply is being made at this time (ias., 


within the time limit specified in Section 1.773(c) of she 
Rules) to the remaining portions of the ATA petition. 
Respectfully submitted, 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


IE FoI Don or 
Mark Garlinghouse 
< ? — a 


frarplda J. Cohen 
a 
Its Attorneys 


‘195 Broadway 
New York, New York 


March 28, 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
In the Matter cf 


) 

) 

AMERICAN TELEPHONE AND TELEGRAPH ) 

COMPANY ; Transmittal No. 10069 
) 


Revisions of Tariff F.C.C. No. 260, 
Series 5000 Channels (EEE Services) 


OPPOSITION 
(To be acted upon by the Commi ssion) 


American Telephone and Telegraph Company (AT&T ) 
hereby opposes the "Further Petition for Temporary Relief" 
dated March 27, 1968, filed by Aerospace Industries Associa- 
- tion of America, Inc. (AIA) and in support of such opposition 
respectfully states as follows: | 

1. ATA'ts petition requests a Commission order stay- 
ing the effectiveness of the revised TELPAK rates and regula- 
tions filed with AT@f Transmittal No. 10069 pending the 
4ssuance of a final order by the Commission in Docket No. 
17457. In substance, the petition seeks Commission action 
to defer the effective date cf such revised TELPAK rates 
beyond the statutory period of suspension provided in § 204 
of the Communications Act. This is a renewal of the reduest 
embodied in AIA'ts earlier "Petition for Temporary Relief" 
dated February 21, 1968, which was directed at the tariff 
revisions filed with AT&? Transmittal No. 10001. The alle- 
gations of the latter document have been incorporated by 


reference in AIA'ts current pleading. 


162 
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2. AIA'ts arguments in support of its petition 
have already been fully answered in AT&T's Oppositions 
dated February 9 and March 6, 1968, in Transmittal No. 
10001. Accordingly the points made in those Oppositions 
are incorporated herein by reference. As shown there, 
apart from the lack of any statutory or other legal author- 
ity in the Commission to grant the type of relief requested, 
AIA has failed to establish any justification for such relies. 
In the instant case this lack of justification is even more 
apparent, since the rate revisions in question are interin 
in nature and are at a significantly lower level than those 


rate revisions which were filed with AT&T Transmittal No. 


10001, the reasonableness’ of which has been fully demonstrated 


by data furnished to the Commission. 
WHEREFORE, AIA*s petition should be denied. 
Respectfully submitted, ; 
AMERICAN TELEPHONE AND TELEGRSPE COMPLNY 


By. Zs/_ Ernest D. North 
Ernest D. North 


By. s/ Harold J. Cohen 
‘Harold J. Cohen 
By. {s/_ C. Duane Aldrich 
C. Duane Aldrich 


195 Broadway 
New York, New York 1CC07 


Its Attorneys 
April 5, 1968 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, Transmittal No. 19069 
LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260, 
Series 5000 Channels (TELPAK Services ) 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY Docket No. 1625€ 
and the Associated Bell System Companies 


Charges for Interstate and Foreign 
Communication Service 


In the Matter of ~ 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY Docket No. 15011 


Charges, Practices, Classifications, and 
Regulations for and in Connection with 
Teletypewriter Exchange Service 


( 


In the Matter of 


TRLPAK Tariff Sharing Provisions of Docket No. 17457 
American Telephone and Telegraph Company 
and The Western Union Telegraph Company 


RESPONSE TO PETITION FOR CONSOLIDATION 
To be acted on by the Commission 


The Bell System Respondents hereby respectfully 
submit their comments on the "Petition for Suspension, 
Investigation, and Hearing on Telpak Tariff Increases, and 
for Consolidation with Current Hearings on Telpak Sharing 


Provisions and Compensatory Nature of Present Telpak Rates” 


164 
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(Petition), dated March 25, 1968, filed by Air Transport 
Association of America (ATA), insofar as that Petition 
requests that there be a consolidation in one proceeding 
of any hearing involving the lawfulness of the TELPAK rate 
revisions filed with AT&T Transmittal No. 10069 and the 
hearings on related issues in other proceedings now before 
the Commission. 

1. ATA's Petition requests that the Commission 
suspend the revisions of TELPAK rates and regulations filed 


with AT&T Transmittal No. 10069 and institute a proceeding 


to investigate the lawfulness thereof, and further requests 


that the Commission consolidate in one proceeding the hear- 
ing on the issues with respect to these revised rates, on 

the issues in Docket No. 17457 (TELPAK Sharing Regulations ) 
and on the Phase I-B issues in Docket No. 16258 (the general 
interstate rate investigation). ATA suggests that it is of 

no concern to it whether such a consolidation is effected 
through the vehicle of an existing proceeding or by the insti- 
tution of a new proceeding. 

2. AT&T has already filed, pursuant to § 1.773(c) 
of the Commission's Rules and Regulations, its reply to that 
part of the Petition which requests suspension of the tariff 
revisions in question ("Reply to Petition for Suspension," 
dated March 28, 1968). As noted in that reply, the Commission 


has previously made clear its intention to institute a pro- 


ceeding for investigation and hearing in connection with the 
filing of revised TELPAK rates. Consequently, the following 
comments are directed to those portions of ATA's Petition 
which request the consolidation of TELPAK and related issues 
in one proceeding and which purport to define the issues 
which would confront the Commission in a consolidated pro- 
ceeding. 

3. In support of its request for consolidation 
ATA argues that the Telephone Committee's Memorandum Opinion 
and Order released January 23, 1968 in Docket No. 16258 
(FCC68M-130) "has destroyed the premise . . . that Docket 
No. 16258 is concerned only with total revenue requirements 
and with variations in the levels of earnings for the dif- 
ferent classes of service, and not with the internal rate 
components , practices or regulations within each of the 
principal rate classifications of service." (Petition, 
para. 20.) Hence, ATA further argues, all proceedings, 
present and proposed, involving the TELPAK tariff should be 
merged into a single proceeding, since ". . . the TELPAK 
sharing issues are now clearly so inseparably and inex- 
tricably involved with the TELPAK level of rate issues . - - 


that it would be meaningless and wasteful to try to deter- 


mine either set of issues 4n a vacuum and without concur- 


rent hearing and determination of the other set of issues." 


(Petition, para. 21.) For the reasons set out below the 
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Bell System Respondents agree that a consolidation of the 
issues in any proceeding involving the lawfulness of its 
TELPAK rate revisions and of those in Docket No. 17457 would 
be appropriate, but they are opposed to any consolidation 
which would import into Docket No. 16258 issues involving 
the propriety of specific rates or rate regulations. 

4, It must be agreed that the issues in the 
TELPAK sharing docket and those which would arise in any 
docket relating to the level of TELPAK rates or the pro- 
priety of specific TELPAK rates are interrelated, and that 
separate hearings for the trial of such issues will involve 


the burden of substantial and possibly prejudicial duplica- 


tions of effort in the preparation and presentation of testi- 


mony and exhibits and in the cross-examination of witnesses. 
Hence, a consolidation into one proceeding of all issues 
involved in Docket No. 17457 and in the proposed proceeding 
relating to the TELPAK rate revisions filed March 25, 1968 
would clearly be appropriate to minimize such burden, and 
might ultimately contribute to a speedier resolution of the 
issues. 

5. However, there is no justification or need for 
the hearing of issues relating to specific TELPAK rates in 
Docket No. 16258. Contrary to ATA*s contention, the Tele- 


phone Committee's Memorandum Opinion and Order released 
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January 23, 1968 was not intended to change in any way 
the scope of the issues in Docket No. 16258 as previously 
defined by the Commission. This was confirmed by the 
Hearing Examiner and by Counsel for the Commission, whose 
statement on this point had been read and concurred in by 
the Telephone Committee. (Docket No. 16258, Tr. 15063-72, 
15251-52.) 

6. The remaining issues in Phase 1 of Docket No. 

16258 have been defined by the Staff (with Telephone Com- 
mittee concurrence) as follows: 

"1, What principles and factors should 
govern a determination of the revenue contribu- 
tions to be made by each class of service in the 
overall revenue requirements of Respondents? 

">, What interim adjustments, if any, should 
be made in the overall level of rates for each class 
of service to give effect to those principles?" 
(Docket No. 16258, Tr. 15251.) 


The cost and marketing evidence thus far presented by Respond- 


ents in Docket No. 16258 has dllustrated the methods and 


results of applying the ratemaking principles and factors 
which they believe to be appropriate. Such evidence has not 
peen presented for the purpose of supporting particular rates, 
and it is Respondents' position that no determinations with 
respect to particular rates are required in Docket No. 16258 
in order for the Commission to make appropriate findings on 
the first issue defined above. 


7. ATA's insistence on the need to effect a con- 
solidation involving Docket No. 16258 is evidently related 
to its repeated assertion that the Commission must determine 
the question whether existing TELPAK C and D rates are compen- 
satory - a question originally at issue in Docket No. 14251 
and transferred to Docket No. 16258 by the Commission's Memo- 
randum Opinion and Order in those dockets released November 10, 
1966 (7 F.C.C.2d 30). But the filing of TELPAK rate revi- 
sions has, in effect, mooted that issue, and no determina- 
tion of that issue is necessary or significant to a deter- 
mination of the lawfulness of the proposed TELPAK rate re- 
visions. A determination that the presently effective TELPAK 
rates are compensatory would indicate merely that they are 
not below a cost floor, and would not show that a different 
or higher level of rates would be unreasonable. A determina- 
tion, on the other hand, that the presently effective TELPAK 
rates are not compensatory would show that changes in the 
rate level are called for. The revised rates which are 
the subject of ATA'*s petition are now before the Commission. 
Certainly there is no support in the Communications Act or 
in the Commission's orders for the proposition that AT&T's 


right to file increased TELPAK rates is dependent on proof or 


a determination that existing rates are noncompensatory. 


8, The Staff has acknowledged that with respect to 
issue 2, as defined above (para. 5), the questions whether 
the Commission should consider the ordering of interim rate 
adjustments in Docket No. 16258, and if so, whether additional 
evidence should be adduced for the record in that proceeding, 
are still open. (Docket No. 16258, Tr. 15253, 15259-60- ) 
Respondents agree that, as to TELPAK services, these questions 
could very appropriately be resolved by consolidating all 
issues relating to rate level, rate structure and sharing 
in one proceeding separate from Docket No. 16258. But the 
resolution, in the latter docket, of the basic issues of 
yatemaking principles and factors should not be complicated 
py including in that docket issues relating to specific rates 
and regulations. The Telephone Committee and the full Commis- 
sion have several times affirmed their conclusion that such 
a course would be unwise and productive of unnecessary delay. 
No sound reason exists for disturbing that determination. 
Respectfully submitted, 
BELL SYSTEM RESPONDENTS 


By_/s/ Ernest D. North 
: Ernest D, North 


By _/s/ Harold J. Cohen 
Harold J. cohen 

By /s/ C. Duane Aldrich 
€. Duane Aldrich 


Their Attorneys 


195 Broadway 
New York, New York 10007 
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3 Released April 12, 1968 


Commissioners Cox and Johnson concur 
Commissioner Loevinger absent.: 


Dap +3 (Cirenent s 
By the Comission 


ring in the result; 


1 


~e 


my 


before it revised 
Telegravh Company on Merch 25, 1958, under 
nh would effectuate substential increases in 
@vion of such sudstentiel increases, 
material which has been received in the 
che question of the proper overall level ~7 
iy, wnether the present level of f 


—_— 


asa SSLON 


cLevnone 


e Co 


Amand acw Mm 
yy att Baa S73 do VL 


tarif? schedules 


ae 


weet owe 


record in 


2 
ioe 


Doce 


> Sie > 
Oz carnings fo 


es is compensavory 


ETT A %, 


oS 


_ wet den, 
= te VET 
ras 
pach) ? 


ote 
eG. 


pacar £4 ao > 
review of the history o ours) 
These 
on fron 
AIESS 


A brie? 


ic) 


a+ 


—s 
S. ENC. 


ae 
be verelLn 
wurens oF con 
&s the result of 
TELPAX rates wer 


based on 


i 


> 
4%. 


ee 
pete) SOLOS 


veave 
cae Co 
tin 


origin 


ons, A, B, #4 
nuxcer of channels recwired between 2 given veir of x 

n the Commission foumd the A and B clessificavions, 
= number of channels, to be unlawfully éiserimine- 
ervice sixiler to the regular private line serv- 
uch service. The justification of com~ 

nove to de applicable to the A ane B classific: 
cal for a customer to construct his Own microweve 


aes 
<sivne 


> 


2 Qee 


es 
8SS222¢. 
tne 


> (yy 


oe a 


yr 


» 


3 
Sl 


ck 
Qo 


extensive 
encecnne 


Since th 


Rel 
. 


xt 
a} 


e 


QO a 


ie) 


r 
v 


3 


y + 

fu 

Ce) 

#3 fu be OR 


Q 


¢) 


at 
roving 


ons, 


Ws $+ ck 


t+ ¢ 
3 oct 


mo 


aaa st 
consl 


have als dered (2 for Suspension, investigetion 
aiatt 


nereases" of Air Transport Association of 

, (0) @ “Purther Petition zor rary Relie 
ries Associstion of America, Inc. on Nexen 27, 1958, 
eicsmen'e Cots Yor Suspension end Investicetion 
er Dez An » 1968, (é) or Suspensicn, 
Relief" filed cy Lerona Radic, Ine. on &pril 5) 
uest the sus &ctlon we are taking rerein 

ATA uspersion, dated March 28, 1958, 


oss 


* 
$ 


t 


tm fo 


m ”~ tt 
ems a 


H 


4 


Lie(eaonore 


Secre 


ay 


he Te 
ve 


3 QF 


a "Petition £ 


4M Nb 


i harstnitet< ir? 
eenca. 
mancian 
Ponsron 
tor 

ver 


s - 
PPS Teg 


the My 


DAY 
C.C. 359; 


oye 
requested s 
Symes = RE 
Apriz 9, i165. 


rehearing suds 


si 


Tat aw t 
won 


a ea og 


S 
-o77 


125, 27 2. tants 


ally cen. 29 3.C.Cc. 825. 


rake) pegnwraYens) Soye uresscd Dy 


wees aed Co 
de 
c 


=~ChC2 


CGRACLTULS , 


PRAT AS . an eas A 


whe CARD IS 208 5S 


accordence wi Ou> Gecrstoxn 


L 


AYA AnRARn. <8 Te SAS AS - i. “MAR BOA Me 
Were concclicd. Sopa, TS : proceeding 


Ven 


o9"4 mee % nny SO ane TD v.37 on om ae 
SNOT RON PEG, ana D, were compensat 


Z 
oy 
$3 


Coreiesion 4 eevnstiveetyy del esc 
USETASSLON 2S Ganon eAwints Ose 


Teak TF = i f “ -. tara 7) 
Decket No. 3 3 2 4S Segercs Tau C one. D, 


evigente nas 
-onor 


= eee ee has x 
15, “SVE now 3 BOQ Vie 


++ rey —n v7 Sante ose aN 
tion. Sresums invesvenor 


a] 


ONS a Onn aeons 


auc’ 


: Oe 


USTVALLOQ oy IO CLL 


hown to be compensatory. 


ice f0 09 ‘ct 
YIg O 


if 
H 


a} ‘ee ~ Oo = : 2. Sm sy ~ eet 
= ets aoa ww Dotan, 
m one OASLS OL ‘ z =a 0 hapooe. ine now oclor 
teria 


Tae nye ~e silctoldtlese 7 
s Ons, Segue 


a. 
v CAS CLar cw ov Cr Uae 

AA e099 

SHcErvs 
5 a4 7 “s ot Valvastetite? = % agli et Apne, nt ai 
end reasonaole o- otherwise 2 Poveccd cehzcalles 
) a a foo? ~~ * Aas =, ¥ - :. Reem AMA oat 
(to become effective on 2° Gate sxe malereres nvalel store 

at 


\peolic may be acversely arfeated 


seed COTY Cave an 


wad . = a a . a AT on ses  9a905 ae? Rain 
order to 2 : <2 ene Caxclvsy yractvicaole novice 
oe > com, de® a> 
cTmnereor vo wee new eflec- 


&@iso on Tile certain 


awn A yeeqen soar 
ho pe arre pate) bes Ere R 


A ade ®t 
#CV10n ca 


a5! 


a 
3 


Sive plead 


amae> considerasicn 
- ¥ at A tena et ee ee sat 
we sacould insos witisg omdar nerek 


: sT7 
fevevey Shi 


. 
ee 


cues- 


o this 


os 
v 


SSi0on Wie 


One ee 


e Coz wt 


spt ceer 
Sey 


arr Oy 
VY Wwe 


DUA UM e 


Sal 
= 


Sertermbe 


Pfective 


come & 


oe 


LEAK 


7T 
a. 
fepatcto) 


“Ss %, oO 
tnet the 


or 


Cc, 


require 


BIOS AA Oe 
USTIILSa OF 


4 
v 


will 


ord 
v 


oi! 


mea To 


ce) 


aot ea 


i 


mee » 


PP anetuve 
(ape a eorw pi! @<- 


ecenec 


cn 


ocen 


av, 
nave 


zons OW 


. 
5 ea 
cd 
o 
4 
i} 4 

3 
Y 


temas 
ee early wee 


co. 


cy 


2 law- 


ons Oo 


ccs 


cou 


aX 


OT 


£4 
Gas! 


gation 


Jenstnt 
Som 


anve 


t 


ate 


2 


ve 
pare) 


S ORDERED, 
2s amence 


x 
3h, 


= 
a 


? 


als 
fe} 


Oran, 
Aas 
Cu 


Accoréin 
spions Act 


Communic 


? 


ee nee 


eee 


ner 


SS CF 


unle 


Y SUSPEXDED, 


"ry 


pate Gatley) 
emoe 


— > 


ag 


Sent 


tii 
ogee ele 


on 


on no c 


ssi 


Nt oe 


Cs 


np 


sayavct 
Sus tens. 


> 


io) 


tac CLSs 


One 


$Si 


ss 
Cnn 


fal 
Y 


pac 


ot 


csion 


nares 
orc roree 


S CO 


one 
/a\' 


FEDERAL COMMUNICATIO 


SISSION 


YY 2, 
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TELPAK 

1. This suspension order pertains to that ma ial contained in 

£ Americana Telephone and Telegraph Company's Tarifi 

F.C.C. No. 260, Private Line Service, which were filed on March 25, 
1968 by Transmittal No. 10069, dated March 25, 1968. Material suspended 
includes only that which is designated by the symbols shown in the 
following list of pages, and, in any event, does not include such 
material as is specifically exempted in 2, below. 


Suspended Material 
Symbol 


Revised * (Tt) : 
Revised (C) x), (C) Cy) 
Revised (7), ©)&), ®@, M@ 
Revised (C), MG) 
Revised (C) 
Revised (Cc), @) 
Revised (N) j 
Revised (C)), (C) MR, ©)G@@), © @), 
(Cc) (1), @, Gy, ®, OM 
©)M@m, My, @, @e, © 
(C) (x), (C)(y), @) 
(I) 
(I) 
(D) Cy) 
@) ty) 
(C), @)G), (2) @oes not include 
(T} beside paragraph 3.2.5 (C) (5) (a)) 
i Revised 88.1 (tT), (€) | 
Revised 139.2 (Cc) 
Revised 139.3 (C) 
Revised 139.9 (C) 
i Revised 139.10 (C) 


Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
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Nothing in this order shall be construed to suspend the effective 
of eny material which pertains to: 
a. The cancellation of the increased rates and revised regulations 
waich vere filed with Transmittal No. 10001, dated February 1, 1968 to 
become efiective April 1, 1968. 

b. The institution of the 50 kilobit switched message service as 

set forth on revised pages which were filed by Transmittal 10029, dated 
February 15, 1968 to become eZZective April 1, 1968. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION FCC 68%-606 
Washington, D. C, 20554 15459 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DEPARTMENT DOCKET NO, 18128 


Revisions of Tariff F.C.C. No. 260, Private 
Line Services, Series 5000 (TELPAKX 


ORDER 


IT IS. ORDERED that H. Gifford Irion shall serve as Presiding 
Officer in the above-entitled proceeding; that the hearings therein 
shall be convened on May 20, 1968, at 10:00 a.m.; and that a prehearing 
conference shall be held on April 30, 1968, commencing at 9:00 a.m; 
and, IT IS FURTHER ORDERED, that all proceedings shall take place in 
the Offices of the Commission, Washington, D. C. 


FEDERAL COMMUNICATIONS COMMISSION 
James D, Cunningham 
Chief Hearing Examiner 


NSD) pike neath 


d ay 
Ben F, Waple 
Secretary 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION FCC 68M-535 
Washington, D. C. 20554 
: 15765 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, DOCKET NO. 18128 
LONG LINES DEPARTIENT 


Revisions of Tariff F.C.C. No. 260, Private 
Line Services, Series 5000 (TELPAK) 


Issued April 22, 1968; Released: April 22, 1968 


IT IS ORDERED, on the Chief Hearing Examiner's own motion, 
that the order released April 16, 1968 in the above-entitled proceeding 
(FCC 68M-605), is amended to provide that the hearing conference and 
hearing therein shall be convened on dates to be later specified, in 
lieu of April 30 and May 20, 1968, respectively. 


FEDERAL COMMUNICATIONS. CO:MISSION 
James D. Cunningham 
Chief Kearing Examiner 
Be eee 
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Secretary 
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Eefore the FCC 68-711 
FEDERAL COMMUNICATIONS CCHMISSION 18361 
Washington, D. C, 20554 


D TELEGRAPH CO;MRANY 
aie Systen Companies 
ISCRET NO. 16258 
ycerstete ond Foreign Comnunie 


223 FR. 108k E 
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In the Macter of 
AMERICAN TELEPHONE AND TELEGRAPN Conzeny 


Charges, Presetices, Clacsif*cucions, and 
Regulations for and in C... .cetion with 
Telotypewriter Exchanse Service 

DOCKET RO. 15011 


In the Matter cf 


SAD) Hoot: ! SELECEONE AND TELEGRAPH COMPANY 
Long Lines Department 
res ss 


Revisions of Tariff F.C.C. No. 260. Private CKET NO. 18128 


ine Services Suries, 5CO0 (TELPAX 
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MEMORANDUM OPINION AND ORDER ; 
Adopted July 10, i968 3; Released July 16, 1968 


By the Commission: Commissioner Cox concurring in the result. 


1, ssion has under concideretion the revised teriff schedules - 
filed aby eesen Teierhone end Telegreph Compsny end the associated 
mies cn March 25, 1968, under its Transaittal No. 16069 

increasing TELPA chersges, and the order issued April 12, 1968 (FCC 63-338) 
in Docket No, 18128 suspending the effeetivencss of such revised schedules 
_ end instituting en investicction into their lawfulness. It also has under 

consideration a petition filed March 25, 1968, by Air Transport Association 
(ATA) end certain other parties wherein convene tee of the proceedings in 
Becket Nos. 16258 and 15128 i/ is requested, Oxr Order of April 12, i568, 
specifically ceterred consideration of the requested censolidation. Re- 
spcadents oppose such 2 consolidation in Docket No, 16258 bet express 29 
objection to consideration of TELPAX rate leveis, rate structure end sharing 


————— 
i/ We kav2 under consideration the following plecdings pertinent to the 
action teken herein: 


€s)} "Petition fcr Suspension, Investigation end Hesring on TELDSN Tariff 
poe end for Consolicéction with Current Hearings on TELPAX 
Shering Provisions and Conpensetory Nature of present TELPAX Rates," 
filed by 4ir Transport Association of america on March 25, 1963, in 


i? 


1/ (Continued from page 1) 


(b) 


“Petition of The Secretary of Defense for Suspension and 
Investigation, and for an Accounting Order," filed by Depart- 
ment of Defense on April 2, 1968. 


“Petition for Suspension, Investigation, and other Relief," 
filed by Aeronautical Radio, Inc, on April 5, 1968, 


"Reply to Petitica for Suspension," filed by Anerican Telephore 
and Telepgrapn Company on March 28, 1963. 


"Statement in Support of Petition for Consolidation of Current 
Hearings on TELPAX Sharing Provisions and Compensatory Nature 
of Present TELPAX Rates," filed by Eastern sce Inc. on 
April 9, 1968, 


"Response to Petition for Consolidation," filed Sey american 
Telephone and Telegraph Company on April 10, 1968,: 


"Reply to Petitions for Suspension, Investigation, and Hearing 
of TELPAX Tariff Inezeases and for Consolidation with Current 
Hearings on TELPAX Sharing Provisions," filed by The Western 
Union Telegraph Company on April 10, 1968, 
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ision and Order of July 5, 1967, we disposed of portions 


By our Interin Nec , 
issues concerning Respondents’ tetal revenue requirementSe 
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of the Phase l 
We ere current 
factors," snd 


considering the issue of "rate-naking principles end 


1 
this has frequently been referred to as Phase 1-3, 


3, In the course of the hearings, Respondents have filed the following 
revised tariff schedules providing for substential increases in their rates. 


“Original Ef- 
Trancsaitcal Ko. Subject fective Date 


January 9, 1967 9467 Private Line Telephone and . May 1, 1967 
Telegraph, including tele- 
typewriter equipment 

February 1, 1958 1CG0l1  TELPAK - - April 1, 1968 


February 1, 1968 10002 Audio end Video “April 1, 1968 


March 25, 1968 TELPAK / June 1, 1968 


The effective cate of the increase in teletypewriter equipment rates and the 
audio and video program transmission rates have been postponed by Respondents 

to Avgust 1, 1962, ond April 1, 1969, respectively. Tne TELPSX rate filing J] 4 
of February i, 1968, has teen withderavn and superseded by a lesser increase ; 
proposed to be effective June 1, 1968, which has been suspended until Septen- 
ber 1, 1968, vy our Order instituting Docket No. 18128. We shail refer to 

all of these es "proposed" rates even though they are not cll included in 

filed terifis. . . ep 


4, Respondents teke the position that their proposed tariff rates are sup- 
ported by cost and marketing studtes, the results of which they have pre- 
sented in Phase 1-B of Docket No, 16258. With respect to TELPAX, Respondents 
also contend that their studies support the increased rates filed on February 
1, 1968, but sudsequontly withdrawa when they substituted what they charace 
terize es “intecnediate step" rates. 


5, in view of the pleadings before us, we have re-exemined the scope and ob- 
jectives of Yhase 1-3 with dee regard for deveioprents wateh have cecurred 
Sinee the inception of these proceedings, including the revised rates tiled 
or prepose > Respondents; the nature of the evidence that Respondents beve 

thus fer sutn tec in response to the Phase 1-B issucs; and the pendency of 
reloted procecaings such es Docket No. 17457 (TELPAX Sharing) and Docket No. 
18128 (TELPAX rates). 


6, As we have previously indicated from time to tine, the issues involved 

in Phase 1-B are intended and have been designed to establish a besis for 

the formulation of principles waich should govern the estadlichzent ond rain- 
tonence of ovor-ail rete levels for ecch of Respondents’ interstate services. 
Stated dicferentiy, we seek to determine in Phace 1-3 the oroad revenue ob- 
jectives thet ere to be met by the rates for a given classification of service 
in terms of its contribution to the total interstete revenue requiresenats oz 
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y the pricing eee existing in the 
her Respondents! existing or Breese Taces for 
contribution to Respondents! tote! interstate 
S Sree tions Cees sss to “exe revent 
in our osinion, of thers 
ion cae the See eee = lawfulness 
s and clationships within the individeal ra 
© we can arrive at these threskoid d 
eect Sar resolving all other questicns, 


q 


wa ts 


o 
e 
re 


2 
CCT 


le, while we shail consider the revenue effec: of 

osed by Respondents, such as the chanse in the tel 
en ratio of the TELPAX tariff, we will not determine o 
record the: proper ratio that should be employed or prescribe peaeeteiat 
conponents. 


3/ Tais will also include consideration of the effects of the rates on 
competition within the ccumon carrier industry. 


i8l 6. 


9. We recocrize = the recoluticn of the issues in Docket No. L257 
regarding ee naring may have an effect: upon the market for TELPA! 
which Respondents have calculated their cos ts 

of ine eae suca eee which costs have been presented by Respond- 
ents in Docket No. 16253 in purported justification of their proposed re- 
vised TELPAX rates, ais, in turn, could have a substantial impact on the 
Over-ell level and revenue yield of TELPAX rates cs well as the propriety 
of the internal rate components of the TELPAK sehedule. As we noted in our 
Order in Decket No. 17457 (TCC 63-389) concerning TELPAX sharing, we expect 
the presiding officer to employ all reascnable means to expedite that pro- 
ceeding, end also expect the Chief, Common Carrier Bureau to issue a recon- 

fed decision at the earifest possible date. Thus, the preceedings in 
Dsetsat No. 17457 cond those in Docket No. 16258 will be going forward in 
parallel.“We Will, therefore, cefer hearings in Docket No, 138128 concern- 
ing the internal specifics of the TELPAX rate s’ cucture until the rate prine 
Cipilcs Coterminctions are made in Docket No, 16 58 aad the sharing issue is 
desided in Docket No. 17457. 


16, Be i : in essence, a rate classification within the 
line services offered by Respondents, sppropriate considerae 
onableness of TELPAX rates requires simultaneous end coordi- 
na of Respowcents! private line tariffs. Accordingly, our 
ssues in Docket No. 18128 to embrace all of 
the privete | audio and video progran transz:icsion serv- 
fees, Suto incl ee or teietypevriter station equipment. In 
this conncetion we n 2 ese substential incrceses in charzes for such 
a aria aarene ce mt are now fLied to become eZfective August 1, 1968. 
We ere unabie caine wmether such inereased charges are or will be just 
enc reasonadie sharvis end, if such increased cherges are per- 
mitted to bse 
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eo the date czecifted, the rights and intevests of the public 
mey be cdversely aficeted thereby. Accordingly, we will suspend their opera- 
tion for the statutory peried 4/, Insofar as Docket No. 16253 is concerned, 
of course, the revenue contribution of all interstate and foreign services 
are in isste,. 


In view of 2 1 of hearings in Docket No. 18125, it is 
Sy eee er rate-naking principles end factors be 
Desket 2 5 “pe diticusly as poscibie. While we are 
me presceding prog ed with commendable spsed, we are nevere 
5 the Neerinz Enex © take 211 fezsidie measures to achieve 
losing oz the evidentiary record on this particular issue. We 
ct thet in presenting evicenee in Docket No. 16258, the parties will 
by tis Monorandem Opinion and Order and thet, accordingly, their 
ee il te limited to the issue of the esprosriate guidelines and 
which should govern the overeall contribution that indivicual serv- 
to the total interstate revenue requircments of Respondents. 


S. 3 petitions requesting suspensicn of these charges 
to waieh aATé ponded, sccordingly, we have not considered such 
petitions but ¢ ected on Our own motion. 


382 7. 


12. In cur previous SEsea issucd epeet 12, 1968, suspending the proposed 
TES Re tensa SCRCHS reserved for future determination the question 
es to wact: ¢ snould aoe én acecunting order herein. We have recon- 
sidered th matter, on cur own motion, and are of the opinion that the 
puolic intercst requires thet such sn accounting order be entered. 


a 
oer a 


Accordingly, IT IS ORDERED, That pursuant to Sections 201, 202, 204, 205 
end 403 of the Comnunications Act of 1934, as amended, the Cemnission shall 
enter unon 2 hecring ond investigation in Rocket No. 16128 concerning the lew- 

Sepe sce teriff schedules listed in the Appendix hereto, es 

those which subject of cur Order released April 12, iSS& 
SESS), and any auendes concellations, or successive issues thereof 


the investigetion; and 


ry 


rho ¢ 


rs] 
oy 


om 


pursuant to Section 204 of the Communications 
ticn of sche tariff schedules listed in the 

» 1965, IS HEREBY SUSPENDED, ualess 
See Novemser 1, 1968, and that curing 
shall be made in said tarifZ schedules 
ed thereby unless cuthorized by special 


0) 0 ae 0° 


rape a, 
Ht ho oO 


FURTHER ORDERED, That without in any way Liniting the scope of -the 
©n of toth groups of the eforemontioned tarizf schedules, it skell 
sideration of the following matters: 


(1) any such te = soncaaes eee subdject =e 


Sashes or give Fae uncue or unreasonable 
advantage to any person, ciass of per- 
S, Or locality, or subject any person, class of 
niin or iccality to any undue or unreasonabdle 
prejudice, or cisadvantage within the meaning of 
Section 202(a) of the Comaunications Act of 1934, as 


amended; and 


Whether any of the charges, classifications, reguia- 
tions, or practi ces contained in such terift schedules 
are or will be unjust and unreasonable within the mean- 
ing ef Section 201() of the Communications Act of 1934, 
as amenced, and ; 
Whether the Connission should prescribe just 
abie charges, classifications, regulations, and > 
ces or the meximem or minimncm or mexinen aan. minal 
charges to be hereafter followed with respect to oe 
services governed by the subject tarifi schedules ead, 
if so, what charges, classifications, regulations, end 
prectices should de prescribed, 
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IT IS FURTHER ORDERED, That, in the event a decision as to the law- 
fulness of all the provisions suspended has not been made during the sus- 
pension period, and seid increased charges, practices, classifications, 
end regulations go into effect, the American Telephone and Telegraph Con- 
pany (AT&T) end its connecting and concurring carriers shall, until further 
ordered by the Commission, keep accurate account of all amounts received by 
reason of such increase, specifying by whom end in whose behalf such exouats 
are paid, and upon completion of the hearing and decision therein the Con- 
pnission mey by further Oxder require the refund thereof, with interest, pur- 
Suant to Section 205 of the Comaunications Act of 1934, as smended, and the 
carrier shall file with the Commission a report on or before the luth dey of 
eech calendar month, commencing December 10, 1968, showing the amounts ace 
counted for as aforesaid during the previous calendar month; and 


IT IS FURTJER ORDERED, That a copy of this Order be filed in the offices 
of the Commission with said tariff schedules herein suspended; that AT&T and 
all cerriers listed in its Tariff F.C.C. No, 260 as concurring carriers with 
respect to matters contained in the tariff schedules suspended are hereby 
MADE PARTIES RESPONDENT to this proceeding; and that a copy hereof be served 
upon each Respondent, upon the agency of cach State end the District of Columbia 
‘which has regulatory jurisdiction with respect to communications rates and serv- 
ices cng the National Association of Regulatory Utility Commissioners; and 


LZ IT IS FURTHER ORDERED, That hearings in Docket No. 18128 ARE DEFERRED 
*\ until further order of the Cozmission; and 


—- 
IT IS FURTHER ORDERED, That the petition of Air Transport Association 
filed March 25, 1953, insofar as it requests consolidation of Docket No. 


18128 with Docket No. 16258 IS DENIED. : : 


IT IS FURTHER ORDERED, That all of the petitions noted as under con- 
sideration herein are GRANTED to the extent indicated herein, and in all 
other respects are DENIED, 


AL, CO SMUNTEATIONS COMMISSION 
RAK 


FEDER 


s £ 


ante - 


~ 


Ben F, Waple 
Secretary 
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Before the 
FEDERAL COMMUNICATIONS CO}MISSION 


205° WASHINGTON, D.C.” 
Washington, D. C. 2055% 


In the Matter oi 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DSPAN 
DOCKED KO. LéL2c 
it .C. No. 260, Private 
Line Sen es 5000 (TELPAX) 


Adopted July 24, 1968 Released July 29, 1968 


By the Commission: Chairman Hyde absent; Commissioner Cox abstaining 
from voting. 


duc By Oréer adopted April 10, 1968 » and released April 12, 195¢ 
(FCC 68-388), the Commission instituted an investigation, pursuant to Sec 
tion 20): of the Commumications ‘Act of 1934, as amended, into the lawfuln- 
of revised tariff scheculces filed by A some aceon sae sale Sone PER pa ee 
pany (A.2.22.) on March 25, 1968, under 
would effectuate substantia 21 increases in See ates. eercrer 


‘order, the effective date of the proposed tariff schedules ves 


sus 
from June 1, 1968, to September 1, 1968 - the full three month pe 


the time when it would otherwise go into effect - as authorized by 


204 of the Act. 


2. Similerly revised TELPAK tariff pacers were origina 
by The Westez rn Union Te m Cor : nm Union) in its Pars 
No. 237 on March 1, 1 No. 6185, to become 
April 1, 19 68; vne eftective date of % i See was cerer> it 
June 1, 1968, by Western Union und : No. 6193 (filed March 2 
1968); the effective cate was eroinl defe chis time until September 
1968, under Present - 6213 (fled 2s In view of 
rel of the effectiv til September 1, 1968, the same date tha 
suspension expires Be hoe n, 's TELPAX revisions become effective, the 
no occasion to suspen stern Union's eee TELPAX schedules. 
nd reteased July 16, 196 
2tion and hearing into 
ine services in generel, 


3. By Order adopted July 11, 19 58, en 


68-711), the Commission instituted an invest 
lawfulness of charges by A.D .a?. for private 


< 
2 


& 
1 
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ineluding cherges for tel ewriter station equipment. The investiga- 
tion of A.T.¢f.'s TELPAX x ordered in the April 12, 1968 Order (FCC 
68-388) vas incluaed in ivate line investiga eaone In the same Order, 
the Commission suspended the revised tariff schcdules increasing A.T.ef.' 
Se oes for teletyvewriter station equipnent for the full three month period 

uthorized by Section 204 of the Act - from the proposed effective date of 
eee 1, 1958, until November 1, 1968. 


4h. In view of our investigation of A.f.éf.'s reviseé TELPAX sched 
ules and the expansion of that investigation to include A.T.a? .'s private 
line schedules in general, and as Western Union hes simrilerly revised TELPAK 
schedules and has revised tariff schedules inerea sing its charges for tele- 
printer station equipment (the equivalent of A.T gf. teletypewriter station 
equipment), and is otherwise competitive wit th A.?.é@,. in private line tariff 
offerings, ti me questions are raised as to the riers of the eauivelent 
Western Union iffs. Therefore, it is the view of the Comission that the 
lawfulness of ee Union private line charges, See charges for 
Western Union TSLPAK and teleprinter station equipment, should also be ceter- 
mined and that the ee ive date for the revised tariff schedules for Western 
beens teleprintcr station equipment should be suspended fron the proposed 

ugust 1, 1958, date wmtil November 1, 1968. 

5. Accordingly, IT IS ORDERED, That, pursuant to Sections 201, 202, 
204, 205.and 403 of the Communications "act of 193k, 2s Sperces the hearing 
end investigation in Docket No. 18228 concerning the lewfulness of the pri- 
vate line teriff schedules of American Telephone and Telegraph, Company SHALL 
‘INCLUDE lixe schedules of The Western Union Telegraph Comyeny in its Tarizl _, 
F.C.C, No. 237, and that the issues heretofore specified in that docket SHALL |! 
APPLY with equal force to the tariff schedules of The Hestexn Union Telegraph - 


Company. — 


6. IT? IS FURTHER ORDERED, That, pursuant to Section 20: of the Com- 
munications Act of 1934, @s emended, the operation of the tariff schedules 
listed in the Appendix hereto @s becoming, effective August '1, 1968, IS HERESY 
SUSPENDED, unless otherwise ordered by the Commission, until Nove: mber 1, 1968, 
and that during said period of suspension no chanses shall be made in said 
tariff schedules or in the charges sought to be altered thereby unless authoriz ed 
by special SENSE or the Commission. 

was r 

7. IP IS FURTHER ORDERED, That, in the event a decision as to the 
lawfulness of all the vrovisions suspended has not been made during the sus- 
pension period, and said increased charges, practices, classifications, end 
regulations go into effect, The Western Union Soe Company shall, as pro- 
vided in Section 204 ofthe Comsunications Act of 1934, as amended, and uti 
further ordered by the Comaission, keep accurate account of all anownts received 
by reason of such increase, specifying by whom and in whose behalf such amounts 
are peid, and upon completion of the hearing and ECELEuER therein, the Cozmis- 
sion say by furvher Order recuire the refund thereof, with, interest, pursv2nt 
to Section 205 of the Act, and the carrier shall file waitin the Commissicn 4 


mT 
ve 


report on cr 
December 10, 
the previous 


> . 


8. IIS FURPHER ORDER a4 vy of PES Order ve eres in the 


sith catg 


offices of the Commission wiva Said 

Western Union 1S HERSEY MADE Party Re iaent % = ocecde ings Ee 
@ copy hereof be served UP such Res nv, upon ‘the @ RSeoe or 

end tne Districs of Col Soia Which has regulet 

to comzunications 5 and services an 


Hility Commiss: 


Co: Cae 


FEDERAL COMMUNICATIONS Cubs 


Secretary 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
and the Associated Bell System Companies 


Charges for Interstate and Foreign Communi- 
cation Service 


In the Matter of 

AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
Charges, Practices, Classifications, and 
Regulations for and in Connection with 
Teletypewriter Exchange Service 

In the Matter of. 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
Long Lines Department 


Revisions of Tariff F.C.C. No. 260, Private 
Line Services Series, 5000 (TELPAK) 


GGG DDD WD DS I DD BD SS SOS SSeS 


Docket No. 


‘Docket No. 


‘Docket No. 18128 


OPPOSITION TO PETITION FOR RECONSIDERATION 
To Be Acted Upon by the Commission 


American Telephone and Telegraph Company (AT&T) 


submits herewith its opposition to the Petition for Recon- 


sideration of Memorandum Opinion and Order (FCC 68-711), dated 


August 5, 1968, filed on behalf of Bethlehem Steel Corporation 


and certain other private line and TELPAK service users (Peti- 


tioners). In support of this opposition AT&T respectfully 


states as follows: 


1. The principal thrust of the Petition for 
Reconsideration appears to be to find a way to deal with 
the matters involved in the pending rate increases in the 
context of "a more meaningful dialogue than that resulting 
from formal pleadings" (Petition, para. 7) and to persuade 
the Commission "to use its good offices to prevail upon AT&T 
(and Western Union) to postpone the effectiveness of the rate 
increases" (Petition, para. 10). Since AT&T could not prevent, 
if it wished to, the making of any request by the Commission 
which it feels it is appropriate to make, and since in these 
respects the Petition does not appear to raise any legal ques- 
tions, we do not feel called upon to comment. 

2. To the extent that the Petition requests a Com- 


mission order requiring the carriers to reschedule the pending 


rate increases, AT&T must emphatically oppose for the reason 


that the Commission has no authority to issue such an order. 

In this respect the Petition seeks an order by the Commission 
which would, peremptorily and without a hearing, require a 
change in filed tariff schedules. The action requested in 

this Petition is similar to that requested in earlier petitions 
filed by these Petitioners relating to these rates (Petition 

to Reset Order Adopted April 10, 1968, dated May 10, 1968; 
Petition for Rescheduling or Suspension of Teletypewriter Rate 
Increases, dated July 2, 1968). That the Commission does not 


have authority under the Communications Act to issue such orders 
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has been shown in the pleadings filed by AT&T with respect 

to its Transmittals Nos. 10001 and 10069, in particular its 
Opposition, dated February 9, 1968, with respect to Transmittal 
No. 10001 dealing with similar contentions as to the extent 

of Commission authority under the Act, and its Opposition 

dated May 23, 1968 in Docket No. 18128, which specifically 
(para. 3) considered the argument made by these Petitioners in 
their May 10, 1968 Petition. Under the regulatory scheme set 
up in the Communications Act, the power of suspension granted 


in Section 204 is the exclusive authority in the Commission 


to take summary action with respect to the effectiveness of 


filed tariff schedules. See Arrow Transportation Co. v. Southern 
Ry-, 372 U.S. 658 (1963). The Commission has suspended the 

rates with which the instant petition is concerned pursuant to 
Section 204 of the Act "to the full extent of [its] statutory 
authority." (Order of April 10, 1968, FCC 68-388, suspending 
revised TELPAK rates, para. 8.) The lack of Commission authority 
to take summary action to defer or modify the effectiveness of 
rates, in excess of the suspension power granted by Section 204, 
is discussed at more length in AT&T's Opposition to be filed in 
Docket No. 18128 on August 21, 1968, to the Petition for Interim 
Relief, date August 6, 1968, of Aerospace Industries Associa- 


tion of America. 
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3. Much has been said by Petitioners with respect 
to the impact of the proposed rate increases upon their opera- 
tions. The Bell System companies have also been concerned 
about the impact on their customers of these increases. It 
is for that reason that AT&T has taken many actions since 
January 9, 1967 (when the teletyrewriter rates were filed to 
be effective May 1, 1967, and a specification of the TELPAK 
rate increases originally proposed was distributed) to defer 
the effective date of the increased rates and to reduce the 
increases in TELPAK rates substantially below the levels 
originally proposed. (See para. 3 of the Commission's Memor- 
andum Opinion and Order of July 10, 1968, FCC 68-711.) Peti- 
tioners also urge that the accounting order issued herein will 
have an untoward side effect in "that it may harden AT&T's 
determination to drive for rates even higher than those now 
under consideration... -" (Para. 15 of Petition.) In this 
regard it should be pointed out that the TELPAK rates now under 
consideration are in our view at levels lower than we consider 
appropriate and constitute an intermediate step in achieving 


the appropriate level. (See AT&T Application No. 643 dated 


March 13, 1968.) As pointed out in Application No. 643 the 


substitution of these rates for the higher rates previously 
filed was in consideration of the impact of the higher rates 


on customers. 


4. The Petition asks that the issues in Docket 
No. 18128 be enlarged "to include an inquiry into the desir- 
ability and advantages of scheduling any rate increases found 
justified and required, and exceeding 10% of the presently 
effective rates, in appropriate annual increments." Cees OUT, 
belief that it is umnecessary to enlarge the issues as requested 
in the Petition. If the evidentiary record supports an incre- 
mental approach such as that advocated by Petitioners, the 
issues specified by the Commission in this proceeding are ade- 
quate to accommodate such treatment. 

WHEREFORE, it is submitted that the Petition for 


Reconsideration should be denied. 


Respectfully submitted, 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


By. /s/ Ernest D. North 


ae 


Ernest D. North 


By. /s/ Alfred A. Green 
Alfred A. Green 


195 Broadway 
New York, New York 10007 


Its Attorneys 


August 19, 1968 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DEPARTMENT Docket No. 18128 


Revisions of Tariff F.C.C. No. 260 
Private Line Services, Series 5000 (Telpak) 


OPPOSITION 
(Lo Be Acted Upon by the Commission) 


The: Bell System Respondents hereby oppose the 
Petition for Interim Relief of Aerospace Industries 
Association of America, Inc. (AIA), dated August 6, 1968. 
In support of such opposition Respondents respectfully 
state as follows: 

1. AIA requests an order staying the increases 
in rates and charges for private line services now under 
suspension, which were made the subject of hearings by the 
Commission's Memorandum Opinion and Order (FCC 68-711) 
adopted July 10, 1968, "until such time as the Commission 
issues a final decision, following a hearing, on the 
questions raised by such increases." In support of this 
request AIA argues that the Commission's action in 


FCC 68-711 in postponing hearings in Docket No. 18128 until 
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rate principles are determined in Docket No. 16258 and 

the TELPAK sharing proceeding (Docket No. 17457) is con- 
pleted "cannot be squared with" the requirement of 

Section 204 of the Act that the Commission, in any hear- 
ing involving a rate increase, shall give preference to 

the hearing and decision of questions involving the just- 
ness and reasonableness of the increased charges "and 
decide the same as speedily as possible." Such incon- 
sistency, it is urged, indicates that the Conniestons 
contrary to what it said in its Order, did not act pur- 
suant to Section 204 and therefore authority for its action 
must be found in Sections 4(i) and 303(r) of sae Act. AIA 
then argues, in effect, that the Commission's Order to 
postpone the hearing in this docket "can only be validated" 
by granting the relief requested (Petition, NORD 3) - a 
deferment of the effective date of the rates beyond the 


statutory suspension period. ATA contends that authority 


to take such action can be found in Sections (4) and 


303(r). 


2. The argument is novel but completely unsound. 
Under the regulatory structure of the Communications Act, 
which was patterned after the Interstate Commerce Act, a 
carrier has the right to initiate a rate by filing it with 
the Commission, and such rate automatically becomes the 


legally effective rate after the notice period provided 


py the Act (Section 203; see United States v. Illinois 
Central RR, 263 U.S. 515, 522 (1924); Skinner & Eddy Corp. 
v. United States, 249 U.S. 557, 564-65 (1919).) Sections 
204 and 205 of the Communications Act give the Commission 
explicit powers, “after full hearing" or "full opportunity 
for hearing," to make orders with respect to rates filed 

by a carrier. Section 204 includes the additional power 

to suspend the operation of any new rate filed by a 

carrier, pending hearing and decision, "but not for a longer 
period than three months." The suspension power is coupled 
with the provision that, if the proceeding has not been con- 
cluded and an order made within the suspension period, the 
proposed rates "shall go into effect at the end of such 
period." If increased rates are involved, provision is 

made for the keeping of accounts by the carrier with respect 
to amounts received by reason of the increase, and for refunds 
of such portions of the increased rates as are found not 
justified. No amount of argument can conjure up from the 
generality of the language of Sections 4(i) or 303(r) or 
from any other provision of the Act a power to stay, pend- 
ing hearing, the effectiveness of filed rates beyond the 


suspension period specified in Section 204.*/ 


*/ The Commission itself, in suspending the TELPAK rate in- 
creases, declared, "We are suspending the proposed tariff 
schedules to the full extent of our statutory authority 
- -.-.' (Order of April 10, 1968, FCC 68-388, para. 8.) 


3. The position of AIA is premised on the propo- 
sition that the Commission's action in deferring Hearines 
in Docket No. 18128 did not comply with Section 204. If 
AIA believes that this is so, the appropriate way for ATA 
to have raised that question would have been to petition 
the Commission for reconsideration of its action and for 
the setting of an earlier hearing in Docket No. 18128. 

4. The Commission presumably considered that in 
the circumstances here presented its action was in accord 
with the requirements of Section 204 for the reasons set 
out in its Order. But even if it were to be esoured for 
the purpose of ATA's argument that the Commission's action 
did not comply with the expedition requirement of Section 
204, such action cannot be "validated" by another action 
which exceeds the Commission's statutory authority. Section 
204 sets specific limits upon the suspension power which 
is conferred by the Act. It would be a strange doctrine 
indeed which would make a failure on the part of the Com- 
mission to comply with another provision in that section 
a justification for exceeding these statutory limits. 

5. The relief requested by AIA's Petition calls 
for an order by the Commission which would, Deremp corsa, 
and without a hearing, postpone the effective date of 


properly filed tariff schedules beyond the date to which 


the Commission has suspended them in the full exercise of 
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the suspension authority conferred upon the Commission by 
the regulatory statute. The whole structure and history 

of the regulatory scheme embodied in the Communications 

Act preclude the existence of any Commission power to issue 
such an order.*/ 

6. Section 204 of the Communications Act is based 
on Section 15(7) of the Interstate Commerce Act.**/ The 
legislative history of Section 15(7) and the cases inter- 
preting that section demonstrate that there is no power to 
defer, without a hearing, the effective date of rates filed 
by a carrier except in accordance with the statutory grant 
of the suspension power. 

7. Prior to the enactment of the Mann-Elkins 
Act of 1910, the ICC lacked power to restrain proposed 
rates from going into effect. 1 Sharfman, The Interstate 
Commerce Commission, 50-51 (1931). The Mann-Elkins Act 
authorized the ICC to suspend proposed rates for an initial 
period of 120 days but provided that, if the hearing could 
not be concluded within 120 days, the period of suspension 


could be extended for six months. 1 Sharfman, op. cit. supra 


*/ The lack of such power has been pointed out in the plead- 
ings filed by AT&T with respect to its Transmittals Nos. 
10001 and 10069. See in particular its Opposition dated 
February 9, 1968 with respect to Transmittal No. 10001 
and its Opposition dated May 23, 1968 in Docket No. 18128. 


**k/ §. Rep. No. 781, to Socom S. 3285, 73d Cong., 2d Sess. 
1 


(1934); H.R. Rep. No. 1850, to Socom S. 3285, 73d 
Cong., 2d Sess. 5 (1934); 78 Cong. Rec. 8824 (May 15, 1934); 
78 Cong. Rec. 10313 (June 2, 1934) . 


a 


pea 
© 
tad | 


nom 


at 58. As Sharfman noted, the Commission characterized 
its “authority to suspend proposed advances in rates pend- 
ing investigation of their propriety" as "perhaps the most 
far-reaching and fundamentally important power conferred by 
the 1910 legislation." Annual Report, 1910, page 5. See 
1 Sharfman, op. cit. supra at 58, n.60. The ten-month sus- 
pension period of the Mann-Elkins Act was found to work 
undue hardship on the carriers and therefore the Transporta- 
tion Act of 1920 reduced the total period of suspension 
from ten to five months. Upon failure of the Commission 
to issue an order within this prescribed period, the proposed 
changes in rates were automatically to become effective. As 
a protection to the shipper, in case of increases ‘in rates, 
the Commission was empowered to require the carriers involved 
to keep accounts and to refund with interest such portions 
of increased rates as were found not justified. iL Sharfman, 
op. cit. supra at 201-03. In 1927 the five-month limitation 
was changed to the seven-month limitation now found in 
Section 15(7). Clearly these amendments of the time lim- 
itation in Section 15(7) would have peen unnecessary if the 
ICC had power to defer the effective date of proposed rates 
peyond the period specified in Section 15(7). | 

8. It was established in Arrow Transportation Co. 
y Ry., 372 U.S. 658 (1963), that the power to sus- 


pend conferred by Section 15(7) is the exclusive authority 


under the Interstate Commerce Act to defer, without hear- 
ing, the effectiveness of carrier-filed rates and that the 
courts are without power to enjoin their effectiveness beyond 
the period specified in that section. The Supreme Court 
reached its conclusion by analysis of the statutory pro- 
visions and a review of their legislative history. While 
the Court was dealing with a request for injunctive relief, 
it was implicit in the situation with which the Court was 
concerned (and expressly stated in the dissenting opinion, 
372 U.S. at 677) that the Commission, having suspended the 
rates in question for the full statutory period, had no 
further power to prevent the rates from going into effect. 


The Court pointed out that "The statute expressly provides 


that ‘the proposed change of rate . . . shall go into effect,' 


if the Commission's proceeding has not been concluded and an 

order made within the period of suspension. . - 372 0.8. 

658 at 659-60. Under the Arrow Transportation case there can 
be no extension of the suspension period specified in the 


statute without the consent of the carrier .*/ 


*/ The District Court had concluded, affirmed by the Court of 
Appeals, Fifth Circuit, whose judgment was affirmed by the 
Supreme Court, that: 


"Section 15(7) of the Interstate Commerce Act grants 
exclusive authority to the Interstate Commerce Com- 
mission to suspend proposed railroad rates and limits 
that authority to a period of seven months from the 
proposed effective date of the rates unless further 
extended by consent of the carriers proposing the 
rates." (308 F.2d 181 at 183 (CA 5, 1962).) 


9. The legislative history of Section 204 of the 
Communications Act shows the intent of Congress to Limit 
the Commission's power to defer the effective date of pro- 
posed rates to the three-month period specified therein. 
When the bills which led to enactment of the Communications 
Act of 1934 were being considered by Congress, the ICC made 
a detailed study of and recommendations with respect to the 
proposed legislation. In this study the ICC took the posi- 
tion that the change from the seven-month suspension period 
in the Interstate Commerce Act to the three-month period 
under proposed Section 20% would interfere with the effec- 
tive administration of the proposed legislation. The ICC 
declared: ". . . A three-month period of soapension has 
proved impracticable in the administration of the Interstate 
Commerce Act and unquestionably would be found impracticable 
under the bill. The provision for entry of accounting 


orders does not meet the situation. Such orders are like- 


wise provided by the Interstate Commerce Act, yet the latter 


permits a seven-month suspension period. ..." Hearings 

B ; s Co ate C 3 
73d Cong., 2d Sess. 205 (1934); Hearings on H.R, 830] Before 
the House Comm. on Interstate and Foreign Commerce, 73d Cong., 
2a Sess. at 93 (1934). The position taken by the ICC was 
rejected by Congress which enacted the three-month limitation 
set forth in Section 204. 
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10. In 1964 this Commission sought an amendment 
of the Communications Act which would extend the suspension 
period from three to nine months. In hearings on the pro- 
posed legislation Commissioner Hyde, speaking for the Com- 
mission, declared that ". . . in most of the important 
cases the hearing procedure has taken much longer than 
the 90 days and we have either had to ask the carrier to 
agree to a continued suspension or the tariff has by 
operation of law become effective without a finding by 
the Commission as to the justness, reasonableness and law- 
fulness of the tariff... ." Hearings on H.R. 60 H.R. 

0270 Before the House Comm. on Intersta 

Foreign Commerce, 88th Cong., 2d Sess. 20-21 (1964). 

Clearly the form of Section 204 sought by the ICC and the 
amendment of Section 204 sought by the Commission would have 
been unnecessary if the Commission had authority to postpone 
proposed rates for longer than the three months specified in 
Section 204. If the Commission had the power for which AIA 
contends, the three-month limitation on the period of sus- 
pension provided by Section 204, and the words in that 
section "shall take effect at the end of such period," 
would be nullities. 


11. There is nothing in the two I.C.C. cases*/ 


*/ Grain and Grain Products Between Kansas, Missouri, and 
Texas Points, 115 I.C.C. 615 ES Rodney Milling Co. 
ve St. Louis S.F. Ry. Co., 147 I - 569 (1928) nee 
correctly cited by AIA as 147 I. & é. “599. 


cited in the AIA Petition (para. 11) which supports ATA's 
position. In neither of these cases did the Icc imply that 
it had power, absent a full hearing, to prevent rates from 
going into effect upon the expiration of the statutory 
suspension period. In the Grain and Grain Articles case 


relied on in the Rodney Milling Co. case, the ICC expressly 
stated that the Interstate Commerce Act fixes the period 


during which it could postpone the operation of proposed 


schedules. 115 1.C.C. at 617. 

12. Nor does United States v. Southwestern Cable 
Co., 88 S. Ct. 1994 (1968), upon which heavy reliance is 
placed by AIA, provide support for AIA's position. The 
Court was dealing in that case with the regulation of an 
industry (CATV) for which a regulatory system was not spelled 
out in the Communications Act - an industry not even contem- 
plated at the time the Act was passed. In the absence of 
express provisions for the regulation of CATV, the Court 
found in Sections 4(i) and 303(r) authority to regulate and 
to issue the orders under attack. In finding FCC authority 
to issue the orders complained of in that case, the Court 
expressly concluded that Sections 312(b) and (c) - which 
authorize cease and desist orders under specified circum- 
stances - were inapplicable to the situation there presented. 
It is significant that the Commission did not rely on Sec- 


tions 312(b) and (c) in issuing the orders involved in the 
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Sou tern Ca case. Midwest Television, Inc., 4 F.C.C. 
24 612. The instant case presents an entirely different 
situation. Regulation of the common carrier communications 
industry dates back many years prior to the enactment of the 
Communications Act. That Act spells out a well-defined 
system of regulation, including in Section 204 a specific 
put limited power to suspend carrier-filed rates pending 
hearing. It is unquestioned that Section 204 is applicable 
in the situation in which the Commission has acted and the 
Commission has expressly relied on Section 204 in suspending 
these rates "to the full extent" of its statutory authority. 
There is nothing in the Southwestern Cable Co. case to give 
the Commission under Sections 4(i) and 303(r) authority ex- 
pressly withheld in other provisions of the statute. What- 
ever general power may have been granted by these sections, 
they cannot be construed to override the specific limita- 
tions of the suspension power provided in Section 204. */ 

13. The Commission's interpretation of its statu- 
tory authority to postpone the effectiveness of proposed in- 
ereased rates is correct and is fully supported by the fore- 
going analysis of the Communications Act. The action sought 


by AIA's Petition would be contrary to the express and clear 


*7 In fact, the actions permitted by Sections 4(i) and 303(r) 
must be "not inconsistent with this Act" and "not incon- 
sistent with law," respectively. 
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language of the Communications Act, to the regulatory scheme 
spelled out in the Act, and to the legislative history and 
established interpretation of the Act. 


14. One further point in AIA's Petition calls for 


comment. In support of its position that, assuming the 


Commission has the requisite authority, it should grant 


the deferment requested AIA states: 
"Further, the circumstances preceding ATETT s 

currently scheduled Telpak increases are such as 

to cause considerable doubt as to their lawfulness 

or to AT&T's entitlement to equitable considera- 

tion." (Petition, para. 1 
The "circumstances" adverted to appear to be the difference 
in level and structure of TELPAK rates between the schedules 
filed to become effective April 1, 1968 (Transmittal No. 
10001) and those filed to become effective June 1, 1968 
(Transmittal No. 10069). AT&T has clearly pointed out that 
the lower June 1, 1968 level of rates represents an inter- 
mediate step in the process of ultimately effectuating the 
rates embodied in the schedules originally filed to become 
effective April 1, 1968, which rates it deemed to be appro- 
priate (Application No. 643, dated March 13, 1968). Appli- 
cation No. 643 also shows that the filing of the lower 
June 1 rates was in recognition of the substantial impact 
of the April 1 rates upon customers. In these circumstances 


ATA cannot properly argue that the filing of these lower 


rates somehow reflects on their lawfulness. The filing of 
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these lower rates provides no basis for an inference that 


they are unlawful. 
WHEREFORE, the AIA Petition for Interim Relief 


should be denied. 
Respectfully submitted, 
BELL SYSTEM RESPONDENTS 


By, 
Hatol J. Cohen 


By. Mr Ltn Cae Li ar 
Marfan Jean Dabn 


By. 
Alfre < Green 


195 Broadway 
New York, New York 10007 


Their Attorneys 


August 20, 1968 
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Before the “3 
FEDERAL COMMUNICATIONS COMMISSIO:; 
Washington, D.C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELUGRAPH COMPANY, #4 
TONG LINES DEPARTMENT DOCKET WO. 18128 


Revisions of Tariff F.C.C. No. 260, Private 
Line Services, Series 5000 (TELPAK) 


ORDER 
Adopted August 28, 1968 Released September 3, 1968 


By the Commission: Commissioner Wadsworth absent; Commissioner 
Johnson concurring in the result. — 


1. The Commission has before it: 


(a) The "Petition to Reset Order Adopted April 10, 1968 
and to Reschedule Increases in TELPAK Rates," filed May 10, 
1968, on behalf of Bethlehem Steel Corporation, et al.;2 


(bo) The "Petition of Penn Central Company for Reconsidera- 
tion and Suspension or Modification of the Commission's Order 
(F.C .C. 68-388) Released April 12, 1968, and for Other Relief," 
filed May 13, 1968, by Penn Central Company; 


(c) An "Opposition" to the Petitions of Bethlehem Steel 
Corporation, et al., and Penn Central Company, filed on May al, 
1968, by The Western Union Telegraph Company; » 


(a) An “Opposition” to the above-indicated Petitions, filed 
May 23, 1968, by American Telephone and Telegraph Company; 


(e) A “Reply to Oppositions of American Telephone and Tele- 
graph and Western Union Telegraph Company," filed June 4, 1968 
_ by Bethlehem Steel Corporation, et al.; + > 


(f£) The "Petition for Reconsideration of Memorandum Opinion 
and Order (FCC 68-711)," filed August 5, 1968 on behalf of 


1 /BethLehen Steel Corporation, Ford Motor Company, Monsanto Company, Northrop 
Corporation, Olin Mathieson Chemical Corporation, Republic Steel Corporation, 
Union Carbide Corporation, United States Steel Corporation and Westinghouse 
Electric Company. ; ts * 


Bethelehem Steel Corporation, et al.;2/ 


(g) The "Petition for Interim Relief," filed 
August 6, 1968, on behalf of Aerospace Industries 
Association of America, Inc. 

¢ 

(h) A “Statement in Support of Petition for 
Interim Relief," filed August 13, 1968, on behalf 
of Bethlehem Steel Corporation, et al.;2/ 


(i) A "Statement in Support of Petitions," 
filed August 13, 1968, on behalf of the American 
Trucking Associations, Inc.; 


(j) ‘4n "Opposition to Petitions for Reconsidera- 
tion of Memorandum Opinion and Order (F.C.C. 68-711)," 
filed August 19, 1968, by The Western Union Telegraph 
Company; 


(k) An “Opposition to Petition for Reconsidera- 
tion," filed August 20, 1968, by American Telephone 
and Telegraph Company; 


(1) An "Opposition" to the "Petition for Interin 
Relief," filed August 21, 1968, by American Telephone 
and Telegraph Company; and 


(m) A "Reply of Aerospace Industries Association 
of America, Inc. to Oppositions to Petition for Interim 
Relief,'' filed August 23, 1968, on behalf of Aerospace 
Industries Association of America, Inc. 


2. In their Petition of May 10, 1968, Petitioners Bethele- 
hem Steel Corporation, et al., each being a large user of TELPAK services, 
request that the Commission order that the effective date of the TELPAK 
tariff revisions be rescheduled, subject to the outcome of the present 
investigation (instituted by Commission Order adopted April 10, 1968 - 
F.C.C. 68-388) and that any rate increases that may be ordered as a re- 
sult of this proceeding be scheduled to become effective in three annual 
increments. 


< 


I. DuPont de Nemours & Company, Inc., joins Bethlehem Steel Corporation, 
in this Petition and Statement. 


3. 


3. In its Petition, Penn Central Company, a TELPAK user, 
requests that the Commission vacate its Order of suspension and investi- 
gation herein, reject the revised TELPAK tariff revisions: or postpone 
indefinitely the effective date of such revised tariff schedules, pending 
a determination of Phase 1-B of Docket No. 16258 and tle conclusion of 
Docket No. 17457 (TELPAK Sharing). 


4. In opposing the Petition of May 10, 1968, filed by Bethle- 
hem Steel Corporation, et al. and the Petition of Penn Central Company, 
The Western Union Telegraph Company argues that the Commission is without 
statutory authority to suspend the proposed rate revisions beyond the sus~ 
pension period expiring September 1, 1968, which was ordered by the Com- 
mission in its Order released April 12, 1968; it is further argued that 
a common carrier has a basic right to change its rates subject to provi- 
sions of the Communications Act of 1934. 


5. In its Opposition to the Petition filed by Bethelehem Steel 
Corporation, et al., on May 10, 1968, and the Petition of Penn Central 
Company,.American Telephone and Telegraph Company also contends that 
the Commission does not have the statutory power to comply with Petitioners‘ 
request. : 


6. In replying to the Oppositions filed by American Telephone 


and Telegraph Company and The Western Union Telegraph Company, Petitioners 
Bethlehem Steel Corporation, et al., contend that the scope of their re- 
quest is limited to the rescheduling of the rate increases over a period 

of three years instead of the entire increase becoming effective at once; 

it is thus argued that the Commission is not without the necessary statutory 
authority. 


7. In their Petition for Reconsideration, filed August 5, 1968, 
Bethlehem Steel Corporation, et al., indicate that their original Peti- 
tion, filed May 10, 1968, was not accorded any consideration in the 
Memorandum Opinion and Order adopted July 11, 1968, and released July 16, 
1968, in which the Commission instituted an investigation and hearing 
into the lawfulness of charges by American Telephone and Telegraph Com- 
pany for private line services in general. However, as the Commission 
js herein presently considering Petitioners’ May 10, 1968, Petition and 
had contemplated such separate treatment at the time of its July 16, 1968, 
Memorandum Opinion and Order, full consideration is being accorded to the 
Petition for Reconsideration. 
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8. Aerospace Industries Assdciation of America, Inc., in 
its Petition, seeks an "Order for Interim Relief" staying the in- 
creases in charges for private line services by American Telephone 
and Telegraph Company and The Western Union Telegraph Company until 
the Commission has held a hearing and issues a final decision on the 
questions raised by such increases. x 


9. The Commission has considered the points raised in the 
above-referenced pleadings and in light of the Commission's Order, re- 
leased April 21, 1968, and the applicable statutory provisions, is of 
the view that the Petitions herein must be denied. : 


10. While the Commission gave careful consideration to the 

position of Petitioners as large volume users of TELPAX services in its 
Order of investigation in this proceeding, we are without statutory 
authority to grant the relief requested. Section 204 of the Act clearly 
provides in pertinent part that: 

y "Whenever there is filed with / the_/ Commission any 
new charge . . . The Commission may . . . enter upon 
a hearing concerning the lawfulness thereof; and pending 
such hearing and the decision thereon the Commission . « « 
may suspend the operation of such charge . . . but not 
for a longer period than three months beyond the time 


when it would otherwise go into effect . . -'' (emphasis 
added.) 


The Commission did suspend the operation of such charges from June 1, 1968, 
to September 1, 1968 - the full three month period allowed by Section 204. 
In the Order released April 12, 1968 (FCC 68-388), we noted that". . . 
users have been on notice since 1961 that TELPAK rates presented substantial 
questions of lawfulness . . . and that significant increases in these rates 
could result." 3 


11. Furthermore, the Commission cannot reschedule the effec- 
tiveness of the September 1, 1968, increase in rates prior to completion 
of the hearing process, even if the Commission determines in due course 
that the increase itself is unlawful. Under Section 205 of the Act the 
Commission is authorized to prescribe "just and reasonable charges" but 
only ". . . after full opportunity for hearing . . . the Commission shall 
be of opinion that any charge is or will be in violation of any of the 
provisions of this Act. . .." Thus, it is clear that we would contravene 
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the express statutory language of Section 205 if we were to attempt 
to modify as requested the schedule of charges timely filed by the 
carrier pursuant to Section 203 of the Act. 3/ 


12. Petitioners cite the decision of the U. S. Supreme 
Court in U. S. v. Southwestern Cable Co., U. S. * |, 88S. Ct. 1994 
(1968) as authority for the Commission's power to grant the relief re- 
quested under the general powers contained in Sections 4(i) and 303(r) 
of the Act, and quote extensively from the brief on behalf of the U. S. 
and F.C.C. in that case. Suffice it to say that the specific and limited 
authority set forth in the Act with respect to tariff filings delimicts 
the Commission's power in this respect as opposed to the more general 
powers which were controlling in the Southwestern Cable case. 


13. Aerospace Industries appears to be under the misappre- 
hension that our deferral of proceedings in this docket amounts to a 
deferral of hearings on the proposed increases in TELPAK rates. As we 
have stated on numerous occasions, the overall level of TELPAK rates, 
including the increased rates effective September 1, 1968, is directly 
at issue in Docket No. 16258 and may be affected by our action in Docket 
No. 17457, both of which we have ordered expedited. At issue in Docket 
No. 18128 are the internal rate structure components of which we do not 
understand Aerospace Industries to complain. 


Accordingly, IT IS ORDERED, That the above-referenced Petitions 
of Bethlehem Steel Corporation, et al., Penn Central Company and Aerospace 
Industries Association of America, Inc., ARE HEREBY DENIED. 


FEDERAL ee Sos 


Ben F. a 2g 


Secretary 


Neen EN aEEnI IS RAEEEEEEEEEE 


_ 3/ Certain of the petitioners have suggested that the Commission request 

‘tthe carriers to voluntarily postpone the effective date of the scheduled 
increases. After noting that we were suspending the schedules to the full 
extent of our statutory authority, on our order of April 12, 1968, supra, 

we stated: "This means that the schedules will become effective September 1, 
1968."' Nothing has occurred in the meantime to cause us to retreat from 
that statement. 


1919 M Street, NW. 
Wasnington, 5.0. 20554 
Publi Notice 


June 5, 1969 - G 


The American Telephone and Telegraph Company has been informed by 
Federal Comaunizations Commission that, in line with its policy of 
nuing surveillance, it has been reviewing the continuing growth in 
evel of AT&T interstate revenue and earnings and the need, if any, 
The Commission said it would hold discussions on 


i 

the 1 
or rate adjustments. 

hese matters beginning on July 7. 


one 


Over for letter to AT&T. 


911 
FEDERAL COMMUNICATIONS COMMISSION* 
WASEINGLON D.c. 20554 ° FCC 69-638 


June 5, 1969 


IN REPLY REFER TO: 


9100 


American Telephone and Telegraph Company 
195 Broadway 
New York, N. Y. 10007 


Attention: Mr. 0. E. Emerson 
Vice President 


Gentlemen: 


In keeping with Its policy of continuing surveillance, the Commission has 
bean reviewing the continuing growth in the level of your interstate 
revenues and earnings, changes in the nation's economy during recent 
years, and the need, if any, for rate adjustments that may be required In 
the public interest. We have also taken note of your letter of, May 28 
concerning this matter. 


Accordingly, we shall hold discussions, commencing on July 7, 1969, con- 
cerning these matters. We expect your company +o present its definitive 
views, with appropriate documentation and supporting data, as to the 
ettects of current conditions on your interstate earnings requirements, 
together with your projection of interstate operating results for the 
calendar year 1969. In this connection, your presentation is to be made 
with due regard for the factors and considerations which provided the 
framework for our decision in the first phase of Docket No. 16258. After 
we have heard your presentation, we shall schedule such further sessions 
as will be necessary to provide an adequate basis for an informed 
resolution of the matters involved. As in the past, a reporter's record 
of the proceedings will be made and will be available for public inspec- 
tion. 


+ will conserve time and effort of all concerned if, one week In advance 
ot the initial session, you furnish a written summary of your proposed 
oresentation eng the exhibit materials upon which you intend to rely, as 
well as a statement identifying the persons who wiil participate in 
making your presentation. ° 


- This letter was adopted by the Commission on June 5, 1969, Commissioner 
Johnson concurring In the result. Ba 


BY DIRECTION OF TEE COMMISSION 


* Not part of record certified by Commission. 


Rose! H. Hyde 
Chairman 


éral Comsanisations Commission 


PR Chop oe PM 
wi OUSEL, Iver. 


washington, D.C. 20554 
Publie Notice 


June 27, 1969 - G 


DISCUSSION OF AT&T RATES, REVENUES AND 
EARNINGS TO BEGIN JULY 10* 


The American Telephone and Telegraph Co. (AT&T) has been notified by 
the Federal Communications Commission that discussions on interstate rates 
and revenue requirements will begin on July 10 at 9 AM. The sessions had 
Originally been scheduled to start on July 7. Ina letter to AT&T, FCC 
Chairman Rosel H. Hyde said the new schedule was necessary because of 
developments that have occurred since June 5, when AT&T was first notified of 


the meetings. 


In its original letter, the Commission said that in keeping with its 
policy of continuing surveillance, it had been reviewing the continuing 
growth in the level of AT&T interstate revenue and earnings and the need, if 
any, for rate adjustments. AT&T was asked to present its "definitive views, 
with appropriate documentation and supporting data, as to the effects of 
current conditions on...interstate earning requirements, together with... 
(a)...projection of interstate operating results for the calendar year 1969." 
The Commission said a reporter's record of the proceeding will be made 
available for public inspection. 


AT&T was requested to submit a written summary of its presentation at 
least one week in advance of the July 10 meeting. 


* Not part of record certified by Commission. 


Federal Communications Commission 
1919 3 Strest, wal. 

Weshingtan, D.C. 20594 

Pudtic Notice 


July 11, 1969 - G 
DISCUSSION OF AT&T RATES, REVENUES AND 
EARNINGS POSTPONED UNTIL SEPTEMBER 8" 


In response to a request from the American Telephone and Telegraph 
Co., the Federal Communications Commission has postponed from July 10 to 
September 8 discussions on AT&T interstate rates and revenue requirements. 
AT&T asked for the extension to permit it to complete its presentation. 


In a letter to AT&T vice president, D. E. Emerson, FCC Chairman Rosel 
H. Hyde said that the Commission was agreeing to the postponement in view of 
the problems outlined by ATST in a July 1 letter. He said that official 
commitments of both Commissioners and staff, however, would not permit 
rescheduling the discussions before September. 


AT&T was asked to submit its complete presentation by August 8 to 


permit review by the Commission and staff in order to expedite "consideration 
and resolution" of the issues. The Chairman said that the week of September 8, 
with the exception of the Wednesday meeting day, was being set aside for the 
discussions. ; 


* Not part of record certified by Commission. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION FCC 69-842 
Washington, D.C. 20554 34828 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


DOCKET NO. 16258 
and the Associated Bell System Companies ; 


Charges for Interstate and Foreign Communi- 
cation Service 


In the Matter of 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


Charges, Practices, Classifications, and DOCKET NO. 15011 


Regulations for and in connection with 
Teletypewriter Exchange Service 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


Long Lines Departmen 


Revisions of Tariff F.C.C. No, 260, Private DOCKET NO. 18128 


Line Services Series 5000 (TELPAX) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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MEMORANDUM OPINION AND ORDER 
ee AA NUM OPINLON AND ORDER ; ; 2 
Adopted: July 29, 1965 ; Released: “agust 7, 1929 


By the Commission: Commissioner Johnson dissenting and issuing a state- 
ment; Commissioner H. Rex Lee abstaining from voting. 


1. The Commission has before it for consideration a Statement 
of Rate-Making Principles and Factors in Docket No. 16258, Phase 1-3. This 
Statement embodies a Stipulation of the parties to the proceeding and of 
the Common Carrier Bureau (Staff), reached on May 28, 1969 (Tr. 179-pp. 
22329~22341), as well as certain procedures recommended to the Coumission. 
It is further specified in the Statement that if the Commission should direct 
procedures other than those proposed (except with respect to the tTeopening 
of the record in the TELPAX Sharing Case, Docket No. 17457), then the 
Respondents and other parties would not 5e bound by the stipulations set 
forth therein. The Statement of Rate-Making Principles which is attached 
hereto as Appendix A, was entered into Zoilowing a series of off-the- 
record conferences, open to the parties, as provided by the Order of the 
Telephone Committee released February 18, 1969 (FCC 69M-197). The Telephone 


Committee has reviewed this matter and has forwarded the Statement to 
the Commission with a recommendation that the procedures set forth therein, 
with the exception noted below (see paragraph 13), be approved, 

* ‘ 


2. The issues in this proceeding were specified in our original 
Order of Investigation of October 27, 1965 (2 FCC 2d 871), and a two-phase 
procedure was provided by the Order released December 23, 1965 (2 FCC 2d 
142). We have previously dealt with certain of the Phase 1 issues, such 
as rate of return, certain rate base items, and jurisdictional separations 
procedures. (Memorandum Opinions and Orders, July 5, 1967, 9 FCC 2d 30; 
September 13, 1967, 9 FCC 2d 960). The issue of the appropriate rate-making 
principles and factors which should govern the relationship among the rate 
levels for each of Respondents' principal services was, however, deferred 
for later consideration. (Memorandum Opinion and Order, December 9, 1956, 
5 FCC 2d 844). This remainder of Phase 1 has been described as Phase 1-B. 


3. Hearings in Phase 1-B began October 9, 1967 and’ required 
approximately 100 days of hearing and 12,000 pages of testimony by February 
14, 1969, when the present series of hearings ended, All direct testimony 
has been offered. Cross-examination has been conducted on all testimony 
except certain fully distributed cost studies (FCC Stafi Exs.'1 through 8, 

37, and 48, and certain explanatory statements relating thereto, FCC Stair 
Exs. 53 through 55). The Bell System Respondents have not yet had opportunity 
to present rebuttal testimony. 


4. Pursuant to the off-the-record conferences previously noted, 
the present statement was reached. It deals with both substance and procedure. 
In effect, the statement sets forth a set of principles and accompanying 
procedures which would be applied and tested in conjunction with the considera- 
tion of specific rate-making issues, such as those now involved in the 
pending Docket 18128, which embraces all private line services, including 
Telpak service. 


5. We have reviewed the statement solely for the purpose of ceter- 
mining whether the implementation of the suggested procedures might facilitate 
the determination of appropriate rate-making principles for the interstate 
services of the Bell System Respondents, and, hence, permit a more definitive 
and timely disposition of the issues involved in Phase 1-B of this Docket. 
Accordingly, we express no opinion on the merits of the various position 
advocated on the record. A review of the salient issues and the general nature 
of the evidence thus far adduced, however, is necessary background to our 
considerations. 


6. A primary predicate of our initial Order of Investigation here- 
in was the results of the fully distributed cost study made by Bell in the : 
Doucstic Telegraph Investigation, Docket 14650, which revealed a wide dis- 
parity in the levels of earnings among the various classes of interstate ser- 
vice, It was then, and still remains, our concern that the basic Message 
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Toll Telephone Service (MTT), for which there is no directly competitive 
service, and which accounts for about 80% of the interstate services, should 
not be burdened by, or required to subsidize, the so-called competitive 
services, It was, and remains, our concern that, whatever methods are 
employed to price NIT and other services, they should @lso accord with soun 
rate-making practice and statutory requirements. Traditionally, interstate 
revenue requirements for the Bell System have been determined on the basis 
of its net historical investment for the totality of interstate services, 
In addition, we also regarded an allocation of net historical investment as 
@ principal, if not controlling, basis upon which to determine revenue re- 
quirements and rate levels for a particular class of service, with relative 
use being the significant measure of such allocation. 


7. We have accumulated, in Phase 1-B, a massive record in which 
the economics of pricing has been explored in detail. In this regard, the 
record has been benefitted by testimony from a number of eminent eccnosists, 
including Drs. James C. Bonbright, William J. Baumol, J. Rhoads Foster, 

Paul Davidson, Williem Vickrey, R. B. Johnson, John W. Coughlan, Harold Wein 
and William H. Melody. Bell's basic presentation consisted of an attack 

on fully distributed costs (FDC) for rate-making purposes, and an advocacy 
of full additional costs, which were, according to Bell, developed in 
accordance with the long-run incremental cost (LRIC) principles of theoreti- 
cal economics. A variety of views have been expressed as to whether or not 
& burden on NTT Service has occurred, or would occur, on the basis of the 
principles advocated by Bell. The practical difficulties of accurately 
measuring incremental costs in a system as complex as the telephone industry 
have been recognized even by advocates of incremental costs as a floor for 
pricing. Criticisms, likewise, have been directed to the use of fully dis- 
tributed costs for pricing purposes. Moreover, some witnesses have advocated 
that public interest considerations could justify rate levels lower than 
might be supported by cost considerations alone, and one of the principles 
set forth in the stipulation (Par. 12), provides for such a contingency. 


8. The specific statement of principles now proposed, in our judg- 
ment, properly recognizes the relevance of both fully distributed and incre- 
mental costs in considering appropriate rate levels of specific classes of 
service. 1/ We make this observation without reaching any conclusion, at 
this time, as to the weight, if any, that should be accorded to either or 
both of these factors in fixing rates for a specific service. We note, in 
this connection, that the statement contemplates the submission of both 
fully distributed and incremental cost studies, based on methocologies 
to be developed. It is the thrust of the statement that efiective testing 
of the compiex economic theories of costing and pricing which have been 


=P Tn sere d 

l/ We note, of course, that each party to the agreement has reserved the 
right to assert the relevance of FDC, LRIC, or any other methog of cost 
determination. 
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adveneced in this record, and the reconciliation of opposing, or at least 
partially conflicting, views of expert witnesses, can best be acccanlished 
by relating the principles, cdvecated to specific rate proposals, Bell hes 
agreed that implementing studies celled for by the statement, and any re~ 
lated rate adjustments based thereon, can be filed by October 1, 1969 

(Tr. 22342). Moreover, Respondents indicate that, if the plan is adepted, 
they will waive their right to present rebuttel testimony in Phase 1-3. 
Cross-examinstion on the fully distributed cost studies would likewise be 
unnecessary in this procecding. We note that paragraph 11 of the Statement 
provides for LRIC aad FDC studies at reguiar pre-cctermined intervals. We 
expect that such studics will be at least on an annual besis and that initicl- 
ly they will cover the totality of interstate serviccs, 


9. The record developed in Docket 16258 provides an examination of 
pricing principles which we believe is of unprecedented scope in regulatory 
proceedings. It affords a sound basis upon which to determine theoretical 
rateemaking principles which can then be tested and applied in the context of 
rate-m2king proceedings dealing with Respondents' rate structure and the 
prices to be charged for their specific services. It is readily apparent 
thet the techniques or methocology for developing the data needed to test end 
apply long-run incremental cost principles require formulation. Implemente- 
tion of the Stipulation and development of such needed data will substantially 
benefit from the extensive testimony and cross-examinatien which occurred in 
Leeket 16258, and will permit us to proceed to the testing of specifie rate- 
meking principies in the light of the issues in the Telpak-Private Line case . 
(Docket 18128), the new Progra: Transmission rates, and such additicnal issues 
thet may arise. Thus, if we follow the procedures recommended, the full bene} 
fits of the record so far developed will not be lost or mininized. Moreover, 
we believe that the procedures will enable us to reach these rate issues with 
greater dispatch and effectiveness than if further extended hearings were held 
in Docket 16253, Accordingly, it is our judgment that the proposed procedures 
will provide a better and more timely methed of reaching a final conclusica 
on these important matters and will best condice to the proper exercise of cu’ 
statutory authority and promote the ends of justice. We, therefore, note the 
Stipulation (without necessarily approving it) and epprove the procedures, 
except as stated in Par. 13 below, 


10. In taking this action, we will incorporete the record of Phase 1-B 

{Vols. 77-179 of the Transcript and related exhibits, including Staff Exs. 1 
through 8 end 37) into Docket 16128, in order that we mey then have the fcil 
benefit of the extensive and informative record clready developed and to pre- 
vent eny duplicetion or repetition thereof in the consideration of the specizic 
rate issue involved in that Docket, In the course of the hearing in Docket 
18128, it is expected that appropriate disposition will be meade of any related 

atters still pending in Decket 15253, such as the receipt into evidence orf 
ceztein exhibits (FCC Stcff Exs. 43, 53 threugh 55) cond corrections to Networks 
Exs. 6 and 6A (Tr. 21175), There would also be incorporeted with Docket 13128, 
the record of Decket 14251, the Telp2k case which was previously incorzozsted 
herein. : 
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11. Other matters presently pending in Phase 1-B, such as the 
TWX proceeding, Docket 15011, which was consolidated herein (Order of July 
22, 1966, FCC 66-675); issues relating to the restructuring of interexchange 
channel rates in connection with the elimination of Tejpak A and B; and 
increases in charges for private line teletypewriter station equipment which 
went into effect August 1, 1968, are awaiting the outcome of Phase 1-B (Order 
August 1, 1967, FCC 67-895), but in view of our action herein, will be 
separately treated. Accordingly, in view of the events which have transpired 
since the consolidation, we shall treat the TWX issue by separating Docket 
15011 and disposing of it on the record in that docket. The teletypewriter 
station equipment rates and related issues are already included in Docket 
18128 (Order of July 16, 1968, FCC 68-711), and, since any remaining ques- 
tions as to those rates may be resolved in the latter proceeding, there is 
no need for any further action in Docket 16258 with respect to such rates. 


12. When we brought the private line services within the scope of 
Docket 18128 by our July 16, 1968 Order, we excluded the program and video 
transmission services (Series 6000 and 7000 services). New rates for such 
services are to be filed on September 1, 1969, to be effective October 1, 
1969, partly as a result of the proceeding in the Sports Network case, Docket 
16043, The same rate-making principles that will be further considered in 


rates. When those new rates are filed in tariffs, we will make appropriate 
provision for their consideration in the light of the same rate-naking prin- 
ciples. 


13. Paragraph 5(D) of the related procedures proposed in the state- 
ment is a recommendation, joined in by all the parties (but not by the Staff 
of the Common Carrier Bureau), that the record in the Telpak Sharing Case, 
Docket 17457, be reopened and consolidated with Docket 18128. For the reasons 
set forth in our recent denial of petitions seeking this same result (Memoran- 
dum Opinion and Order, adopted June 11, 1969, FCC 69-646), we do not adopt 
this recommendation. 


In view of the foregoing, it is ordered that: 


1. Further proceedings in Docket 16258 will be 
subject to further order. 


2. The record of Phase 1-B of Docket 16258, con- 
sisting of Volumes 77 through 179 of the Transcript, 
and related exhibits, including Staff Exs., 1 through 
8, and 37, together with the entire record of Docket 
14251, is incorporated by reference into Docket 18128, 
Any required rulings with respect to such exhibits, 
as noted in Paragraph 10 above, shall be made in 
Docket 18128. 


3. Docket 15011, the Teletypewriter Exchange Service 
case, previously consolidated herewith by our Order 

of July 22, 1966, is hereby separated from Docket 16258 
for final disposition on the record of that Docket, 
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Telephone Ratemaking Princinics 


[In the matter of American Telephone and 
Telegraph . . . Dkt. No. 16258 Phase 1B] 


Dissenting Opinion of Commissioner Nicholas Johnson 


Four years ago the Federal Communications Commission 


began a complete investigation into the interstate and foreign 


communications services provided by the Bell System. Today 


the Commission terminates without decision an important 

phase of that proceeding. The issues and questions rencain-end 
are to be taken up in further proceedings. In order to pee 
the present procecding the Commission "notes" an "agreement" 
worked out by the contending parties--an agreement consrase by 


Bell, Western Union, several user groups and the Commission's 
Common Carrier Bureau staff in off-the-record, closed-door 
conferences. After "noting" the "agreement" the Commission 
terminates this phase of its investigation eaencerie decision or 
comment on the merits. The matters under review are to be consolidated 
into new proceedings which will examine specific rate te eise The 
general public must now wait indefinitely longer for the proper 
resolution of the issues now directly before the Commission. 

I dissent to the Commission's action for three basic reasons. 

First, determination of the appropriate ratemaking principles 


for the nation's telephone System is a matter of crucial importance 


ari 


calling for all the expertise and devotion of this Commission. 


The public interest is not served by now refusing to confront 


and resolve the difficult issues raised in this four-year-old 
rocecding. 

Secondly, "expedition, '' the professed rationale of this 
decision, is an oft-professed but seldom achieved illusory goal 
of this agency. Unless the Commission intends to retire from the 
field of contention altogether, allowing Bell to price in any manner 
the company finds in its interest, these issues and their attendant 
differences will have to be resolved. The "agreement" limits none 
of these differences, nor docs it limit any of the positions the parties 
may assert in future proceedings. 

Third, the difficulties with the "agreement" illustrate that in 
fact there is no agreement." Rather there is: 

--a summary of the contending positions 

--acknowledgment that any, all, ox none of the 

viewpoints may or may not be relevant to any 


particular ratemaking process 


--pious statements about firm deadlines and promised 
studies 


--lack of any agreed upon common ground and 


--clear promises of renewed battle wherever the Commission 
again raises the issue of ratemaking principles. 


History and Importance of the Investigation 

In order to gain an understanding of what is at eee here 
it is necessary to review in part the events leading to the present 
Commission considreration. The majority notes: 


A primary predicate of our initial Order of 
Investigation herein was the results of the fully | 
distributed cost study made by Bell in the 
Domestic Telegraph Investigation, Docket 
14650, which revealed a wide disparity in 

the levels of earnings among the various classes 
of interstate service. Majority opinion, para 6. 


The principal reason for undertaking a formal investigation of the 


entire Bell system interstate and foreign services was the question 


of reasonable rate structure. As the Commission noted in the opening 
paragraph of its investigation order in 1965: 


These levels of earnings, as well as the wide 
variations in such levels for the different classes 
of service, indicate the desirability of a thorough 
exmineation by the Commission of the interstate | 
rate structure of the Bell System to determine 

the lawfulness of the rate levels and rate relation- 
ships within that structure. The imvortance of — 
such a determination is underscored bv the fact. 
that certain of the services involved are furnished 
by the Bell System in direct comvetizion wit 
services offered by other carriers, 
American Telephone & Telegraph Co., 2 F.C. C. 2d 
871-72 (1965) (emphasis supplied). 


The Commission's specification order in this Investigation noted: 
—} 


In Phase 1, we shall consider the substantial 
questions raised by the seven-way cost study, 
which we found to warrant "a tho rough examination 
by the Commission of the interstate rate structure 
of the Beli System to determine the lawfulness of 
the rate levels and rate relationships within that 
structure. " (footnote omitted). These questions 
are of fundamental importance, clearly cail for the 
sharp focus referred to in the above para graph, 
and should be resolved 2s promotly as possible. 
American Telephone & Telegraph Co., 2 F.C.C. 2a 
42-43 (1965) (emphasis supplied). 


Thus, initially, the question of unlawful price discrimination and 
possible cross subsidization of services by ATT was to have been 
resolved first in the proceeding. The importance of the rate structure 
question was emphasized again in the denial of reconsideration when 
Bell opposed the whole idea of a formal investigation. American 


Telephone and Telegraph Co. ,» 2F.C,C, 24173, 174-75 (1965). 


Now, after four years, the resolution is to be deferred again, 


It may be useful to describe precisely the environment of 
pricing under consideration. In 1968 the Bell interstate 
operations generated $4.3 dillion in revenucs and $785 million in net 
income. Between 80 and 85 percent of these interstate 
revenues were generated by the message toll telephone service (MTT). 
MTT is regular long-distance telephone service available and used by 
most consumers. Bell has a monopoly of this service-- consumers 


have no cther choice. But between 15 and 20 percent of Bell's 


a= 


interstate operation is in so-called private line type or teletypewriter 
exchange services~--the provision of communications pearices to 
specialized users. These services go under a variety of names-- 
private line, Telpak, program transmission, and TWX. The 
characteristic of each is that the user usually has a choice of more 


than one supplier and Bell faces at least potential if not actual 


competition. Thus, for example, a large business user, subject 


_ to license,could build his own communications system--or have one 
custom-made by a non-Bell carrier rather than buy from Bell. 

A potential user of Bell's TWX service could go to Wissen Union's 
Telex service instead. And a television network or a group of 
stations might contract with a non-5Bell carrier under license for 
the provision of network program transmission sass rather than 
pay Bell rates. 

By the same token in other situations Bell might also find 
itself under heavy pressure ‘to provide private line sine to an 
important customer for reasons other than potential Rompenitonee 
perhaps to the Defense Department or NASA--at redueed rates. Or 
Bell might find a potential market which could be entered only with 
service at very low axes which were below costs. , 

Bell could find it in its best interest for many reasons to 


subsidize the rates sor these services--to meet competition, to 


enter new markets, or to satisfy powerful customers. To do so would 
keep these rates, low, with Bell making up the "losses" at the expense 
of that customer who must buy telephone service from Bell--the 
MTT user. 

If it were to follow such a course, Bell could keep out 
potential competitors, satisfy large users who would not have to 
pay the full cost of their use of communications service, and enter 
new markets with the attendant increase in rate base and absolute 
level of regulation-constrained profits. 

At least these are some of the concerns which gave rise to 
this proceeding. And these concerns have been embodied in more than 


the common-sense description put forward here, and in the Commission's 


earlier statements. In one of the most famous articles on utility 


regulation, Harvey Averch and Leland Johnson laid out a rigorous 
exposition of the economic incentives of a firm under regulation. One 
incentive they describe is for the firm "'to expand into other regulated 
markets, even if it operates at a (long run) loss in these markets; 
therefore, it may drive out other firms, or discourage their entry 
into these other markets, even though the competing firms may be 
lower cost producers." See H. Wein, "Fair Rate of Return and 


Incentives--Some General Considerations, " in Trebing (ed. ) 


Performance Under Regulation 39, 42 (1968); and H. jeje and 

L. Johnson, "Behavior of the Firm Under Regulatory Constraint, uu 
52 Am. Econ. Rev. 1052 (1962). Averch and Johnson ee the 
communications industry as their example, focusing on the Private 
Line cases. [AT&T and Western Union Private Line Cases, 34 
F.C. C. 217 (1963)] Among the conditions necessary for this type of 
behavior on the part of the regulated firm are the desire % pursue 
a level of profits and an actual rate of return greater than the firm's 
cost of capital. Recognizing the difficulty of satisfying theoretical 
conditions in the real world the following data is nevertheless of 
interest. Between 1959 and 1966 Bell never earned less than 7.5% 
and at times as much as 8.25%. In 1967 the Commission 
determined that Bell's cost of capital was between 7.0% end 7.5%. 
In 1968 Bell earned 7.6%. It is earning well in excess of 8.3% now. 
Thus, the Averch-Johnson conditions stand in strong probability of 
being fulfilled. 


The importance the Commission once attached to the need 


for defining ratemaking principles in this area is clear. When undue 


‘discrimination takes place it is the user with no alternative who 
pays the subsidy--in the case of telephone service it would be the 
MTT (regular long-distance) user. What is also clear is that the 


Commission has repeatedly found Bell to have engaged in unlawsul 


discriminatory practices in providing specialized services. The 


story begins as carly as the so-called Privete Line cases and the 


Above 890 Mc/s decision (which allowed private microwave competition). 


Allocation of Microwave Frequencies Above 890 Mc.,27 F.C. C. 
359 (1959). 


--In the Private Line cases the Commission found 

that the rate structure was unlawful. AT&T and 

Western Union Private Line Cases, 34 F.C. C. 217 (1963). 
The regular long distance(MTT)user bore the cost of 

the discrimination. 


--In the Telpak case the Commission found unlawful 
discrimination and ordered termination of certain 
offerings. Telpak, 37 F.C.C. lll (1964), afftg 38 F.C.C. 
370 (1964). The rates for others were increased later. 
Again the burden was borne by the small MTT user. 


--In the Wide Areca Data Service (WADS) case the 
Commission found the low rates not justified by 
cost savings. 35 F.C.C. 149 (1963). The service 
was terminated by Bell. 


--In its Telegraph Report the Commission found 

that "the data disclosed that, for each period in 

which a cost study was requested by the Commission, 
the Bell System's earnings levels appeared to be 
deficient in areas where direct competition 

existed between Western Union and AT&T." Report 

of the Telephone and Telegraph Cornmiitees of the 
Federal Communications Commission in the Domestic 
Telegraph investigation, Docket No. 14650 (1966) p. 207. 


--In the Sports Network, Inc. case Bell has been 
found to have unlawiully discriminated in its provision 
of broadcast program transmission services in an 
Examiner's Initial Decision reieased January 30, 1968, 
FCC 68D-4 (1968). The Commission has taken no 
action to remedy this particular situation, but has 
deferred consideration despite the fact that there have 


been concerns over the possible discriminatory 
nature of this service and its affect on broadcast 
policy since its inception in 1948. The Barrow | 
Report on networks issued in 1958 noted: 

"There is sufficient question with respect to 

the level of rates and the rate structure to 
warrant an eariy Commission determination of the 
docketed proceeding."' Network Broadcasting 

H. R. 1297 85th Cong. 2d Sess. (1958} p. 546. 
Also sce the Initial Decision in Dki. NM. 16043, 
Paragraphs 8-16 [FCC 68D-4 (1968)]. 


And in a paper presented to the Symposium on Regulatory Pricing 
Policies, Institute of Public Utilities, Michigan State University, 
East Lansing, Michigan (March 25, 1969), Commissioner Cox 

noted: "I might observe that to this day the Commission has still 
been unable to reach a decision as to whether or not these Telpak 


service classifications are compensatory and whether or not the 
y 


are a burden on users of other services. Hopefully we will finally be 


able to reach a decision on this issue in the investigation of A.T.&T. 
OTT ee 


that is now underway. But it must be emphasized that the Telvak 


discrimination has been in existence for over cisht years and remains 
erence fOY Over Clgne years and remains 


unjustified." (mimeo ed., pp. 17-18, emphasis supplied). : In the 
light of this record, extending over 15 years, it seems clear to me 
that Commission action is long overdue if the interests of the general 
consumer are ever to be protected. 

The Commission's dereliction in the past on matters of price 


discrimination, service cross-subsidization, and predatory pricing 


has had very serious implications for the public interest. 


But continued failure would be even more serious. 


The President's Communications Policy Task Force Final 


Report (1968) said the domestic telecornmunication's common carrier 


was "in a state of creative ferment facing a host of new challenges 


and new opportunities.'' Chapter 6, p. 2. It recommended that, 
"Public policy should promote an environment assuring free and 
competitive opportunity... ' Id at 6. The predatory effect of 
Bell's Telpak pricing on the development of non-Bell microwave 
systems has been established by past Commission decisions. But 
the potential private competition from CATV-broadband services, 
domestic satellites, date communication systems serving the 
computer industry, and non-Bell common carriers is great and 
growing. The potential benefits of such competition--innovation, 

new technology, improved service responsiveness --can only be 
evaluated if new entrants are given fair opportunity to prove their 
worth. This cannot occur if Bell is allow to use its present monopoly 
position to frustrate entry, or if the Commission refuses to provide 
the proper environment. In the words of the Presidential Task 
Force, "If non-compensatory pricing is to be guarded against, 

the FCC must establish effective regulatory standards over minimum 


rates." Id. at19. 


. 


The Hope for Expedition 

The majority now hopes to expedite a case that is four years 
old. The majority states: '[W]e belicve that the Re eccaures 
[here adopted] will enable us to reach these rate issues with 
greater dispatch and effectiveness than if further extended hearings 
were held in Docket 16258. '' Majority opinion, para. 9- Presumably 
expedition is always a desireable goal so long as the consideration 
of important substantive issues is not impaired. But for two basic 
reasons the majority will not achieve expedition by adopting this 
“agreement. '' 

First, any specific rate case will necessarily require a 
determination of the appropriate mixture of ratemaking principles 


to be used in assessing the degree, if any, of past "burden" 


on other services, and the likelihood in the future of discriminatory 


burden. The important questions that should have been resolved 
in this proceeding are: 


(1) What indices will the Commission use to 
detect past and prospective cross-subsidization 
of one service by another? 


(2) What analysis and data must Bell provide 
to demonstrate that cross-subsidization and 
predatory pricing will not take place? 


(3) What principles should be followed in pricing 
the ‘basic MTT service? 


The specific rates in question must then be measured against these 
ratemz2king standards. The majority's incorporation of the entire 
record of ratemaking in this proceeding into the next one, Docket 
Number 18128, is more than a procedural or ministerial act. More 
than docket numbers are changed. In fact, it is a recognition that 

all the issues raised in this proceeding must be resolved before 
satisfactory determinations can be made on specific rate questions for 
specific services. The present proceeding has had specific rate 
questions associated with it for the entire time that ratemaking 
principles were considered--these were the residuals of TWX rate 


proceeding (Docket Number 15011) and the Telpak proceeding (now 


Docket Number 18128). Tossing in specific rate matters does not 


help in determining ropri ratemaking principles--the 
nel determ ga opriate ratema} i th 


Commission has had these questions before it all along. In addition, 
the present proceedings have included testimony directed at cost 
analysis of specific rates and services. 

Thus, for fifteen years the Commission has been trying to 
evaluate charges of unlawful price discrimination, service 
cross-subsidization, and predatory pricing; during that time it 
essentially has been flying blind in terms of any overall analysis of 


the questions of price discrimination and the appropriate ratemaking 


ais 


principles; the Telegraph Inquiry at least suggested that an entire 
company's (Western Union) economic viability might be threatened 
by the effects of price discrimination; and a apaeeeiias (this one) 
was begun to deal with the overall question. The Commission 
admits it cannot decide now. 

The second reason that the "expedition" ApaNERO: is 
illusory is that expedition is cleariy compatible with rejection or 
modification of this agreement. There has been talk that without 
this ereemens a decision on raternaking principles is more than a 

nm does not need to 
accede to every procedural delaying tactic thrust upon it. The 
record is already extensive in this case. The eremence have been 
made. Little will be added by further proceedings. And procedural 


fairness can be discharged by specifying precise amounts of time for 


each remaining stage (testimony and cross-examination) of the 


proceeding. It is now the end of July. An equitable time schedule, 
perhaps with some extended sessions, could result in a closed record 
by the middle of September. One month could be ee for submitting 
briefs and reply briefs. The case could be argued in October and 

a decision issued by the middle of December. Thus the parties could 
have the decision on hand to begin the specizic rete ee 


(Docket Number 18128) with the studies and rate adjustments now due 


to be filed by late fall. 


atin 


Even if there were a month slippage, little would be lost. The 
important consideration is that the Cornmission and the parties would 
have some overall guidelines for inspection of specific rates-- 
guidelines that are a sine qua non of effective regulation. Bell 
could be fairly on notice as to what precise information would be 
required for justifying its pricing proposals. 

The Commission is deluding itself if it believes by turning 
to specific rate matters it can avoid difficult decisions or questions 


of proper theoretical principles and cverall policy guidelines. 


And if further formal and informal proceedings lead to continued 


disagreement the Commission may spend twice as long getting to any 


resolution of the issues. itis folly to Uclieve that 'implernenting 
studies called for by the Stefement, and any related rate adjustments 
based thereon, can be filed by October 1, 1969." Beli has had since 
January 1968 to study and revise its program transmission tariff 

and it will not surprise anyone if the Commission finds itself in 
tariff hearings on all adjustracnts anticipated by the "agreement. "' 
Studies by Bell cannot always be relied on to provide the definitive 


answers to questions of unlawful discrimination and proper rate 


structure. 


The 'Agrecment'' is Meaningless 
In a somewhat extended use of understatement, paragraph 3 
of the procedures outlined aiter paragraph i8 of the agreement notes: 


"{T]he agreed retemaking principles and factors herein containcé are, 


of necessity, rather general and non-exclusive, '' (emphasis supplied). 


One wonders what has becn agreed to, except to agree to cisagree. 
The positions of the parties are summarized, and none are barred 
from asserting their present positions on others. (rercement. 2 
paragraphs 6-15 and fn. 8, as well para. lof the procedures 
section.) Statements of evaluation of the positions advanced are 
often tautological--e.g., "It is not intended that any one of the 


principles be given undue weight. 3 .ze0d that the 


regulatory process involves a proper balancing. . . ."' ("Agreement, " 
‘ ‘ 

pare. 3); and again ''The rate level for any single class of service and 

the ultimate rates must meet the statutory requirements that they 

be reasonabie and not unduly discriminatory or preferential" 

("Agreement,’ para. 17). In other instances the principle. 

technique is simply enunciated with the note that it may be useful, 


without any indication as to when itis useful. See "Agreement! 


paragraphs 8, 10, 14, 15, In sum there is no "agreement; it is 
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just that some way had to be found to terminate this proceeding. 1 


lif the Commission were really serious about questions 
of price discrimination it might consider whether there are instances 
where price discrimination would be socially bencficialto the nation. 
It has given limited consideration to this question in its consideration 
of preferential interconnection rates for educational broadcasting. 
The question is also before the Commission in the press wire case 
(Docket Number 15094). Internal indirect subsidies are never viewed 
with much enthusiasm. But it is conceivable that public interest 
considerations might find them justified. (And any pricing scheme by 
@ communications common carrier is filled with instances where 
rates are not strictlycost related, for obvious reasons.) A few 
examples might include lower than ordinarily justifiable rates for the 
poor, for very remote areas (note the REA telephone program), and 
for some educational purposes. 


There has recently been much consideration given to the fact 
that Hawaii and Alaska cannot get regular live television service; 
and that it costs more to call the States of Hawaii or Alaska from the 
nation's capital than it does to place a call to the United Kingdom. 
Obviously one social goal is to have the people in all our states tied 
together by the nation's communications system. For Alaska and 
Hawaii costs are a substantial barrier to this goal. 


One extreme proposal would be to make long distance calls 
(and television) free to these states, in pa.t as 2 remedial measure. 
But the proposal is not so extreme when one considers that under 
the following circumstances a long distance call is free anywhere in 
the country, at least in a direct charge sense. 


--2 long distance information call 


--a long distance station-to-station cail when there 
is no answer 


~-a long distance call (including inward WATS) 
where the number is busv 


--2 long distance person-to-person call when the 
person called is not there, or there is no answer 


--a long distance reverse charges call which 
is not accepted 


There are numerous ways in which the agreement could be 
improved. These would include the following: 


--The Commission should recognize some of the 
basic concerns in communications price discrirni- 
nation: that ratemaking principles for MTT by | 
itscif must be properly and rationally applicd; 

and that Bell's other pricing policies must not be 
predatory in relationship to actual or potential : 
competition. 


--The MTT service should not be viewed as the catchall 
residual where consumers are required to pay off all past 
mistakes of Bell in its supply ventures for it and other 
services; MTT shouwid be priced by itself without 

reference to the need to augment revenues inother services. 


--In evaluating present or proposed new services 
other than MTT, Bell must bear the burden of 
demonstrating prior to the time tariffs go into effect 
that these services will not burden MTT and that 
future losses will be borne by someone other than 
MTT consumers, presumably Bell stockholders. 

In meeting this requirement of insuring that MTT 
consumers are not burdened, Bell should provide 
adequate data and analysis of the type specified in 
paragraphs 7-15 of the agreement." In addition 
the Commissicn should clearly be in a position to make 
its own evaluation of the data and analysis provided. 


(Footnote continued) 


All these uses of commuincation facilities are subsidized, albeit 
by all long distance callers as aclass. In view of these subsidies, 
consideration might be given to making charges to and from Alaska 
or Hawaii no greater than the greatest charge for 2 contiguous 
U.S. call. Thus the charge to and from Washington, D.C. might 
be no higher than the highest charge from Washington to any place 
in the contiguous U.S. This would be discrimination and subsidy 
at least with an identifiable social goal--rather than discrimination 
begun to protect or extend a monopolist's market position. 
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--The Commission should begin cxamination now of 

the MTT tariff to determine whether all beneficial 

price adjustments have been exhausted (e.g., off- 

peak promotional rates v. peak penalty rates), and 

to determine the proper rate levels and structure for 

MTT standing alone. . 

Four years after the beginning of the Commission's heralded 
investigation of Bell's interstate and foreign communications 
service, it is useful to look back and see what has been accomplished. 

--Rate of Return. 

In July 1967 the Commission ruled that Bell's overall 
earnings should be between 7-7.5% and a rate reduction was ordered 
nominally designed to achieve that result. In fact, in 1968 Bell 
earned 7.6%, an overcharge of at least $10 million,and in 1969 
is earning ata rate better than 8.3%. The Commission will not 
even begin reexamination of the present rates under rate of return 
until Septemb<~ 1969. 

- -Separations. 

In July 1967 the Commission ordered the adoption of certain 
sevarations procedures. It reconsidered this determination, ordered 


separate rulemaking and finally in January 1969 adopted procedures 


less wise than otherwise might have been. See Jurisdictional 


Separations of Telephone Companies, 16 F.C.C. 2d 311, 335 (1969). 
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Commissioner Cox in his pricing policy paper of March 1969 
described the need for action in this proceeding: ''We expect the 
thorough and far-reaching investigation into the ratemaking principles 
and factors that will be used by the Commission for evaluating carrier 
pricing proposals will evolve a set of workable, implementable rate- 
making standards. These standards will establish a framework of 
analysis that should facilitate problems of information gathering, 
carrier justifications, and commission examinations in such a manner 


that the regulatory process will be expedited and the quality of com- 


mission decisions will be improved." Now on ratemaking principles 


and price discrimination--questions central to this investigation--the 
Commission decides after four years no decision can be made now. 
These actions call into sharp question the capability of this agency 


to engage in public utility regulation at all. I dissent. 
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LY TCO NEW YORK CITY COMMISSIONER OF CONSUMER AFFALRS 
ON TELEPHONE RATE DiSCUSSLONS 


FCC Chairman Rosei H. Hyde has sence the Licws nS ter to Mrs. Bess 
Myerson Grant, Commissioner of the New York Ci De £ Consumer 
Affairs, in response to a letter from Mr Roe Piaeecaioes between 
the FCC and the American Telephone and Te “gph Company on interstate rates 


and earnings. 


This is in repl £ Septonber } making further 


reference to iscussions between the Commission and the Ancricaa 
Teicphone and graph Cor garding the le ae rales and earnings 
i i before 
consumer 
groups be afforded an oppoxtuniry ¢ [08S tna t eee SEY rep- 
resentatives anc to cail witness in Opposi mr to the company’s 
intentions. 
AS explained in the Commission's pravio ecter t i, the current pro- 
ceedings are See See 4 coatinuation of a regulatory process the 
Commission has effectively used over the years to bring about substantial 
reductions in interstate long distance rate The instant discussions 
Ing conducted in a similar fashion, but with some added 
dt male the SSS even more eifective. Thus, 
york of pri r 
ia 1987 in Docket No. 16258 which, 
was one of the most comprehensive formal investigations 
and Borers ever conducted with respect to AT&T's interstate rates and 
revenue requirements. The current discussions, which are being guided by 
those principles and standards, have as their principal purpose the 
determination of whether developments which have occurred since the 
decision in Docket No. 16258 was reached warrant any different answer to 
the question of what is an appropriate allowable level of interstate earn- 
ings for the Bell System. 


* Not part of record certified by Commission. 


In addition to regular members of the Commission's staff who are examining 
the claims and contentions of the company in detail, we have, experimental- 
ly, assigned two members of the staff to act in the special role of advo- 
cates solely on behalf of the consumer's interest in contrast with the 
other mombers of the staff whose activities in this case have properly been 
concerned not only with legitimate interests of the consumers, but also 
with the reasonable financial requirements of the carrier to do the job 
required of it by law as a public utility. The Commission has also 
retained the services of several outside consultants to give us their 
expert advice and evaluation of the issues and evidence. Finally, and 
contrary to the implications of secerccy of your letter, the entire record 
of this proceeding is being transcribed and such transcriptions are 
available on an overnight basis to interested persons and members of the 
press. 


The Zull Commission has devoted thus. far a total of four full working 
Gays to these discussions and examination and it is anticipated that 
several more full working days will be required before we can take the 
matter under advisement. 


In light of all of the foregoing we are satisfied that the procedures we 
have been following fully serve the interest of the public ‘in fair and 
reasonable rates; and that these procedures, as in the past, can be relied 
upon to assure the effectuation of prompt and appropriate rate adjustments 
as may be warranted in the circumstances. We sec no reason to make any 
further changes in these procedures or to broaden the scope of participa- 
tion therein. Morcover, as you have already been advised, the validity of 
these procedures has been upheld upon judicial review. Finally, if, asa 
result of these discussions, AT&T files any revised schedules providing 
for rate reductions (the company has stated it seeks no rate increases) 
Zor interstate telephone services, these schedules will be subject to 
inspection, comaent or formal objection by any interested entity including 
your office. Any comments or objections will be considered by the 
Commission before the revised schedules are permitted to become effective 
and if substantial questions are raised, the Commission can sat the matter 
zor formal hearing. 


If you have any further questions concerning these matters, the Commission 
or its representatives will be glad to discuss them with you. 


This letter was adopted by the Commission on September 17, 1969. 


Commissioner Johnson dissented. 


BY DIRECTION OF THE COMMISSION 


- FCC - 


September 29, 1969 


FULLY DISTRIBUTED EMBEDDED COST STUDY 
FOR BELL SYSTEM INTERSTATE SERVICES - 


ANNUALIZED AS OF LATE 1967 (REVISED) 


On May 20, 1968, A.T.&T. submitted the results 
of a fully distributed cost study for all of the Bell 
System's interstate services (the "nine-way cost study") 
identified as F.C.C. Staff Exhibit 48 in Docket No. 16258. 
Subsequently, review of this study was undertaken, and the 
revised results are attached to this memorandum. 

As in the initial nine-way cost study, there has 
been a full distribution of total embedded investment, 
expenses, and taxes among the various categories of inter- 
state services as of the latter part of 1967, and the cost 
and revenue data have been placed on an annualized basis. 
The results shown in the initial nine-way study have been 
adjusted for the effect of changes in separations pro- 
cedures, changes in settlement arrangements, and new rate 
filings and proposals, as described below: 

1. The revised study results reflect the effect 
of the changes in the procedures for separating investment, 
expenses and revenues between interstate and intrastate 
operations adopted in Docket No. 17975, effective January 1, 
1969. (The initial nine-way cost study results had been 
based on the separations proposal submitted by the Bell 
System in Docket No. 17975. ) 


== 


2. The revised study results reflect the effect 
of the interstate settlement arrangements with independent 
telephone companies currently in effect. (The initial 
nine-way cost study had been based on interim settlement 
arrangements.) 

3. The revised study results reflect the effect 
on revenues of (a) the rate changes for message toll tele- 
phone which became effective on August 1, 1968, (b) the 
rate changes for the television program transmission service 
to become effective on October 2, 1969, and (c) the rate 
changes for TWX, Telpak, and audio program transmission 
services with an effective date of November 1, 1969. 

4. The revised study results reflect the effect 
of revenue adjustments for illustrative message toll tele- 


phone and WATS rate schedules. 


With respect to the program transmission services, 


it should be noted that this revised study shows allocations 

pased on the audio and video service classifications that 

were in effect in 1967. It does not reflect the revised 
-------- -—-¢tassiftcations of tetevision service {combining audio and 

video service) and audio (radio) service, as established 

in the tariff filings for the program transmission services. 

Data were not available from the 1967 study to allocate the 


amounts of investment, expenses, taxes and revenues included 


in the audio service category between audio in connection 
with television service and audio (radio) service. 

The results of this revised nine-way cost study 
are shown for the four allocation methods used in the initial 
nine-way cost study. The four methods were generally 
described in the memorandum accompanying the initial study, 
dated May 20, 1968, and more detailed descriptions of the 
methods have been submitted to the F.C.C. Staff and other 


interested persons. This revised study, however, does 


include a modification of the four methods with respect to 


the allocation of the depreciation reserve. In ali methods 
used in this study the total interstate depreciation reserve 
has been redistributed to the service categories on the 
basis of an analysis of the age of the various types of 
plant allocated to the various services. 

This revised nine-way cost study also shows resuits 
obtained for two additional allocation methods, which have 
been designed as approaches to the determination of costs 
on a historical cost-responsibility basis. Method 5 is 
similar in concept to Method 3 of the initial nine-way study, 
except that the effect of length-of-haul (mileage band) 
characteristics has been reflected and additional refine- 
ments were made on the basis of supplementary data on Asso- 
ciated Company (as well as Long Lines) plant. Method 6 is 
a refinement of Method 4 of the initial nine-way study. 


In Method 6 the line haul costs of the coaxial ‘and radio 
circuits for the private line, TWX, and program services 
(as such facilities were allocated to the services under 
the Method 4 procedures) have been determined on the basis 
of an analysis of capacity costs of coaxial and radio 
systems. The purpose of Method 6 is to estimate the 
embedded costs of the additional plant that had been con- 
structed to serve the additional facility requirements 
imposed as a result of providing these private: line, 


program transmission and TWX services. 


Attachment A is a summary sheet which presents 


the ratios of net operating earnings to net investment 
under the six allocation methods. Following this summary 
sheet are schedules (Attachments B through G), presenting 
the results separately under Methods 1 through 6 in the 
form of an earnings statement, an investment statement, 
and a summary of expenses, income charges and operating 


taxes. 
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AM, TEL. & TEL. CO. L. L. DEPT. TARIFF F.C.C. NO. 260 
Adm. Rates and Tariffs Tth Revised Page 61 
32 Ave. of the Americas, New York, N.Y. 10013 Cancels 6th Revised Page 81 
Issued: October 1, 1969 Effective: November 1, 1969 
PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 


3.2.5 Series 5000 Channels (Cont'd) 
(A) Types _and Description (Cont'd) 


(2) Terminsting Arrengements (Cont'd) 


{bd} Service Terminals for Use _as Channels of a Lesser Capacity 


Voice: Service terminals suitable for terminating channels having trans- 
mission characteristics and with terminating arrangements similar to those 
furnished under Series 2000 and Series 3000 (Type 3001 only) channels. 
The types of Series 5000 voice service terminals are a8 follows: 


Type 5201 
Type 5202 
Type 5203 
Type 5204 
Tyre 5205 
Type 5206 
Type 5301 


Teletypewriter: Service terminals suitable for terminating channels having 
transmission characteristics and with terminating arrangements similar to 
those for channels furnished under Series 1000 channels. The types of Series 
5000 teletypewriter service terminals are as follows: 


Type 5101 
Type 5102 
Type 5103 
Type 5104 
Type 5105 
Type 5106 


@wo such channels, or any portion thereof, or a combination, not exceeding 
two, of such channels, between the same pair of service points, have the 
equivalent of one voice grade channel. 


AM. TEL. & TEL. cO. L. L. DEPT. TARIFF F.C.C. NO. 260 
Adm. Rates and Tariffs j Luth Revised Page 84 
32 Ave. of the Americas, New York, N.Y. 10013 : Cancels 13th Revised Page 64 
Issued: October 1, 1969 ; Effective: November 1, 1969 


PRIVATE LINE SERVICE 
3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 


3.2.5 Series 5000 Channels (Cont'd) 


(c) Rates 


(1) Base Capacity 
Per Airline Mile 
usOCc Per Month 
Type 5700 1Lxcw $30.00 (I) 
Type 5800 1LKDW 85.00 (I) 


Service Terminals 


A service terminal is required for each service arranged for use by the customer, 
for each connection of such service to a station, or for each connection of such 
service to a Telephone Company office for the purpose of establishing a channel 
dn connection with Foreign Exchange Service. Where a channel switching arrange- 
ment is provided, each station at the switching point requires @ service terminal 
for each of the channels to which it is connected and which can be operated as a 
separate channel. The charges set forth below apply. 


(a) Service Terminals for Use a5 8 Wideband Channel 


(4) For the first station in an exchange or for 4 connection to a Telephone 
Company office on each service in use, except that where service 
terminals of the types specified in (444) following are furnished at 
an exchange in connection with a wideband multiway switching arrangement 
or a wideband select and control arrangement, the charges are 65 set 


forth therein: 


Each city zone is considered an exchange where the rate mileage measure- 
ment as set forth in 3.2.3(C)(1)(b) is applicable. 


Per Service Terminal 


Monthly § Installation 
ysoc Charge Charge 


Type 5702 $425.00 $200.00 
= Supplementary control 
arrangement 65.00 100.00 
Type 5703 425.00 200.00 
Type 5706 425.00 200.00 
Type 5707 (furnished only at 
250 Watt UHF transmitting and 
receiving stations (USOC OX0) 
specified in 4.2.3 following) $60.00 
Type 5708 150.00 
Type 5T51 650.00 
- Supplementary control ’ 
arrangement _ 65.00 
Type 5753 945.00 


AM. TEL. & TEL. CO. Le L. DEPT. TARIFF F.C.C. NO. 260 
Adm. Rates and Tariffs 9th Revised Page 85 
32 Ave. of the jmerices, New York, N.Y. 10013 Cancels Sth Revised Page 85 
Issued: Octoder 1. 1969 Effective: November 1, 1969 


PRIVATE LINE SERVICE 
3. CHANNELS (Cont 4) 


3.2 Classification and Rates (Cont'd) 


Cisssitice 


3.2.5 Series 5000_Channels (cont'd) 
(c) Rates (Cont'd) 


(2) Service Terminals (Cont'd) 


(v) Service Terminals for Use 85 Channels of 8 Lesser Capacity 


(i) Fu the first station in an exchange or for & connection to & Telephone 
Coopany office on each service in use. 


Era city zone is considered an exchange when the rate mileage measure 
mrt as set forth in 3.1.3(C)(21)(>) 18 applicable. 


Pe Service Terminal 
Monthly Installation 
usoc Charge Charge 


$ 35.00 (I) $ 20.00 
35.00 
35.00 
35-00 
35.00 
35.00 
35.00 


35.00 
35.00 
35.00 
35.00 
35.00 
35.00 


Telepho 2graph 
Type SK: 140.00 
Date 


Type 530 EM - 35.00 
Type 540. 255.00 (1) 


opm 
Te) 
AM. TEL. & TEL. CO. L. L. DEPT. 
Adm. Rates and Tariffs 


TARIFF F.C.C. NO. 260 
13th Revised Pese 86 


32 Ave. of the Americes, New York, N.Y. 10013 Cancels 12th Revised Page 86 
Issued: Octoder 1,» 1969 | -Betective: November 1, 1969 


PRIVATE LINE SERVICE 


3. CHANNELS (Cont'd) 
3.2 Classification and Rates (Cont'd) 
3.2.5 series 000 Channels (Cont'd) 
C) Rates (Cont'd 


(2) Service Terminals (Cont'd) 


T) service Terminals for Use as Channels of a Lesser Capacity (Cont'd) 


(44) For the second or subsequent station in an exchange on any individual 


service. 


Per Service Terminal 


Monthly, Installetion 
Charge Charge 


$15.00. 
15.00, 
15.00 
15.00. 
15.00 
15.00 


15.00 
15.00 
15.00 
15.00 
15.00 
15.00 


15.00 
25.00 


Telephotograph 
Type 5402 6JP 20.00 


(ce) Move Charges 


When a service terminal is moved to & aifferent building, installation 


charges apply. 


When a service terminal is moved to & new location within the same 
one-half the installation charge applies. ; 


Connecting Arrangements 


A connecting arrangement is required for each connection of & channel 
under this series to: 


building, 


furnished 


(a) An interexchange channel furnished under other series, except where con= 


nection is by means of a switching arrangement. 


(b) An alternate use arrangement, 55 specified in (5) following, except where & 
connecting arrangement, for the purpose specified in (a) preceding, or & 


service terminal is provided. 


. 


A connecting arrangement charge equal to the service terminal charge for the first 


station on suc 


channel or for & connection to & Telephone Company office a8 


h 
specified in (c)(2)(a)(4) oF (c)(2)(o)(4) preceding applies for each such connect- 


ing arrangement 83 appropriate. 


Connecting Arrangement 
Wideband Channel 
Type 5701 
Type 5703 
Channels of & 
Lesser Capacity 
Voice 
Telegraph 
Telephoto 
Data 
Type 5302 
Type 5401 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


195 BrRoaDWAY, NEW YORK,N.Y. 10007 


AREA CODE 212 393-1000 
FL. MARK GARUNGROUSE 
VICE PRESICENT 


October 1, 1969 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
1919 M Street, N.w. 

Washington, D.C. 20554 


Dear Mr. Waple: 


In recognition of the Statement on Ratemaking 
Principles and Factors in Docket No. 16258, Phase 1-B 
(Appendix A of the Commission's Memorandum Opinion and 
Grder, adopted July 29, 1969, 18 F.C.C. 24 761, 765), 
American Telephone and Telegraph Company has been engaged 
in intensive studies of costs, market conditions, and 
rate levels for its principal interstate services. We 
have now completed certain implementing studies called 
for by the Statement and we have filed related rate adjust- 
ments based thereon, as the Commission noted would be done 
by October 1. (18 F.C.C. 2d 761, 763, 765.) 


As contemplated by the Statement (paras. 2 and 

11) (18 F.C.C. 2d at 766, 767), in making these studies, 

we have worked closely with the Commission's Staff, through 
informal discussions. We have kept them informed of the 
details of the studies and have consulted with them con- 
tinuously with respect to the methodology to be followed. 
There have also been a number of general meetings in which 
representatives of interested customer groups have partici- 
pated with representatives of the F.C.C. Staff and A.T.&T. 
In addition, there have been many meetings between repre- 
sentatives of A.T.&T. and customer groups, for example, 

the airlines an@ the broadcasters, cevoted to thesr par- 
ticular areas of interest. At these conferences, there 
have been Lengthy and detailed presentations and discussion 
_Of the methods of cost and market analyses, and substantial 
-amounts of data, including details as to these analyses, 
have been supplied to the participants. 


A.T.&f. has taken the initiative in seeking out 
the expression of views from the interested users regard- 
ing the studies being conducted by A.T.&T. We believe. that 
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Mr. Ben F. Waple 


interested persons have been 
to express their views with : ; 
the appropriate methods. We eve 

whieh have been conducted by A.T.&72. are in conformity 
with the principles agreed to in the above Statement of 
Ratemaking Principles. Of course, as contemplated by tne 
Statement, we intend to continue to make such studies of 
these matters as may be appropriate. 


oO 
Hct 
bh oO 


oO 


Ho dt 


The results of the studies which have now been 
completed have been made available to the parties to the 
Statement through A.T.&T.'s offices in New York and 
Washington. Copies of essential materials have also been 
distributed directly to the Commission's Staff and to 
representatives of the customer groups immediately affected 
who have been actively participating in the meetings. 


Consistent with the results of these studies, 
A.T.&T. has filed specific rate adjustments for tne inter- 
state television and audio transmission, TELPAK, and TwXx 
services. The television rates were filed August 29; they 
become effective October 2, 1969, after a one-day suspension 
and an accounting requirement by order of the Commission. 
The rate adjustments for the other services mentioned have 
‘peen filed to become effective November 1, 1969. it is 
estimated that on the basis of the end-of-1969 market, 
these rate adjustments would increase the Bell System's 
interstate revenues by approximately $87 million on an 
annual basis. In accordance with our discussions from 
time to time with Commission representatives, it is ow 
intention to offset this revenue increase by adjustments 
in the rates for interstate message toll telephone service 
(MET) and wide area telephone service (WATS). However, 
such offsetting reduction does not represent any concession 
that A.T.&T.'s overall interstate rate of return would, 
without the reduction, exceed an appropriate level. The 
effectiveness of these MTT and WATS rate adjustments would 
depend on when the increased rates which have been filed 
for the TELPAK and IWX services become effective. 


Very truly yours , 


pep 
Vn folios 


F. M. Garlinghouse 


RATE ADJUSTMENTS 


COST DATA 


REVISED TARIFF PAGES 
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TELPAK RATE ADJUSTMENTS 


Background 


In January 1961 following the Above 890 case 
(F.C.C. Docket No. 11866) in which the Commission revised 
the rules governing the licensing of private microwave 
systems, TELPAK was instituted in order to provide customers 
having volume point-to-point communications needs a practical 
choice between private microwave systems and common carrier 
services. Four base capacity classifications having the 


following rates were filed: 


Monthly Rate | 
TELPAK Base Capacity A $15 per airline mile 


B $20 
C $25 
D S45 " tt 


Service Terminal $15 per terminal 
(Voice and Telegraph 
Grade) 


Tgh/Tph Equivalency 12/1 


The relationship of revenue to cost for the total 
TELPAK service category is in large part dependent upon the 
relative amounts of the classifications furnished, and the 
extent to which, on the average, customers utilize the TELPAK 


base capacities (base capacity fill). The TELPAK market 


developed with a much larger proportion of TELPAK D and a 
considerably higher average fill than had been anticipated 
and the contribution to the overall earnings from interstate 
services expected of TELPAK was not attained. 

In September 1961 the Commission instituted F.C.C. 
Docket No. 14251 to investigate TELPAK. This investigation 
resulted in the Commission's Memorandum Opinion and Order 
released November 10, 1966 (7 F.C.C.2a 30) which in substance 
ordered AT&T to unify the rates for TELPAK A and B with those 
for the other private line services and to furnish TELP AK 
C and D cost data along with proposals for any appropriate 
rate changes. On January 9, 1967 in response to the foregoing 
order a filing was made eliminating TELPAK A and B (Trans- 
mittal No. 9467). This filing ultimately took effect on 
August 1, 1967 along with certain revisions in the rates for 
other private line services. 

In addition to the above filing, the Bell System, 
on January 9, 1967, proposed revised TELPAK C and D rates 
which were needed to improve what was considered to be a poor 
cost/revenue relationship in this service. The rates then 


proposed were: 


. Monthly Rate 
TELPAK Base Capacity C $30 per mile 
D $85 " " 
Service Terminal $35 per terminal 
Tgh/Tph Equivalency 2/1 


These rates, which market ana cost studies at that time 
indicated would significantly improve the cost/revenue 
relationship, were subsequently filed on February 1, 1968 
by Transmittal No. 10001. 

Following assertions by some TELPAK users that 
there would be insufficient time to adjust to TELPAK rate 
changes of this magnitude, AT&T withdrew the February 1968 
filing in favor of a substitute filing specifying interim 
rate levels set about midway between the then effective 
rates and those filed in February 1968. These Hahes filed 


on March 25, 1968 by Transmittal No. 10069, were: 


Monthly Rate 
TELPAK Base Capacity C $28 per mile 


D $60 " tt 


Service Terminal $25 per terminal 


The above rate schedule, currently in effect, 


became effective September 1, 1968. The relevant cost and 
market considerations indicated that the TELPAK rate levels 
embodied in the February 1, 1968 filing were fully justified. 
The interim schedule was considered to be an intermediate 

step toward the level of TELPAK rates required to improve the 
revenue/cost relationship to the degree indicated to be desir- 
able by earlier market and cost studies, and as presented by 


Mr. Ellinghaus in his testimony in F.C.C. Docket No. 16258. 


286 
pve 


(See Transmittal No. 10069) Further studies as described 


herein have been made of the private line market for the 
end of 1971 at various rate schedules, and these studies 
have reaffirmed the need for a further upward adjustment 


of the TELPAK rate level. 


TELPAK Rate Changes 


The cost and market studies mentioned above involved 
analysis of four different test rate schedules for TELPAK. 
The major rate components of the existing TELPAK schedule and 


the four test schedules are as follows: 


Present Schedule Schedule Schedule Schedule 
Rates No. 1 No. 2 No. 3 No. 4 


Base Capacity 
TELPAK C $ 28 $ 28 $ 25 $ 30 $ 40 
TELPAK D 60 60 “5 85 TTS 


Service Term.- 
Conn. Arrangements 


Voice or TTY 


Additional Voice 
or TTY 


Telephoto 


Tgh/Tpyh Equivalency 
Up to 75 baud 12/1 2/1 
Up to 150 baud 4/1 2/1 


The results of the incremental cost and revenue 
studies for these schedules, including related effects on 
other private line and switched services, have. been pre- 
sented in tabular form in the accompanying cost study sum- 
maries. : 


As indicated in Mr. Ellinghaus' testimony referred 


to above, it is our view that for a competitive private line 


offering such as TELPAK, rate levels should be established 
which, in addition to being competitively effective, will 
contribute as much to total revenue requirements as is rea- 
sonably practicable, taking into account market conditions, 
rate relationships and other significant noncost considera- 
tions. Substantial improvement in the revenue/cost relation- 
ship for TELPAK is required to achieve this PHC Cries 

The results of the cost and revenue studies demon- 
strate that the rates specified in Schedule No. 3 are fully 
warranted. These rates will improve TELPAK's revenue/cost 
relationship and will increase significantly the contribution 
which the TELPAK service makes to overall revenue requirements 
without the more severe customer impact which would result 
from the imposition of a significantly higher meee level. 
Accordingly we have concluded that the appropriate TELP AK 
rate adjustments at this time are those specified in Schedule 


No. 3. 
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Studies and analyses of conditions experienced 
under these rates are being planned in order that we may be 
in a position to continue to evaluate the appropriateness of 
these rates. 

Schedule No. 3 also includes a telegraph to tele- 
phone channel equivalency ratio of 2 to 1. The overall 
relationship between the costs of telephone and telegraph 
(60-75 speed) type channels (including both terminal and 
line costs) is slightly under 2 to 1. While considerably 
more than two telegraph channels can physically be derived 
from a voice channel, this is offset by the fact that ter- 
minal costs for telegraph channels are considerably higher 
than those for telephone. It is the combined effect of these 
two phenomena that results in the overall cost relationships 
referred to above. In TELPAK, we have reflected this charac- 
teristic by keeping the telephone and telegraph service ter- 
minal rate levels the same ($35). and maintaining the overall 
revenue/cost balance through adjustment of the equivalency to 
QE Onelie 

Schedule No. 3 also includes an increase in the 
telephotograph service terminal rate from $100 to $140 per 
terminal per month to retain the present rate relationship 


with the telephone terminal rate. The data service terminal 


type 5401 is adjusted from $245 to $255 for the same reason. 


Revised tariffs for private line telephone and 
channel rates were filed on January: 9, 1967 
9467). 
As presented in Mr. Ellinghaus' testimony in F.C.C. 
these tariff revisions for private line 
telephone grade services were designed to effect improve- 
ments in internal rate structure and not materially to affect 
general rate level. The tariff revisions for private line 
channels were designed to raise the general level of 
improve the revenue/cost relationship for the service. 
After deferral at the reauest of the Commission the 
tariff revisions for both private line telephone and telegraph 
channels went into effect on August 1, 1967 and subsequently 
became subject to investigation in F.C.C. Docket No. 18128. 
study just completed included two alternative rate 
private line telephone and telegraph channels along 
with the four TELPAK test schedules. (Test Schedules No. 5 
and No. 6) The results of these studies are presented in the 


cost summaries attached hereto. 


We have concluded that no rate adjustments for the 


private line telephone or private line telegraph services 


should be filed at this time. 


INTERSTATE 
PRIVITE LINE MARKET STUDY 


4 ierican Telephone & Telegraph Company 


SEPTEMBER 1969 


TABLE OF CONT“NTS 


TAB NUMBER 


T3ST RATE ASCUMPTICNS 


DEMAND “ND REVENUE RESULTS 


PROFILE OF MARKET 


SELECTION OF €TUDY ACCOUNTS 


MARKST STUDY TECHNIQUE 


INDUSTRY ANALYSIS 


292 


INTERSTATE PRIVATE LINE MARKET STUDY 
SCOPE 


The purpose of this market study was to obtain 
the best available information concerning the anticip- 
ated future use of communications services by private 


line customers under varying private line rates, 


Source data for evaluation of the various market 
responses were obtained primarily from estimates of 
the impact of the test rate schedules (Tab 2, Attach- 
ment 2-A) on future communications usage of 101 customers' 
accounts selected through accepted statistical techni- 
aes (Tab 5) to represent the total market. The sample 
selected accounted for approximately 75% of the total 
interstate point to point private line mileage in the 
February 1969 interstate private line services inventory. 


The future market tested was for December 1971. 


Because of the wide variation in usage and re- 
quirements among the aoproximately 19,700 interstate 
private line customers, the market was stratified as 


follows: 


Government 
Airlines 
Railroads 
Truckers 


All Others (manufacturers, whole- 
salers, financial, etc.) 


Individual customer analysis was done by Telephone 
Company Account Managers regularly asSigned to the 
selected accounts for communications planning, consulting 


and selling. 


For airlines, truckers and railroads, telephone 
company personnel at Long Lines and AT&T headquarters, 
who work as Marketing and Sales industry specialists, 
were called upon to assist in the evaluation of the 


overall industry market responses (Tab 6). 


The basic method used in making the study required 
that the Account Manager estimate the future private 
line market of his customer under present rate conditions 
from February 1969 to December 1971, and then estimate 
any impact on the December 1971 market due to six rate 
changes in the private line and Telpak sonyhoss (Tab 6). 
His analysis included the effects of internal shifts with 


other Bell System services, external shifts with competitive 


services as well as repression and stimulation of demand, 


In addition, the Account Manager was asked to con- 
sider, where applicable, the time lag of aemnpemenceerion 
of decisions to utilize alternative communications 
arranrements, Accordingly, if alternative arrangements 
were anticipated, the amount of mileage shifted to or 


from each class of private line service due to substitution 


of other services, repression or stimulation of demand 
that could be implemented by December 1971 was recorded 
on study forms. Also the total amount of shift, and 

the year in which it was estimated that the alternative 


arrangements could be completely adapted was recorded. 


Market size and make up under the various rate 
situations were estimated in detail for Telpak C&D 
channel miles in use, C&D section miles, service terminals 
and connecting arrangements. For private line telephone’ 
and teletypewriter services, airline miles by mileage 


bands, sections and service terminals were also estimated. 


To assist the Account Manager in his analysis,the latest 


available historical usage and revenue inventory data 
for his customer as well as inter-services pricing cross 
over charts were furnished to him. Documentation des- 
ecribing the basis for his judgement and analysis along 
with a background narrative of past and present communi- 
cations usage was submitted by each Account Manager 


along with the required market statistical data. 


Data from each Account Manager in the detail 
outlined above were expanded on 2 statistical basis 
to obtain for each market stratum and the total market 
both the December 1971 market demand, and the incremental 


change in demand from the 1971 market at present rates 


and shift to or from other alternative services 


under each test rate (see Market Study Appendix). 


These data were furnished to the Engineering Economics 
Organization in order that relative costs could be 
determined. Revenues were also calculated by the 


marketing organization form these market quantities. 


Attachment 1-A is a "CPM" chart showing the 


schedule followedin this study. 
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TEST RATES AND ASSUMPTIONS 


The market study method was developed 
to effectively assess the effect on market 
demand for Telpak and private line services 


of various alternative rate schedules. 


Accordingly, the study plan was designed to 


determine incremental market demand changes 
under various private line and Telpak rate 
levels. The Account Managers selected were 
given a set of six test rates under which 
they evaluated their customers' future comm- 
unications usage response in comparison with 
anticipated future usage under present rate 


conditions, 


Basic assumptions underlying the study 


were as follows: 


1. Present rates and regulations for all 
interstate services except those under 


study and including long distance 


message service, WATS and TWX remained 

in effect throughout the test period. 
Bach test rate schedule reflected changes 
in rate level with rate structure for the 
elements of Telpak, private line telephone 
and teletypewriter remaining essentially 
the same. 

Telpvak sharing regulations would remain 
as in effect on July, 1969. 

No major change in the economy's rate of 
growth. 


Summary of Test Rates. 


Six test rate schedules were used with a 
pattern of variation such that market 


response was evaluated under the following: 


Test Rate 1 - Telpak teletypewriter equi- 
valency change only; private line rates 
remaining the same. 

Test Rate 2 - Decreased Telpak rates to pre- 
August 1968 levels; private line rates 


remaining the same. 


Test Rate 3 and 4 - Increased Telpak rates 


with all other private line rates re- 


maining the same, 


Test Rate 5 and 6 - Measure the effects ofa 
15% increase and 15% decrease’ respectively 
in private line telephone and teletype- 
writer pees with Telpak rates remaining 


the same. 


5. Detailed description of test rates is shown 


on Attachment 2-A. 
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MARKET DEMAND AND REVENUE RESULTS 


GENERAL 


The relationship of the results of the test 
rate schedules to the results under the December, 
1971 present rate in terms of total interstate 
market demand and revenue are outlined below. 

The attached Tables 1 to 4 summarize the total 
market demand and revenue data. Shift data and 
further detailed market demand and revenue data 


are contained in the Market Study Appendix. 


Test Rate 1. 


The demand for private line services remained 
relatively steady with a slight decrease of Telpak 
usage from 43.3 to 43.1 million telephone channel 
miles and from 5.9 to 5.7 million teletypewriter 


channel miles mostly due to repression. 


Total annual PL revenues increased from $517 


million to $521 million. 
Test Rate 2. 


Relatively minor increases are indicated in 


Telpak telephone channel miles from 43.3 to 44,4 
million miles and Telpak teletypewriter channel 
miles from 5.9 to 6.2 million miles due primarily 


to stimulation. 


Total annual PL revenues dropped significantly 
from $517 million to $447 million. Also a slight 
revenue loss in LD/WATS* of about $340,000 annually 


is estimated due to shifts to Telpak. 


Test Rate 3. 


A significant decrease in Telpak telephone 


channel miles from 43.3 to 38.3 million miles and 
Telpak teletypewriter channel miles from'5.9 to 


5.2 million miles resulted. 


Sizable shifts of Telpak telephone channel 
miles to competitive PMW (2.9 million miles), 
LD/WATS (.6 million miles) and repressed demand 
(1.1 million miles) were indicated. Also some 
minor shift from Private Line Telephone to 


LD/WATS occurred. 
Total annual PL revenues increased signifi- 


cantly from $517 million to $568 million, In 


* "LD" is used here as synonomous with Message 
Toll Telephone (MTT) service. 


addition it is expected that shifts from Private 
Line Services to LD/WATS would amount to about 


$9.9 million annually. 


Test Rate lL, 


Large decreases in Telpak usage in both 
telephone channel miles from 43.3 to 24.3 million 
miles and teletypewriter channel miles from 5.9 

© 2.5 million miles were shown. Major shifts to 
competitive PMW (13 million miles) of Telpak 
telephone channel miles and (3 million miles) of 
Telpak teletypewriter channel miles. Telpak 


repressed demand accounts for about 1.8 million 


miles, 


Total annual PL revenues decreased from $517 
million to $505 million. Increases in LD/WATS 
would be about $42 million annually due to shifts 


from private line services, 
Test Rate 5. 


The Telpak market remains relatively unchanged 
from the expected Telpak market at present rates. There 


would be a slight decrease in PL telephone demand from 


6.8 to 6.5 million miles due to some shift to 
LD/WATS (.14 million miles), a relatively’ minor 


shift to Series 8000 and some repressed demand. 


Total annual PL revenues increased from 
$517 to $539 million. Also an annual increase 
of LD/WATS of about $3.8 million would be’ expected 


due to shifts from private line services. 
Test Rate 6. 


Telpak telephone channel miles decreased very 
slightly with .18 million miles shifting to private 


line telephone. 


The private line telephone market demand 
increased from 6.8 to 7.3 million miles. This was 
caused principally by shifts from Telpak (.1 
million miles), Series 8000 (.1 million miles) 


and LD/WATS (.25 million miles). 


Total annual PL revenues decreased from $517 


to $495. In addition annual decreases of about 


$3.4 million are estimated for LD due to shifts 


to private line services. 


Tne following material summarizes the responses 
narket strata to the six test rates. 
market and revenue summaries are con- 

to 14 attached. Data pertaining 


from other Bell System and non- 


be found in the Market 


Govermnent 


Cuts in the military budget as announced 


during August, 1969 will have a dampening effect 


on the amount of interstate services purchased 
from the Bell System by the Federal Government. 
Even if there were no changes in any rates the 
projection of usage of telephone channel miles in 
Telpak shows an overall reduction of greater than 
five percent by December, 1971. A similar decrease 


in teletypewriter channel miles is also expected. 


Test rates #1, 2, 5 and 6 would have no 
significant impact on the Government's use of 


Telpak service. 


Test rate #3 would cause a significant. in- 
crease in cost to the customer. A reduction of 
2,727,000 telephone and 271,000 teletypewriter 
channel miles can be anticipated. Most of this 
reduction (over two million miles) can be expected 
to be placed on private microwave with the balance 
(545,000 telephone and 54,000 teletypewriter miles) 
repressed. This is expected to occur in those areas 
where there are large concentrations of senrices 
and very heavy cross sections which can be replaced 


by very high capacity private microwave systems. 


Test rate #4 is expected to cause the 
customer to replace as much as 5,431,000 telephone 


and 554,000 teletypewriter channel miles with 


private microwave. To build a system of this 


size will require an enormous expenditure of 
manpower and money, and it is expected that. 
the system could not be completed until after 


1971. 
Airlines 


At present rates, an overall growth of | 
approximately 30 percent is projected in tele- 


phone channel miles from February, 1969 to 


December, 1971. Test rates #1, 2 5 and 6 will 
not have a significant impact on the airlines 


communications. 


Test rate #3 could cause the airlines to 
reduce their service in Telpak by 487,000 telephone 
and 210,000 teletypewriter channel miles and to 
force a more intensive use of Telpak base capacity 
by raising fill ratios. It is the consensus of 
the Account Managers and the Industry Specialists 
that the. indusry will not shift to private microwave 


at test rate #3. 


It is believed that an increase in Telpak 
rates in the magnitude of test rate #4 would be 
sufficient to causs the airlines industry to build 
a private microwave system which would completely 
replace all interstate private line and Telpak 
services. The only Bell System private line 
services which would remain would be intrastate 
circuits used to piece out the private microwave 


system. 


Railroads 


Growth from February, 1969 to December, 1971 


at present rates is estimated to be approximately 
4O percent for telephone ami 8 percent for tele- 
typewriter services in Telpak. Test raves #1, 2 
5, and 6 would have a negligible effect on the 


railroads. 


Test rate #3 would have a mazor impact and 
could lead to diversions to customer owned Seon 
systems, especially in the east coast corridor. 
The losses, primarily to private coaxial service, 
expected under test rate #3 would be 164,000 


telephone and 120,000 teletypewriter channel miles. 


Implementation of test rate #4 would, accord= 
ing to account managers' analysis, make it economi- 
cally feasible to expand the coaxial system even 
further than under test rate #3 and also build 
substantial amounts of private microwave. The 
expected losses under test rate #4, arinosiay to 
coaxial and private microwave would be 465,000 


telephone and 275,000 teletypewriter channel miles. 


Truckers 


The forecast for truckers at present rates 


from February, 1969 to December, 1971 was for 
a 21 percent growth in telephone channel miles. 
Test rates #1, 2, 5 and 6 would have no signi- 


ficant effect on this industry group. 


Test rate #3 would result in major re- 
configuring of the truckers' shared Telpak 
with the elimination of 169,000 telephone and 
22,000 teletypewriter channel miles. Most of 
this loss, 134,000 telephone miles, would be 
diverted to WATS with 31,000 telephone and 
22,000 teletypewriter miles being replaced with 


private microwave. 


It was estimated that test rate #4 would 


create greater losses from Telpak than test rate 
#3 with 178,000 telephone miles being diverted to 
WATS and 43,000 telephone and 31,000 teletypewriter 


miles replaced by private microwave. 
All Others 


At present rates, an extremely high overall 
growth rate, 80 percent, is estimated from Feburary , 
1969 to December, 1971 for telephone channel miles 


in Telpak. The overall growth rate for teletypewriter 


is 13 percent. 


The effects of test rates #1, 5 and 6 were 
negligible. Those shifts which did occur were 
between Telpak and private line with minimum 


loss of Bell System service. 


Test rate #2 would result in a net increase 
in telephone channel miles of 584,000 miles with 
335,000 of this being a result of stimulation of 
new usage. The balance was service diverted from 


other Bell System services, primarily private 


line. In addition a major shift was estimated 


from C to D Telpak as a result of 2 C Telpaks 
being more expensive than 1 D under this test 


rate. 


The impact of test rate #3 would be a loss 
of 1,474,000 telephone channel miles and 105,000 
teletypewriter channel miles. The losses in 
telephone miles are 180,000 miles repressed, 
665,000 miles to private microwave and the 
balance, 628,000 miles,distributed among Bell 


System private line and common user services. 


At this test rate it is noteworthy that only 
201,000 miles of telephone service would be 
diverted to LD service and 259,000 miles to 


WATS. 


It is estimated that test rate #4 would 
result in the loss of 6,591,000 telephone and 
342,000 teletypewriter channel miles. It is 
expected that there would be 1,800,000 telephone 
miles repressed and 1,139,000 telephone miles 
diverted to private microwave. The balance, 


3,652,000 miles, would be distributed among 


Bell System private line and common user 


services with 2,228,000 miles going to LD and 
1,292,000 going to WATS. 
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PROFILE OF EXISTING MARKET 


The accounts selected for study were drawn from 
the February 1969 inventory of Bell System interstate 
private line customers. The characteristics of the 
market as represented by this inventory are listed 


below and shown on the following charts. 


CUSTOMERS WITH MORE PT. TO PT. CHANNEL 
THAN 500 CHANNEL MILES CUSTOMERS MILES* 


Airlines 62 4,789,000 
Truckers 892,000 
Railroads 614,000 
Government 14,834,000 
All Other 14,387,000 


SUB TOTAL 35,516,000 


CUSTOMERS WITH LESS 
THAN 500 CHANNEL MILES 17,923 1,011,000 


TOTAL 19,700 36 527,000 


* Channel miles equal total point to point telephone miles 


plus one half point to point teletypwriter miles. 
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Selection Method, Evaluation Method, 


and Reasons for Using PPS *Procedure 


The following sampling methodology which was 
used for the study was prepared by Long Lines statistical 


personnel: 


I. Method of Selecting Study Accounts 


A. A total of 100 accounts plus the Federal Govern- 


ment will be selected in the study. These study 
accounts will be chosen from the following strata: 
Stratum No. of Selected Accounts 
1. Government All 
2. Airlines 10 
3. Railroads 5 
4, Truckers 10 
5. All Others 75 
B. The strata sample sizes are based upon three 
primary factors: 
1. The number of equivalent miles and revenue of 
the stratum members in relation to the total 
market. 
The expected degree of variability of responses 
from the various individual accounts within each 
stratum. 
3. The number of customers in each stratum. 
To describe the sample selection procedures in proper 
detail, it is necessary to make the following definitions: 
1. Yij = The characteristic of interest for the 
ith account in the jth stratum. 
The measure of size (total number of equiva- 
lent miles) for the ith account in the jth 


stratum. 


ad0 


The number of accounts in the jth stratum. 


re neg. The total number of equivalent 
ate in the jth stratum. 
= The number of accounts in the sample from 
the jth stratum. 
Total number of strata. 
G NS 
et ym Yij. Total characteristic of interest. 
che Gs ere interval for the jth 
a stratum. 
Certain universe accounts will be placed in a census 
group. This means that their characteristics will not 
be expanded to estimate universe values. Other universe 
accounts will be placed in a sample group and will be 
expanded by the inverse of their probability of selection. 
The general sampling procedure will be performed in 
two stages by stratum. The number of accounts to be 
Placed in a,census group will be first determined. . Then, 
the rest of the accounts will be scientifically sampled. 
There are four primary steps in determining the number 
of census accounts in each stratum: 
1. The sampling interval Mi; will be determined for 
each stratum. 
The accounts whose number of equivalent miles (My 3) 
is greater than Mj in each stratum will be placed in 
@ census group. 


A new M5 will be recomputed in each stratum leaving 


out those accounts already selected in the census 
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group. The remaining number of accounts required 
in the stratum nj=nj-cj (where cj=those accounts 


selected in the census group) is calculated. Steps 


1 and 2 are then retraced, and Fj=Mj/nj is tested 


for new census entries. 
When Myj is less than My for each account in the 
jth stratum, the remaining accounts required in 
that stratum will be selected using a sampling pro- 
cedure call Probability Proportionate to Size. 
F. Let us assume for the sake of simplicity that My repre- 
sents the number of equivalent miles of the, accounts 

in each stratum after census groups have been removed. 

Also, let's assume nj is the number of sample accounts 

in the jth stratum which remain to be selected after 

the census groups have been chosen. The following steps 

will be used to select the remaining accounts: 

1. The equivalent miles (M43) of the remaining accounts 
will be accumulated by stratum and listed next to 
the account. A typical listing of the remaining 
accounts of Stratum 1 might look as follows: 


No. of Cum. 
Company Equivalent Miles Equivalent Miles 


21,340 1-21, 30 
12,692 21, 342-34, 032 
11,483 34033-45515 


(M|-505)-M, 


‘oma 
One random number (Ry) between 1 and My will be 
selected in each stratum. A series of nj numbers 
—_ / 
will be calculated by adding multiples of Mj to 


Rj. These numbers will be: 


Rj 
R5+1Mj 


Ryt2My 


Ry+(nj-1)¥j 
in each stratum. They will be compared with the 
above accumulated listings. Accounts associated 
with these numbers will be selected for investiga- 
tion. 
For example, suppose R,=296, Mj=22143 and the chart 
in F.1, is the listin; for Stratum 1. The numbers 
296, 22439, WySe2, - - - are compared to the listing, 
and accounts associated with these cum. equiv. miles are 
chosen in the sample. Consequently, accounts Aj, 
Ao» and A3 are three of the accounts selected. 
It should be noted that each non-census account in 
the jth stratum has Mi5/M3 chance of being selected. 
Hence, the probability that any particular account 


will be selected is proportionate to its size. 


Il. 


Method of Evaluating Study Accounts 


A. 


Mathematical terms used in this section have been 


defined in the previous section - "Method of Select- 


ing Study Accounts", 

It might appear, at first, that selecting accounts with 
probability proportionate to their size would bias 
sample results. After all, the larger accounts have 

a much greater chance of being selected in the sample 
than the smaller ones. This would be the case if no 
special attention was given to the estimating pro- 
cedures. 

In both estimates of total characteristic values and 
sampling errors, expansion factors (M5/Ms 5) eliminate 
the selection problem. If we define Z; to be the total 
characteristic values of census Bocounte in the jth 
stratum, then: 


1. An estimate of the characteristic total (Y) is: 
A ‘ 4 
red [| 2; + M4 > jl 
jet ng 
This is an unbiased estimate of Y. 


The variance (V(X) is (approximately): 
L 


v(¥) = ce a -, ee Tay) (RE i 2 f 
) i- 


J71 
An a oe the approximate variance (v(¥)) 


v(t) = > =e (Gay) * is 


Mis 
The variance estimate v(¥) is used to determine the 
quality of Y. It is needed to compute the possible 


sampling error associated with our estimate of Y. 


= 34 


III. Reasons for Using a Selection Procedure based on 


Probabilities of Selection Proportionate to Size 


A. There are two fundamental reasons for establish- 


ing a census group. 


1. 


The variance of the sample group is expected to 

be lower than it would have been if this census 
group of accounts were included. Characteristics 
of the very large accounts are quite different 
from those of the small accounts. 

The 1969 list of private line accounts is not 

yet available. To start training as scheduled, 

a number of accounts were needed earlier in the 
month. The census group was selected from the 
1967 list of private line accounts and will 
contain most of the census accounts found in the 
1969 list. Additional accounts will be selected 
from the 1969 listings if necessary. 

following are reasons for using PPS sampling: 

The costs of investigating large accounts is not 
proportionally higher than the costs of investi- 
gating small accounts. 

The cheracteristics of interest (revenues, terminals, 
miles) are correlated quite closely with total 
equivalent miles. Thus, as the size of accounts 
increase, so do their characteristics of interest. 
Many of the larger accounts are industry leaders. 
Their actions influence the market. It is important 


to know how they are going to react to rate changes. 
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THE MARKET STUDY TECHNIQUE 


Account Managers Selected for Customer Analysis 


In order to get the best available market data we 
called upon the experience and judgement of Bell System 


account managers who serve the customers selected for study. 


The term account manager as used in this report 
describes a Bell System manager, froup of manarfers, or 
staff headed by an account manarer, who has direct 
responsibility for sales and servicing of the private 


line customer under study. 


In general the plane on which the account manager 
works with a customer could aptly be defined by the 
term Communications Consultant. The typical account 
manager has a broad background of Bell System work 
experience and a considerable knowledge of communications 
systems applications. He is knowledgeable about the 
functions of business in general and has a particularly 
thorough understanding of the operations of the customer 
whom he serves and the industry of which his customer 
is a part. He has the latitude to call on the resources 
of the Bell System to provide services to best zgalrn le\alec! 
customer's needs. He is responsible for delving into 
the customer's operations sufficiently so that he 
not only gains a thorough knowledge of the customer's 


operations, but can recommend Bell System communications 


to increase customer efficiency, lower operating costs, 


increase sales, help expand markets, increase profit, 


and so forth. A natural product of such activity is a 
close rapport with the customer and a genuine understand- 
ing of how our communications services are utilized by 


the customer. 


The larger accounts often use highly complex communica- 
tions systems which require constant supervision by both 
Bell System. personnel and customer communications staffs. 
Much joint planning is done to coordinate installations, 
expansions and changes in such systems. Over a period 
cf time the account manager becomes familiar with the 
future plans of his customer which involve communications. 
Ee also acquires a "feel" for the relative costs (from 
the customer's viewpoint) of commmication alternatives. 
In addition he develops a sense for what the customer's 
response may logically be to different rate levels for 
his communications. This, we feel, eminently qualifies 
the account manager to anticipate his customer's response 
ta varying private Line rate schedules as called for in 


this market study. 


Account Manager Training 


All account managers attended a one-day training 
meeting where the abjectives of the study were outlined 


and thorough instructions given for furnishing the 


necessary data and documentation. 


Study Procedures for Account Manarers 
Due to the broad scope of this market study and 


its complexity, detailed procedures for developing the 

type of numerical documentary and narrative data required 
were prepared for the guidance of the account manager. 
Discussion with outside consultants, members of the F.C.C. 
Common Carrier Bureau Staff, and interested parties in 

Phase 1B of Docket No. 16258 preceded the finalizing of 

the procedures and forms used in this study. Semi-final 
versions were pre-tested by a sample of five account 
managers. Minor final modifications were then made for 
clarity and to enhance the validity and accurary of analysis. 


The Appendix contains a copy of these procedures. 


In summary, the procedures called for the account 


manager completing three steps. 


Step One 


The first step was to prepare background information 
on the customer's operations. Here the account manager 
was to thoroughly describe his customer's current business 
operations, how they had changed over the last five years, 
and how the customer's communications acon had changed 


in relation to the changes in operations. 


In addition the account manager was asked to answer 
nine specific questions about the customer. The objective 
of the questions was to show the depth of the account 
manager's knowledge of his account (adding credence to 
his estimates) as well as probe for additional useful inform- 


ation for analysis purposes in this and future studies. c 


The questions were aimed toward obtaining information 
on the relative importance of communications systems to 
customer operations; the factors which cause changes in 
his systems; the effect of Telpak on the customer; ratios 
of communications expenses to customer operating expense; 
customer controls on cost and use; growth of his private 
line usage in the last five years; any use of competitive 
systems; and a recent breakdown of customer expenditures 


on LD, WATS and TWX, 


Step Two 

The second step required the account manager to 
estimate his customer's interstate private line usage 
at the end of 1971 assuming all present rates and 
regulations for other Bell System interstate services 
and the present growth rate of the nation's economy remain 
constant through that date. This period of approximately 
three years (February 1969 through December 1971) was 
judged to be a reasonable test period to allow some time 


for a customer to make long-run decisions in light of 


different rates, plus allow time for the majority of the 


adaptation to any alternative communication. systems 
resulting from such decisions. The account manager was 


to record his projections on the data forms provided, 


Detailed written support was required for any changes 
in usage he estimated. He had to explain his reasoning 
and all factors which affected the estimates, such as: 

growth trends in calls, messages, circuits, revenue,etc. 
expansion plans 

centralizing/decentralizing of the firm 

anticipated mergers and reorganizations 

new communications usage he planned to sell 

customer business indicators (e.g. forecasts 

of passenger loadings, ton miles, market volumes, 
defense contracts.) 

economic indicators 


competitiion 
budget procedure 


Step Three 


The third step was to project his customer's 


response to each of the six different test rate schedules. 


The account manager estimated the customer's usage 
in terms of market parameters, i.e., Telpak section miles, 
service terminals, private line airline miles and service 
terminals, etc., under each test rate. He was to make 
his estimates considering two time situations: 

1. Estimated usage, in service, by the end of 1971. 

2. Estimated usage at the end of a later year if in 

his judgement the customer would decide to change 


his communications systems, but could not 


completely adapt to the substitute Systems until 
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after the end of 1971. This was required to 
help measure the long-run effect on the customer's 
usage of Bell System services which would be 


prompted by changes in rates, 


Shifts, Repression and Stimulation 
ee emu tation 


Step three also required the account manager to 
estimate under each rate the shifts among Bell System 
interstate services and between Bell System private line 
services and competitive services, particularly private 
microwave communications systems. He was further required 
to estimate the amounts of private line services which 
may be stimulated or repressed under each test rate schedule, 
These estimates were in terms of channel miles of the 


service as shown in the forms. 


Again, detailed written Support was called for 
under any test rate where estimates of customer usage 


differed from that estimated at present rates. 


Reference Information Furnished Account Managers 

Supplementary reference material was furnished to 
each account manager. 

Data on the total interstate private line usage were 
provided on each customer as of March 1964, July 1966, 
October 1967, and February 1969. 

A reprice of the customer's February 1969 inventory 


at each test rate was given as an indicator of the 


possible range of economic impact. 

The account managers were also furnished for 
general guidance purposes some tables showing economic crossing 
points of Telpak.and private line services at each of 


the test rates, 


Data Forms for Estimating Customer Usage 

Five data forms were provided to the account manager 
on which to record estimates of customer usage. The 
Appendix contains copies of the forms along with the detailed 


instructions for their completion, 


Form 1 - Total Interstate Telpak Market (Series 5000) 


This form was designed for recording customer usage 
of Telpak in terms of market parameters as required in 
completing Steps 2 and 3. Sections 1-3 on the form 
provided information on Telpak IXC (base capacity), 
Telpak Service Terminals, and Telpak Connecting Arrangements. 
Sections A-C provided estimates of telephone and teletype- 
writer channel miles in use which would be shifted to or 
from other Bell Services, shifted to or from competitive 
services, and repressed or stimulated under each of the 


rates. 


Form 2- Total Interstate Private Line Telephone Market 
(Series 2000, 3000, and 4000) 


Form 3 - Total Interstate Private Line 60/75 Speed 


Teletypewriter Market (Series 1000-Type 1002) 


Form 4 = Total Interstate Private Line 100 Speed 


Teletypewriter Market (Series 1000-Type 1005) 


Form 5 - Total Interstate Private Line 150 Baud 
Teletypewriter Market (Series 1000-Type 1006) 

These forms were designed for recording customer usage 
in terms of market parameters for each service as re- 
quired in the completion of Steps 2 and 3. The upper 
section of the forms provided information on usage of 
channels in ten mileage bands, plus estimates of ser- 
vice terminal usage. The lower section of the forms 
provided information on shifts and repressed or stimulated 


demand in terms of total airline miles affected. 


Industry Specialists! Participation 


There are men on the marketing staffs of A. T. & Le 
and Long Lines who serve as the sales and marketing 
Specialists for certain specific industries. These men 
are charged with maintaining industry-wide contacts and 
developing information relating to the communications 
needs of the industry with which they work. Their depth 
of knowledge on an industry-wide basis enables them to 
make an especially valuable contribution in a study such 
as this where, in certain Situations, it is important to 
consider the response of an industry as well as individual 


customers, 
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The industry specialists for the airlines, truckers, 
and railroads participated in this study since these 
industries are users of shared Telpak. Their first 
task was to thoroughly review all of the account 
managers' statistical and narrative material relating 
to individual accounts within the three industry groups, 
The objective of these reviews was to become familiar 
with the market estimates made by the individual account 


managers and to evaluate the reasonableness of the 


estimates. The reasoning behind the estimates was tested 


to see if there were any substantial deviations from 


industry trends. In cases where there were deviations, 
or where there was inadequate support for a questionable 
estimate, the account manager was contacted and the 
problem resalved. This might be considered phase one of 


the industry specialists' participation. 


Phase two took place after the data Cpatned from 
the account managers was summarized and industry-wide 
views of responses to the test rates were available, At 
this time the industry specialists met with the Long 
Lines General Marketing Manager and members of the market 
studies staff to examine the industry results. After 
thorough discussions of the reasonableness of the summary 
results, the decision was made as to whether or not the 
forecast data should be accepted or modified... The role 
of the industry specialists in these discussions was as 


an expert consultant. Since some of the alternatives 


available to customers depended on industry-wide co- 

operative action the industry specialist was in a position 
in some cases to have a more clear view of the alternative 
action that might be taken by an industry in concert than 


would the individual account managers. 


Two of the market segments, "Government" and "All 
Other" were not represented by industry specialists. 
In the case of the government, there is no industry 
specialist as such, and the people responsible for the 
results were as familiar with the communications needs 
and reasonableness of possible responses for their customer 
as an industry specialist would be. The consultations 
therefore took place directly between the responsible 


field personnel and the marketing staff. 


The "All Other" segment, having no industry special- 


ist, was evaluated by the marketing staff. Since this 

is such a diverse group of customers it was not reasonable 
to measure the individual responses against a group trend. 
Rather, each set of data for individual accounts was 
examined for reasonableness based on the documentation 

of the account managers and the knowledge of the marketing 


staff about the customers. 
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INDUSTRY ANALYSIS 


Airlines 

In order to determine the aatieisatoa tntnes use 
of communications for the airlines industry under the six 
test rate schedules, analysis from ten airlines Account 
Managers was obtained. The selection methods of these 
accounts and the technique of expansion to Sehan Sacmosse 


are explained in Tab 5. The expanded market information 


was then reviewed by Industry Specialists and Headquarters 


Marketing personnel as described in Tab 6. 


The expanded volumes determined by the industry 
Specialists differ from the industry market based on Account 
Managers' views only at test rate #4, where the Telpak D rate 
was increased to $115 per month. This change was based on 
our opinion that the airlines as an industry ond establish 
a PMW system at this higher rate. The evaluation was based 


on the following analysis. 


ARINC has previously placed in evidence, information 
concerning a nationwide microwave system. We have had Page 
Engineering study this ARINC proposal and prepare a similar 
microwave review. In order to compare Telpak rates with our 
view of a range of annual PMW costs, we have Catron the expanded 
(estimated ARINC 1975 volumes) point-to-point data and 
reconfigured a combined airlines Telpak network us ing the 


30/85/35 rate plan. The results of this extensive effort 


indicate that the annual charges for Telpak base capacity 
for such a system would fall within the range of estimated 
PMW costs. It was the opinion of those reviewing this 
information that in these circumstances the airlines would 
not elect the alternative of a major PMW system. First, 

the 30/85/35 rate schedule produces common carrier charges 
which are within the range of PMW costs for a comparable 
system. In the absence of a significant PMW cost advantage, 
the flexibility and dependability of common carrier services 
makes it unlikely that the airlines would elect the PMW 


alternative. 


However, at Telpak test rate #4, the average 
equated charge per mile per month (base capacity only) 
seems to be above the range of PMW costs for a large system 
such as proposed by ARINC. The Industry Specialists weighing 
the effects on the airlines of this cost differential in 
combination with non cost factors made the judgment that the 
airlines industry would move to private microwave from 


interstate Telpak. It should be noted that under test rate 


#4, as shown in Tab 3 that no Bell System interstate private 


line service will be provided the airlines, 


Railroads 
A private line market analysis was carried out on 


five major railroads by the Account Managers handling these 
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customers. These volumes were expanded to represent the 


entire railroad industry in accordance with procedure set 
forth in Tab 5. The Industry Specialists and Headquarters 
Marketing personnel reviewed this material Looking at this 
industry as a total Telpak sharing group in order to determine 
whether or not modification of these markets was appropriate. 
It was their judgment that the market based on the Account 
Managers! analysis accurately reflects the railroad industry's 


future communications volumes. 


Truckers 

Ten trucking companies’ communications were analyzed 
by Account Managers and the anticipated volumes at varying 
test rates expanded to industry totals. A review of this 
industry, as a combined Telpak sharing group was made by 
Industry Specialists and Headquarters Marketing personnel. 
It was determined that there was no reason to make changes 


in the Account Managers! expanded totals. 


Government and Other Industrial Customers 
The Account Managers' analyses, without special 
industry review, formed the basis for the market totals for 


these two market segments. 
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LONG-RUN INCREMENTAL COST ANALYSES OF TELPAK, 
PRIVATE LINE TELEPHONE, AND 
PRIVATE LINE TELEGRAPH SERVICES 


The results of studies of long-run incremental 
(LRIC) undertaken for the Telpak, private line tele- 
grade, and private line telegraph grade services are 
m in the following attachments. 

Attachment A is a summary showing a comparison of 
ineremental revenues and LRIC under the alternative rate 
schedules studied for the Telpak category (test schedule nos. 
1 through 4). The market study of the four Telpak test rates 
resulted in estimates of the market effect of these rate 
alternatives on the amount of service to be furnished as of 
she end of 1971. The differences between quantities of 
service in the 1971 market under existing rates and quantities 
under the test rates provided the basis for the incremental 
revenue and cost calculations summarized in the attachment. 
The market study included an analysis of the effect that 
these Telpak test rate schedules would have on the quantities 
of other interstate services provided by the Bell System 
(other private line services, MTT, WATS and TWX). Accordingly, 
the cost analyses included a determination of the LRIC appli- 


sable to the changes in quantities of the other services that 


would be affected by the Telpak rate changes. 


Attachment B is a summary of a similar analysis of 
inoromenial revenues and LRIC for the two rate alternatives 
the private line telephone and telegraph services 
schedule nos. 5 and 5) < The attachment shows the results 
the LRIC applicable to the changes in market 


quantities estimated as of the end of 1971 for the private 


would be affected by the rate changes studied. 


Attachment C is a summary of the results obtained 


when incremental unit costs are multiplied by the entire end- 
of-1971 estimated market quantities for Telpak under the 

(2) original rates for Telpak C and D (test schedule no. 2), 
(b) the present rates for Telpak C and D (the intérim rates 
which became effective September 1, 1968), and (c) the rates 
for Telpak C and D to be filed with an effective date of 
November 1, 1969 (test schedule no. 3). The unit incremental 
costs that are applied to these market quantities are those 
that were developed for the purpose of the incremental cost- 
revenue analyses summarized in Attachments A and B. Page 2 
cf Attachment C shows a breakdown of these amounts among 
Telpak C line haul (base capacity), Telpak D line haul (base 
capacity) and service terminals. It should be noted that any 
ccest breakdown between line haul and terminal is at best an 


pproximation. Because of the integrated nature of the Telpak 


haul and t it is not practicable to isolate each cost 


ment and attribute its incurrence specifically to either 


The LRIC determinations for the analyses summarized 


in Attachments A through C include an amount for return on 


investment at an 84 percent rate. Federal income taxes are 


So UlL 


included at a 48 percent rate. The computation of the incre- 


mental costs for the interexchange high frequency line haul 


facilities reflect an assumption of higher than straight-line 


depreciation requirements in the early years of the life of 


equipment. The applicable depreciation reserves for all 
have been calculated on the basis of a five-year 


planning period. 
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ATTACHMENT C 
(page 1 of 2) 


TELPAK 


SUMMARY OF INCREMENTAL UNIT COSTS APPLIED TO. 
TOTAL ESTIMATED END-OF-1971 MARKET QUANTITIES 


(Thousands of Dollars) 


Application of 
Estimated Unit Costs to 
Telpak Rate Level Revenues Total Market Quantities 


Originally filed Telpak C 
and D rates 233,700 308,700 


Interim rates for Telpak C 
and D that became effec- 
tive September 1, 1968 300,800 299,500 


Rates for Telpak C and D 
filed to be effective ; 
November 1, 1969 348,600 263,400 


September 1969 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA anit 2 
ATES 


Dacurt £ . a 
ed Sictes Court 0: ‘ oneal 


a Nos. 23,833, 23,836, 23,839 
Cc ,’ > 2 4 ,’ ° 
REC EIV ED 23,841, 23,842, 23,843 fenton 
1 1970 pinky JU + 
o THE ASSOCIATED PRESS, 
CLERK OF THE yRTED EROSPACE INDUSTRIES ASSOCIATION OF AME 
STATES COURT © is | AIR TRANSPORT ASSOCIATION OF AMERICA, et algrerK 
AMERICAN TRUCKING ASSOCIATIONS, INC., 
AERONAUTICAL RADIO, INC., and 
NATIONAL ASSOCIATION OF MOTOR BUS OWNERS, 


Petitioners, 


We 


wv & 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents, 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY and 
THE WESTERN UNION TELEGRAPH COMPANY, 


Intervenors. 


On Petitions to Review Orders of 
The Federal Communications Commission 


WILNER, SCHEINER & GREELEY KIRKLAND, ELLIS, HODSON, 


2021 L Street, N. W. CHAFFETZ, MASTERS & ROWE 
Washington, D. C. 20036 1776 K Street, N. W. 


Washington, D.'C. 20006 
Counsel for Petitioner in 


No. 23,836 Counsel for Petitioners in 
Nos, 23,833 and 23,842 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


WASHINGION, D. C. 20554 


In the Matter of 

AMERICAN TELEPHONE AND TELEGRAPH 
COMPANY 

Revisions of Tariff FCC No. 260, 
Private Line Service Series 5000 
(TELPAK) 

(The revised pages are set forth on 
71lth Revised Page 1) 


ee 


AT&T Transmittal No. 10609 


Docket No, 


NS a ee 


PETITION OF THE SECRETARY OF DEFENSE 
ON BEHALF OF 
ALL EXECUTIVE AGENCIES OF THE UNITED STATES 
TO REJECT OR REQUIRE WITHDRAWAL OF 
PROPOSED INCREASES IN TELPAK RATES 


Comes now the Secretary of Defense, through duly authorized 
counsel, on behalf of all Executive Agencies of the United States, 
and files the following Petition to reject or require withdrawal 
of The American Telephone and Telegraph Company's Qicretnatcer 
referred to as AT&I) proposed increases in TELPAK ices filed 
on 1 October 1969 to become effective on 1 November 1969. 

The Executive Agencies of the United States Ane by far the 
largest users of TELPAK service in the United States, The 
current monthly cost to the Executive Agencies for TELPAK service 


exceeds $8,769,800.00 or $105,237,500.00 per year. 


AT&T by letter of Transmittal No, 10609 to the Federal 


Communications Commission, dated 1 October 1969, filed proposed 
increases in rates for TELPAK C and D service to be effective 
on 1 November 1969. The proposed revised increased rates are 
set forth in AT&T's Tariff FCC No. 260 on the pages indicated 
on 7llth Revised Page 1. The proposed increases will raise the 
cost to the Executive Agencies for TELPAK service by more than 
$44,313,500.00 annually over the increased TELPAK rates effective 
on 1 September 1968 to a total annual bill of $149,551,000.00. 
The annual increase to the Government is $81,114,500.00 more 
than the rates in effect prior to 1 September 1968. The pro- 
posed increases to the Government are approximately 118 percent 
over the rates in effect prior to 1 Sepcember 1968 and 52 percent 
over the rates effective 1 September 1968, which are now under 
investigation and subject to an accounting order, 

Neither the tariff, the letter of transmittal, nor the 
supporting papers show any justification whatsoever for such 
an exorbitant increase in TELPAK rates at: this time. In fact 
there has been absolutely no showing of a need to increase 
TELPAK rates to any extent. The Executive Agencies believe that 
an investigation of the proposed increased rates will demonstrate 
that they are unjust, unreasonable, and otherwise unlawful. 


Further, it is believed that the proposed TELPAK rates are based 


on a totally inadequate and faulty basis. For example, in 

its long run incremental cost studies AT&T set forth revenue 
and communications service projections for the Federal Govern- 
ment, without consulting the Federal Government as to accuracy 


or as to future plans and requirements. 


To allow AT&T to file additional increases in TELPAK rates 


while an investigation into the justness and reasonableness of 
its current increase in TELPAK rates is in progress and an 
accounting order is in effect is clearly contrary to the 

public interest and would be a brazen mockery of effective rate 
regulation. If such unjust action is sanctioned, AT&T could 
completely avert the effect of all accounting orders and in- 
vestigations of its rates for individual services by merely 
filing new tariff schedules before an investigation of its 
current rate increase is concluded. A suspension and accounting 
order is not adequate protection for customers in situations 
where repeated new rate schedules are filed. In such instances 
an accounting order serves no purpose since it is, in effect, 
cancelled out by each new filing, because no investigation of the 
rate to which it applies is ever held. Further, an accounting 
order is no help whatsoever when an increase is of such magni- 
tude, such as the 1 October 1969 TELPAK filing, that a customer 


is forced to cancel much of its needed communications service. 


Dod 


If AT&T is allowed to file new rates under the circumstances 
that are now pending as to TELPAK, it will clearly thwart the 
regulatory processes. 

In addition to the reasons set forth above, the public 
and National Defense interest require the Commission to either 
reject AT&T's filing at this time or to compel AT&T to withdraw 
the filing. The Executive Agencies do not have funds available 
to meet the $44,313,500.00 annual increase over the rates 
effective on 1 September 1968, and now subject to an investiga- 
tion and accounting order, required by the proposed rates. An 
accounting order would not be appropriate since it would require 
the expenditure of funds that do not exist and even if the 
funds were available, which they are not, would be virtually 
impossible to administer due to the thousands of TELPAK service 
changes monthly. Further, as pointed out before herein, an 
accounting order can be averted by allowing AT&T to file new 


rates before an investigation is completed such as it is 
attempting to do here. The only alternative to a rejection of 
filing or a withdrawal of the proposed increases is a drastic 


decrease or cut-back in the amount of vital communications the 
ee teachin the amount or vital communications the 


Department of Defense and the other Executive Agencies are now 
receiving which would obviously be extremely detrimental to the 


national security, Clearly the public interest and necessity 


require the rejection for filing or withdrawal of the proposed 


increased TELPAK rates at this time. 

In addition to the tremendous increase in rates, the Depart- 
ment of Defense and the other Executive Agencies may be required 
to pay huge termination liabilities in the event of cut-backs 
in service resulting from the increased rates, This Hearty 
is unjust since the services were contracted for and entered 
into on the basis of rates existing at the time and will be 
eliminated only because of economic necessity and hardship 
caused by the carrier. It is noted, in this connection, that 
no funds are available to the Government for such termination 
charges. Thus, even further cut-backs might be required to 
meet this unexpected expense. 

It is submitted that the failure to reject the filing at 
this time or cause AT&T to withdraw the proposed snerease in 
TELPAK rates would be clearly contrary to the public meres 
since it would seriously and detrimentally affect the defense 
effort and the national security. 

WHEREFORE, it is respectfully requested that the Commis 


sion take immediate action to reject AT&T's proposed increases 


in TELPAK rates effective 1 November 1969 for filing at this 


time or take_such action as may be necessary to cause AT&T to 


withdraw the said increase 


MARVIN MORSE 

Assistant General Counsel 

General Service 

Administration: Department 0 


Washington, D. 
Of Counsel 


For 


THE SECRETARY OF DEFENSE 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION | 
Washington, D. C. 20554 
In the Matter of 
American Telephone and Telegraph Company Transmittal No. 10609 
October 1, 1969 
Proposed Revisions to Tariff F.C.C. No. 260, 
Series 5000 Channels 
To: The Commission En Banc 
AP PETITION FOR REJECTION IN WHOLE OR IN PART 
AND FOR OTHER RELIEF 
The Associated Press ("AP") respectfully petitions the 
Commission, pursuant to Sections 4(i), 5(d), 201(b), 203(b), 204 and 205(a) 


of the Communications Act of 1934 as amended (47 U.S.C. 151 et seq.) and 


47 C.F.R. §61.33 and §61. 55(e) and (f); 


A. To reject, pursuant to 47 C.F.R. §61.69 or 61.117 all 


tariff material filed with said Transmittal No. 10609, namely 7th Revised 
Page 81, 14th Revised Page 84, 9th Revised Page 85 and 13th Revised 
Page 86; or, in the alternative 

B. To reject the filing of 7th Revised Page 81; to suspend for 
the maximum statutory period of three months said 14th Revised Page 84, 
9th Revised Page 85 and 13th Revised Page 86; and to order an accounting 
effective at the conclusion of such suspension period of all amounts received 
by reason of such increases in charges from each and all Seecomens of such 


services, 


1. AP at the present time is a customer of the issuing 
carrier with respect to various categories of private line services for 
news dissemination. including Telpak channels and services, category C. 


AP was a Telpak customer of AT&T during most of the original Telpak rate 


period from February, 1961 through August, 1968, and it was a Telpak C 


customer of AT&T throughout the so-called higher interim rate period, 
September 1, 1968 to date. AP's continuance as a customer of Telpak C 
services will depend on whether the said 7th Revised Page 81 is rejected 
and the increases in charges resulting therefrom avoided. AP is a party of 
record in the pending FCC proceedings Docket No. 16258 and Docket No. 
18128, which encompass Telpak C charges at three different levels, $25, 
$28 and $30: service terminal charges at three different levels, $15, $25 
and $35; and telegraph to telephone equivalency ratios at twelve to one, six 
to one, and now two to one. 
A. Two to One Telegraph to Voice Channel Equivalency 

2. The said 7th Revised Page 81 submitted for filing 
October 1, 1969, is not in compliance with Section 204 of the Com- 
munications Act as amended, or the above-cited Tariff regulations of the 
Commission, and is otherwise unlawful in the particulars hereinafter set 
forth, and should be rejected forthwith. This action would not preclude 


AT&T from offering the proposal in evidence with supporting documentation 


in the forthcoming hearing proceeding Docket No. 18128. 


we € 


aS eed 


== 


3, The Proposed Revision and Supporting Statements. 


actual text of the disputed tariff revision is as follows: 


"Two such channels, or any portion thereof, § (C) 
or a combination, not exceeding two, of such 
channels, between the same pair of service. 
points, have the equivalent of one voice grade. 
channel. "' " (C) 


The above revision is deceptively innocent in form and fails to reveal the 
nature and magnitude of the rate increases which would result from its 
implementation. The only statement with respect to this revision contained 
in Transmittal No. 10609 is the following: 


"The tariff revisions provide for... (b)a 
change from 6 (3 in the case of 150 baud service) 
to 2 in the number of telegraph channels having 
the equivalent of one voice grade channel" . 


Looking further into the attachments to the said Transmittal No. 10609, the 
only statement with respect to this subject is found on page 6 of a paper 
entitled 'TELPAK RATE ADJUSTMENTS": 


"Schedule No. 3 also includes a telegraph to tele- 
phone channel equivalency ratio of 2to1l. The 
overall relationship between the costs of telephone 
and telegraph (60-75 speed) type channels (including 
both terminal and line costs) is slightly under 2 to 1. 
While considerably more than two telegraph 
channels can physically be derived from a voice 
channel, this is offset by the fact that terminal 
costs for telegraph channels are considerably. 
higher than those for telephone. It is the combined 
effect of these two phenomena that results in the 
overall cost relationships referred to above. In 


TELPAK, we have reflected this characteristic by 

keeping the telephone and telegraph service 

terminal rate levels the same ($35) and maintaining 

the overall revenue/cost balance through adjustment 

of the equivalency to 2 to 1." 
As shown below, the above tariff revision is mislabeled by failure to show 
it as an increase with the symbol "I" and by the absence of justification 


for an increase in charges as required by the above-cited provisions of 


the Communications Act, FCC Tariff regulations and the recently adopted 


Statement on Ratemaking Principles and Factors, 18 F.C.C.2d 761. 


+. The Proposed Revision Would Result in Increases in 
Charges with Pyramiding Effects. The further limitation in telegraph to 


voice equivalency to two to one has the direct effect of an increase in charges 
of varying and substantial amounts, depending on the mix of telegraph grade 
channels and the fill of each Telpak section, C or D, and the interaction of 
these factors. The adverse impact from the equivalency change-rate- 
increase and the widely varying result can be illustrated actually and 
hypothetically by repricing actual or assumed Telpak services. At the 
present time, AP has a Telpak C service of 221 miles between New York 
City and Washington, D. C. The fill on this New York-Washington section 


is as follows: 


—————_ 


Labeling tariff revisions, which are in fact rate increases, as "'rate 
adjustments" does not excuse noncompliance with statutory standards and 
tariff regulations, and neither justification for such rate increases nor proce- 
dural requirements are satisfied by AT&T's proposal to the FCC that MTT 
and WATTS rate adjustments (decreases) would depend on when such Telpak 
rate increases become effective. AT&T letter to FCC October 1, 1969. 


6 Telephotograph circuits 

4 FD dataspeed circuits 

1 Datafax circuit (TP quality) 

5 FD trunks 

3 Foreign Exchange telephone lines 

4 Private telephone tielines 

1 48KC line (equivalent of 12 VF lines) 

74 Telegraph lines 

The foregoing represents 35 equivalent voice frequency lines plus 74 
telegraph channels. For the present equivalency of six for one, AP is 
using a total of 48 equivalent voice channels out of the maximum 60 
permissible. If the telegraph to voice equivalency is reduced to two to one, 
this would result in the same service being figured as 72 equivalent voice 
frequency channels or 12 in excess of the Telpak C maximum of 60. Thus, 
the proposed change in equivalency would mean that AP would have to 
eliminate 24 of the 72 telegraph circuits or make some other conversion to 
either interexchange channels or a second Telpak C section. It is also 
apparent that if there were a larger number of telegraph channels in the mix 
of channels used inthe Telpak C section, a continuation of the same service 
would require a second Telpak C section, or upgrading to a D section, by 


reason of the interaction of the change in equivalency with the Telpak tariff 


structure, at the proposed higher line haul and service terminal rates. 


This can be illustrated hypothetically. Assume a Telpak © 


section of 100 miles is used for telegraph grade channels at a 70 percent fill, 


or 504 channels at:the 1961-1967 Telpak rates. The line haul monthly 
charge would be $2,500 and the service terminal charges would be 
$15,120 or a total of $17,620 for the 504 telegraph channels. At the 
so-called interim rates of 1968-1969, the monthly charges for the same 
504 telegraph grade channels in Telpak C with the reduced six to one 
equivalency would be $5,600 for the line haul costs of two Telpak © 
sections because of the artificial maximum of 360 each and the terminal 
charges would total $25,200, for a total of $30,800. Thus, a measure of 
increase in the interim rates of September 1, 1968 over the original rates 
in such a case would be 74 percent, due primarily to the reduction 


of equivalency. Under the proposed further reduction of equivalency to 


two to one, monthly charges for the same 504 telegraph channels under the 


proposed rates would be $15,000 for the line haul charges for five Telpak C 
sections, because of the artificial restriction of a maximum of 120 telegraph 
channels, and $35,280 for service terminal charges, for a total of $50, 280, 
or an increase of 185 percent over the original Telpak C rates, and an 
increase of 63 percent over the so-called interim Telpak rates. Actually, 
in this situation the conversion probably would be from one Telpak C section 
to one Telpak D section and one C section. Priced this way, the Telpak D 
section would cost $8,500 and the Telpak C section an additional $3, 000, for 
a total of $11,500 for the line haul plus $35, 280 for the service terminal 


charge or a total of $46, 780. 


While a one hundred percent utilization of a Telpak C 
section for telegraph channels may not be typical, the situation assumed 
does illustrate the significant and variable increases resulting from the 
equivalency reduction. This is of special concern to the ease service by 
reason of the relatively higher mix of telegraph grade pees to other 
modes of transmission. Under the so-called interim Telpak rates with 
the more restrictive six to one equivalency, AT&T received revenues 
from AP for Telpak C services in the amount of approximately $500, 000 
per annum. Under the proposed higher Telpak rates and the arbitrary 
restriction of telegraph channels at two to one, AP will probably discontinue 
its Telpak C service from New York to Boston, 223 miles, at an early date. 


Services on the New York to Washington Telpak C section will be reduced 


substantially or possibly eliminated, depending on the equivalency in effect. 


5. Increases in Charges Are Not Justified by Any Marketing, 


Costing or Revenue Studies or Supporting Data. Except for the mere 


assertions that ''the cost of telephone and telegraph (60-75 speed) type 
channels (including both terminal and line costs) is slightly under 2 to l", 
and that ''terminal costs for telegraph channels are considerably higher than 
those for telephone", no cost or other studies or any when justification is 
given for this very substantial rate increase resulting from the arbitrary 


restriction of two telegraph grade channels in one voice carrier spectrum 


of approximately,4 kHz. The state of the art permits deriving from 18 


to 22 telegraph channels out of the carrier spectrum occupied by a voice 
grade channel and in the initial Telpak offering, the customer was permitted 
to have 12 telegraph channels in one voice carrier spectrum. It will be 
noted also that in all of the three new test rate schedules, which were 
used as the basis for AT&T's marketing studies, the ratio of two to one 
was assumed arbitrarily in each case. No attempt was made to study the 
market effects of any different telegraph to voice equivalency. Further, 
the assertion that costs for telegraph channels are “considerably higher" 
than those for telephone is not only without factual support and contrary 
to experience obtained from present systems, but is rendered suspect by 
the statement contained in an AT&T paper dated September 29, 1969, 
entitled ''LONG-RUN INCREMENTAL COST ANALYSES OF TELPAK, * * * 
in which it is stated: 

"It. should be noted that any cost breakdown 

between line haul and terminal is at best an 

approximation, " 
This statement means that AT&T has not and does not choose to make any 
costing breakdown for the two service components (a) line haul and 
(b) service terminals. Since the proposed two to one equivalency limits 
arbitrarily and unrealistically the number of telegraph channels which are 


permitted within one voice carrier spectrum, the proposal would be a 


gross waste of a transmission resource, like prohibiting a twenty- 
passenger vehicle from carrying more than two passengers. Such an 
uneconomical restriction in the line haul component of a Telpak service 
should not be permitted and the carrier in this instance ate failed to 
comply with the letter or spirit of the FCC-approved Statement on Rate- 
making Principles and Factors, 18 F.C.C.2d 761. The FCC, as protector 
of the public and consumer interest in such matters, should know the 


amount and the nature of any proposed increase and its probable impact 


on consumers or consumer groups before a tariff filing is permitted to go 


into effect, not afterwards. No such determination can be made from what 


has been submitted in the instant situation. 

B. A 30 Day Notice Period Is Inadequate 

6. It is unrealistic and impractical for AP to arrange for 
the cancellations in service, reconfiguration of networks, budget increases, 
et cetera, which would follow implementation of the proposed increases, 
within the time frame of less than 30 days. Actually the prevailing uncertainty 
as to what rates will or will not be in effect on November 1, 1969 will 
probably continue until a few days prior to that date, ae compelling AP 
to sustain higher charges for a minimum of one month without recourse or 
opportunity to effect other economies or service changes. Anything less than 
three months after action by the FCC will result in service dislocations and 


hardships for which even an accounting order is not an adequate remedy. 


WHEREFORE, The Associated Press respectfully requests 


the Commission to grant the relief requested in this Petition or such other 


relief as may seem proper. 


Respectfully submitted, 


THE ASSOCIATED PRESS 


By /s/ Donald C. Beelar 
Donald C. Beelar 


of 


Kirkland, Ellis, Hodson, Chaffetz, 
Masters & Rowe 
1776 K Street, N. W. 
Washington, D. C. 20006 
Its Attorney 


October 9, 1969 


PETITION TO REJECT FURTHER TELPAK 
RATE INCREASES OR FOR ALTERNATIVE RELIEF 


Summary. . 

Interest of AIA... . 
The Proceeding Involved . 
Argument. . . 


I. In the Circumstances of This Case Failure 
to Reject the Tariff or Stay the Telpak Rate 
Increases As Requested Would Be Arbitrary 
and Capricious. ......+.. 


A Further Increase in Telpak Rates Is not 
Justified Since Present Rates Are Conceded 
to be Compensatory. ... . 


The AT&T Cost Study does not Comply With 

The Stipulation in Docket 16258 or With Section 
61.33 of the Commission's Rules and, in any — 
Event, does not Support a Rate Increase... . 


Limitation of Relief to Suspension for Three 
Months or Less Followed by an Accounting 
Order Would not be Appropriate in the Circum- 
stances and Would be Inadequate and Grossly © 
Inequitablerni. weuecils iia wite tals iil-m-wtoits laters) ii lili~ 


Summary Conclusion . 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH Transmittal No. 10609 
COMPANY, LONG LINES DEPARTMENT October 1, 1969 


Revisions of Tariff F.C.C. No. 260, Pages 


1, 81, 84, 85, 86, Private Line Services 
Series 5000 (TELPAK) 


To: The Commission 


PETITION TO REJECT FURTHER TELPAK 
RATE INCREASES OR FOR ALTERNATIVE RELIEF 


Comes now, Aerospace Industries Association of America, 


Inc. ("AIA"), by its attorneys, and, pursuant to the Communications 
y y 


Act of 1934, as amended, particularly sections 4(i), 303(r) and 203(b) 


thereof (47 U.S.C. 154(i), 303(r), 203(b)), and section 61.33(a) of the 
Commission's Rules (47 C.F.R. 61.33(a)), makes application for the 
issuance promptly and in any event before November 1, 1969, of an or- 
der either (1) rejecting, as unlawfully filed, proposed revisions of 
AT&T Tariff F.C.C. No. 260 accompanying Transmittal No. 10609 of 
October 1, 1969, and purporting to effect further increases in rates 
and charges for Telpak (Series 5000) services, or (2) staying those 
increases from becoming effective until such time as the Federal 
Communications Commission issues a final decision, following a 
hearing, on the legality of present (interim) and proposed rates and 


charges for such Telpak services. 


The matter is of such significant and imminent impact 
(the increased Telpak rates are now scheduled to go nto effect on 
November 1, 1969) that application is hereby made for immediate action 
on this Petition. In addition, if the Commission has any doubts as to 
its power to grant, or the propriety of granting, the relief here 
requested, prompt oral argument before the Commission en banc is 
requested. 

Summary 

1. AIA is the national trade association of the aerospace 
manufacturers. Those manufacturers are substantial eer of the private 
line services, including Telpak, provided by AT&T pursuant to Tariff 
F.C.C. No. 260 and many are heavily dependent upon Telpak. AIA is 
not a party to the AT&T General Rate Investigation, Docket No. 16258. 
However, AIA is a party intervenor in the Telpak Sharing Proceeding, 


Docket No. 17457. Accordingly, AIA is an "interested person" in any 


proceeding affecting Telpak rates, the rate making principles involved 


in the determination of Telpak rates, or their overall level and revenue 
yield. 

2. AIA demonstrates hereinafter that in various orders, 
memoranda and opinions, discussed below, the Commireion adopted a 
procedure to be followed in connection with the institution, consideration 
and the determination of the legality of rate increases for Telpak; that 
_the procedure was concurred in by AT&T ina stipulation it entered 


into which resulted in the termination of Phase 1-B of Docket No. 16258 


(see F.C. C. 69-892; 18 F.C.C. 2d 761, July 29, 1969); and that the 
procedure has not been followed by AT&T with respect to the rate 
increases proposed to be put into effect pursuant to Transmittal No. 10609 
in a number of important respects. 

3. First, the parties to Phase 1-B of Docket No. 16258 
entered into a stipulation, designated "Statement of Rate Making 
Principles and Factors in Docket No. 16258, Phase 1-B" (hereinafter 
referred to as ''Stipulation") which discussed the principles to be applied 
in specific rate making issues and recommended procedures to be 
followed in specific cases. With an exception not here relevant, the 
Commission stated that it did "approve the procedures. . ." (Id, at 
p. 764, Para. 9) embodied in the Stipulation. The Stipulation expressly 
stated (Para. 11) that: 

"By such formal or informal procedures as the 

Commission deems appropriate interested persons 

will be afforded a timely opportunity to express 

their views with respect to the formulation of the 

appropriate methods [to be used in the production of 


long-run incremental cost and fully distributed cost 
studies]." 


Neither AIA nor the aerospace companies which constitute its membership, 


and which are clearly "interested persons, '' has ever been consulted or 
offered any opportunity to express their views with respect to these matters 


at any time. 


4. Second, on April 10, 1968 (F.C. C. 68-388; 33 Fed. 
Reg. 5900), the Commission ordered a hearing with respect to substantial 
increases in Telpak rates initiated by AT&T pursuant FO ciansrrsirall No. 
10069 of March 25, 1968. However, on July 10, 1968, the Commission 
adopted a Memorandum Opinion and Order (F.C. C. 68-711; 13 F.C.C, 
2d 853), which, while suspending the new rates from becoming effective 


until September 1, 1968, and ordering the increased rates to be made 


subject to an accounting, deferred the hearing ". . . until further order 


of the Commission... ." It took this action because it expressed the 


view that there were certain issues being considered in Phase 1-B which 
are of "threshold essentiality to a determination of the reasonableness 


of the specific rates and rate relationships within the individual rate 


" " 


structures... and because . . the resolution of the issues in 

Docket No, 17457 regarding TELPAK sharing may have ea effect upon 

the market for TELPAK services on the basis of which Respondents 
calculated their costs of furnishing such services... ” (Id, Paras 8, 9). 
Apparently when the Commission issued its subsequent Memorandum 

Opinion and Order of July 29, 1969, directing that the record of Phase 1-B 
be incorporated by reference into Docket No, 18128 (18 F, C.C. 2d 761, 765), 
it determined that the issues involved in Phase 1-B, which it had hereto 


' 


considered to be of "threshold essentiality, '' could be considered in 


Docket No. 18128. However, the Commission has expressed no such 


similar judgment with respect to the sharing issues involved in Docket 
No. 17457 and a final decision has not yet been issued in that proceeding, 
Moreover, on April 25, 1969, the Chief of the Common Carrier Bureau 


issued a Recommended Decision which concluded that the existing Telpak 


sharing regulations are unreasonably discriminatory and recommended 


that the discrimination be eliminated either by permitting the sharing 
of all private line services or by eliminating Telpak sharing entirely. 
Effectuation of either recommendation would, of course, radically alter 
the revenues which AT&T would collect. Nevertheless, it is perfectly 
obvious that the so-called "studies" accompanying Transmittal 
No. 10609 are made on the assumption that there will be no changes in 
the sharing regulations. That assumption is wholly inappropriate in 
the circumstances and makes it impossible for the Commission to make 
any judgment whatsoever on the basis of the material transmitted by AT&T. 
5. Third, in proposing the current Telpak rate increases, 
AT&T has in part ignored and in remaining part misapplied the critical 
factor of relative demand elasticity. No study of any nature was made 
concerning the availability of private microwave to serve the needs of 
aerospace manufacturers or of their ability or willingness to convert to 
private microwave if Telpak rates are raised as proposed, Instead, 
aerospace manufacturers were merely lumped in the category, "other" 
users, without any attempt to discriminate between AIA members and 
such other users in terms of the extent of the respective size, use and 
ability of dissimilar users to meet their communications needs by private 


microwave. 


6. Fourth, the so-called "implementing studies" proffered 
by AT&T suffer from basic and critical defects in the techniques and 
methodology employed. Further, these studies explicitly concede that 
the return to AT&T under existing tariffs is compensatory. In these 
circumstances, and particularly in view of the fact that no hearing has 
yet been held on the prior rate increase (which brought the existing 
rate into effect), the new and further increases should not be permitted 
to become effective. 

7. An additional consideration which compels either 
rejection of the new Telpak rate increases or staying their effectiveness 
is that unless the Commission takes such action it will have denied Telpak 
users the hearing to which they are entitled with respect to previous 
rate increases now in effect. When the Commission deferred the hearing 
on the Telpak rate increases proposed by AT&T parece to Transmittal 
No. 10069 of March 25, 1968, it did so in the face of the mandate of 
section 204 of the Communications Act (47 U.S.C. 204) which provides 
that if the Commission orders a hearing with respect to increases or 
proposed increases in charges, it shall give the sicewing "preference over 
all other questions pending before it and decide the same as speedily as 
possible. '' Assuming that the Commission possesses the authority to defer 


such a hearing, that authority can only be found in section 4(i) and 303(r) 


(47 U.S.C. 154(i), 303(r)). But the three sections must be read as an 


harmonious whole; and, so read, they do not permit the Commission 

to follow a course of action which exposes the consumers to successive 
and cumulative increases in rates and charges without having afforded 
them a timely hearing as to the legality of those rates. In consequence, 
the Commission ‘is required in these circumstances to exercise its 
authority under sections 4(i) and 303(r), to reject this second round 

of increases or at least to prevent those increases from becoming ef- 
fective until a hearing is held with respect to the legality of present 

and proposed rates. Such action is particularly appropriate in a case, 
such as this, in which neither a three-month suspension nor an ac- 
counting order provide realistic protection to the consumers and where 
the carriers supporting data indicates that the existing rates are com- 
pensatory and impose no burden on customers for other carrier-provided 


services. 


Interest of AIA 


8. AIA is organized as a non-stock, membership corpora- 
tion under the laws of the State of New York and is authorized, asa 
non-profit corporation, to conduct its affairs in the District of Columbia. 
AIA is the national trade association of the manufacturers of aircraft, 
missiles, spacecraft, propulsion, navigation and guidance systems, 
support equipment, accessories, parts, materials and components 
used in the construction, operation and maintenance of these aerospace 
products. Current membership of AIA includes 58 aerospace manu- 


facturing companies plus their corporate divisions. 


9. The aerospace industry consists of AIA member 
companies, aerospace companies that are not AIA members and the 
aerospace activities of non-member companies. In 1967 monthly 
average employment in the aerospace industry was !, 392, 900 
persons and its sales were over $27. 2 billion, of which approximately 
75 percent were to various federal government agencies. As a conse- 
quence, the aerospace industry is the largest seller to the federal 


government. Since approximately 50 percent of the contract dollars 


on its government contracts are subcontracted, the aerospace industry 


is also the largest buyer for government account. AIA member com- 
panies constitute the core of the aerospace industry. In 1968 they 
employed more than 1, 100, 000 persons and had sales 6t over $23 
billion. They received over 80 percent of the procurement dollars 
spent each year by the Department of Defense and the National Aero- 
nautics and Space Administration for aerospace goods and services. 

10. There is a vitally close relationship between the aero- 
space industry and the defense of the United States, meal there is a close 
technical interdependence among the aerospace manufacturers, their 
subcontractors and the government agencies, me eervices and 
air carriers with which they deal -- all of which must operate under 
closely coordinated time schedules. Yet the manufacturers and their 
subcontractors and customers, including various components of govern- 
ment agencies and of the military services, are widely dispersed within 


the United States. Typically, the administrative offices of a company 
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may be in one section of the United States, the production plants 


working on a government contract in one or more other sections, 


testing facilities in still another section and subcontractors widely 
dispersed throughout the nation. 

11. Because it is no jonger financially or physically 
possible for an aerospace manufacturer io develop and produce the 
large jet aircraft of today and the jumbo jet which will enter service 
this fall, a large part of the aircraft is subcontracted (67% of the 
Boeing 747 airframe weight) to widely dispersed companies which, 
in many instances, assume a part of the financing burden. In the 
case of the 710,000 pound 747, Boeing lined up its subcontracting 
team, set a target date for completion of its first aircraft three 
years later, moved a mountain, built the world's largest plant (by 
volume), employed or transferred 21,000 workers to its assembly 
plant, and rolled out its first aircraft one day ahead of schedule. 

12. The role of communications in this exceptional ac- 
complishment is described eloquently in an AT&T advertisement 
which features a picture of the 747 with the caption You're looking 
at 4-1/2 million airplane parts connected by telephone’. More- 
over, new technical developments require increasingly close and 
expeditious working relationships between the aerospace manufacturers 
and the airlines following delivery of the aircraft. For example, the 
manufacturer of a new jet transport aircraft has agreed to provide 


product support to its customers to the extent that it has been 


necessary for the manufacturer to establish a world-wide communi- 


cations network having the capabilities of voice, teletypewriter, data 


and facsimile transmission. Included as a part of the network will be 
the customer airlines' maintenance bases and strategic facilities. 

13. Data processing -- often by means of computers situ- 
ated far from the source of accumulation of the data -- is essential for 
purposes of production, inventory, payroll and other controls. Engineers, 
production and testing personnel must be in constant voice communica- 
tion. Design and engineering plans must be readily transmittable by 
means of facsimile. Therefore, the aerospace industry and the security 
of the United States are specially dependent upon and in need of rapid, 
efficient and economical means of transmission of information between 
designated points, including voice, teletypewriter, facsimile, data for 
computer processes, signalling, metering, etc. 

14. Telpak services currently offered by AT&T provide 
such large capacity communications facilities between designated 
points. In consequence, member companies of AIA are large users of 
Telpak. In fact, eight aerospace companies alone pay approximately 
over $14, 295, 000 per year for interstate Telpak services, including 
terminal costs; and it is estimated that the rate increases which would 
be effectuated by Transmittal No. 10609 would increase such costs for 


those companies by approximately $3, 750, 000, or over 26%. 


The Proceedings Involved 
15. Telpak service was first instituted by AT&T in 
January of 1961 as a competitive response to private microwave. 
Although the service has been available for well over cight years, 
the reasonableness of the rates charged for Telpaks C and D has 
never been eee The original Telpak case determined 


that there is apparent competitive justification for Telpaks C and 


D; however, the Commission was unable to determine whether then 


existing rates charged for those services were compensatory. 37 


F.C.C. 111 (1964). Subsequently, the Commission instituted the 
AT&T General Rate Investigation (Docket No. 16258) to determine, 
among other things, whether the charges made by AT&T for its 
various classes of services make an appropriate contribution to 
AT&T's interstate revenue requirements. 2 F.C.C. 2d 142 (1965); 
2F.C.C. 2d 871 (1965). Thereafter, in 1966, the Commission 
terminated the original Telpak case and incorporated the undeter- 
mined issue, relating to the compensatory nature of Telpaks C and 
D into Phase 1-B of Docket No. 16258. 7F.C.C. 2d 30. However, 
i] 

Telpaks A and B were also made available in 1961. They were 

dropped by AT&T on January 9, 1967 (Transmittal No. 9467), 


following the Commission's Memorandum Opinion and Order in 
the original Telpak case, 7 F.C.C. 2d 30 (1966). 


Phase 1-B was never completed; instead, it has in effect been 
terminated by the stipulation entered into among the parties and 
the incorporation of the record in Docket 18128. 18 F. CaCared 
761; F.C.C. 69-842 (July 29, 1969). 


13. The Stipulation was described by the Commission 


. with both substance and procedure. In 
effect, the statement sets forth a set of prin- 
ciples and accompanying procedures which 
would be applied and tested in conjunction with 
the consideration of specific rate-making issues, 
such as those now involved in the pending docket 
18128, which embraces all private line services, 
including Telpak service." 


2/ 


The Commission noted the Stipulation and approved the procedures _ 


(Id., para. 9). However, with respect to substance, the Stipulation 
merely recognized ''the relevance of both fully distributed and incre- 
mental costs in considering appropriate rate levels of specific classes 

of service", but it did not purport to determine the weight to be accorded 
to either or both of these factors. Nor did the Commission make any de- 
termination in this respect (Ibid. ). It merely noted that methodologies 


would be developed to explore both factors and that Bell would file by 


2] 
With the express exception of a recommendation (not joined in by the 
staff of the Common Carrier Bureau) to reopen the record in the Telpak 
Sharing case, Docket No. 17457, and to consolidate that case with 
Docket No. 18128. Id., para. 13. 
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October 1, 1969, ". . . implementing studies called for by the State- 


ment and any related rate adjustments based thereon . . ."' (Ibid.) . 


Paragraph 11 of the Stipulation stated: 

"By such formal or informal procedure as the 
Commission deems appropriate, interested 
persons will be afforded a timely opportunity 
to.express their views with respect to the 
formulation of appropriate methods.'' (Emphasis 
supplied. ) 

In that connection the Commission stated: 

"Implementation of the stipulation and the de- 
velopment of such needed data. . . will permit 
us to proceed to the testing of specific rate- 
making principles in the light of the issues in 
the Telpak-Private Line case (docket 18128) 

. - we believe that the procedures will enable 
us' to reach these rate issues with greater dispatch 
and effectiveness than if further extended hearings 
were held in docket 16258." 

16. In addition to Docket No. 16258, two other related 
proceedings were initiated by the Commission during the period since 
Telpak was first instituted in 1961. One proceeding in Docket No. 18128, 
was directed, among other things, to the very substantial increases in 
Telpak rates initiated by AT&T pursuant to Transmittal No. 10069 of 
March 25, 1968. At the time Telpak service was first instituted by 
AT&T in January of 1961, the monthly line haulage rate for Telpak C 
was $25 per airline mile; for Telpak D it was $45 per airline mile. The 
monthly charges for service terminals were $15 for the first at a location 


and $5 for additional ones. The ratio of the equivalent telegraph channels 


per voice telephone channel (up to 150 baud) was 12to 1. Transmittal 
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No. 10069 increased these rates as follows: $28 per airline mile for 


Telpak C and $60 per airline mile for Telpak D; the monthly charges 


for service terminals were raised to $25 and $10 respectively and the 
telegraph-telephone channel (up to 150 baud) equivalence ratio was fixed 
at 6 tol. Accordingly, on April 10, 1968 (F.C.C. 68-388; 33 Fed. Reg. 
5900), the Commission instituted a hearing into the lawfulness of these 
increases and suspended their effectiveness until September 1, 1968. 

17. However, that hearing has never been held. Instead, 
in a Memorandum Opinion and Order adopted July 10, 1968 (F.C.C. 
68-711; 13 F.C.C. 2d 853), the Commission directed “nn the hearing 
be deferred". ..until further order of the Commission. rs iMogeaed May 
reason for this action was explained by the Commission as follows: 


"8. Thus, with respect to Respondents’ rate for 
TELPAK service, including those now under 
suspension and investigation in Docket No. 
18128, we will determine in Phase 1-B of | 
Docket No. 16258 whether competitive or 
other valid considerations justify the pricing 
discrimination existing in the TELPAK offering; 
and, if so, whether Respondents’ existing or 
proposed rates for TELPAK will make an ap- 
propriate contribution to Respondents' total 
interstate revenue requirements. These de- 
terminations with respect to the revenue ob- 
jectives appropriate to TELPAK and other: 
services are, in our opinion, of threshold , 
essentiality to a determination of the reason- 
ableness and lawfulness of the specific rates 
and rate relationships within the individual’ 
rate structures. It is also our opinion that 
we can arrive at these threshold determina- 
tions without Simultaneously resolving all 
other questions. 
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We recognize that the resolution of the issue in 
Docket No. 17457 regarding TELPAK sharing may 
have an effect upon the market for TELPAK services 
on the basis of which Respondents have calculated 
their costs of furnishing such services, which costs 
have been presented by Respondents in Docket No. 
16258 in purported justification of their proposed 
revised TELPAK rates. This, in turn, could have 

a substantial impact on the over-all level and revenue 
yield of TELPAK rates as well as the propriety of the 
internal rate components of the TELPAK schedule. 
As we noted in our Order in Docket No. 17457 (FCC 
63-389) concerning TELPAK sharing, we expect the 
presiding officer to employ all reasonable means to 
expedite that proceeding, and also expect the Chief, 
Common Carrier Bureau to issue a recommended 
decision at the earliest possible date. Thus, the 
proceedings in Docket No. 17457 and those in Docket 
No. 16258 will be going forward in parallel. We will, 
therefore, defer hearings in Docket No. 18128 con- 
cerning the internal specifics of the TELPAK rate 
structure until the rate principles determinations 

are made in Docket No. 16258 and the sharing issue 
is decided in Docket No. 17457." (Footnote omitted). 


18. Docket No. 17457, referred to above, was initiated by 
the Memorandum Opinion and Order adopted by the Commission on May 


19, 1967 (8 F.C.C. 24178; F © C 67-612) instituting an investigation 


into the lawfulness of provisions of AT&T's Private Line Tariff 260 which 


limit the sharing of Telpak C and D, in cifect, to government agencies, 
and regulated carriers and public utilities. After 26 days of hearing the 
record in that proceeding was certified to the Commission by order of 
the Examiner issued on October 8. 1968 (F C.C. 68 M-1391), and on 
April 25, 1969, the Chief of the Common Carrier Bureau issued his 


Recommended Decision. That Decision concluded that the sharing 
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regulations ". . . result in a rate discount to certain Private Line users 
and deny such discount to other users without adequate or sufficient 

justification . . .'' and recommended issuance of a final order requiring 
the carriers to file tariff revisions eliminating the unlawful discrimina- 


tions and preferences. The Recommended Decision (Paras. 52-63) 


expressed the view that two general approaches appear to be open to 


AT&T. One would be to discontinue any Telpak sharing and the other 
would be to permit all Private Line users to share. The Commission 
has not yet issued its final decision in Docket No. 17457. 

19. In brief, over a year ago AT&T raised its Telpak rates 
and certain substantial users, including AIA, contested the legality of 
that rate increase and the users of Telpak have never been accorded a 
hearing with respect to the legality of the increased rates, or, indeed, 
of any rate which has been charged for the service. Rather they have 
been relegated to a hearing (Docket No. 18128) which has been in a state 
of suspension for a year. Presumably that hearing will remain in sus- 
pension until the final determination of the Telpak Sharing Proceeding 
(Docket No. 17457). Yet AT&T is attempting in Transmittal No. 10609 


of October 1, 1969, to institute a second substantial rate increase. 
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Argument 


I. Inthe Circumstances of This Case Failure to 
Reject the Tariff or Stay the Telpak Rate Increases 


As Requested Would Be Arbitrary and Capricious. 
20. In 1968, AT&T instituted substantial Telpak rate in- 


creases. The Commission ordered a hearing into the lawfulness of 
those increases, suspended their effectiveness until September 1, 1968, 
and made the increase which went into effect thereafter subject to an ac- 


counting order. However, for the reasons set forth above, it expressly 


deferred holding ‘that hearing "until further order of the Commission" 


(supra, para. 17). If the Commission had chosen a different course 
and conducted the expedited hearing required by section 204 there is 
little question that in the circumstances it would not have permitted 
AT&T to effectuate still another set of Telpak rate increases before 
that proceeding was completed -- particularly where, as here (see 
para. 25, infra), AT&T has in effect admitted that the present rates 
are compensatory. Rather, in those circumstances the Commission 
would, it must be assumed, exercise the broad power to issue general 
and specific orders contained in sections 4(i) and 303(r) of the Communi- 
cations Act (47 U.S.C. 154(i), 303(r)) and its authority under section 
203(b) of the Act (47 U.S.C. 203(b)) to modify the thirty-day notice 
provisions ordinarily applicable to rate changes to prevent the second 
set of rate increases from becoming effective at least until the legality 


of the first set was finally determined. 
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21. That the Commission has the authority under sections 
4(i) and 303(r) to issue such an order is now established by cases deal- 
ing with the scope of its own authority and cases concerning the parallel 
power of other regulatory agencies operating under similar statutes. 


Thus, in United States v. Southwestern Cable Co., 392 U.S. 157 (1968), 


sections 4(i) and 303(r) were held to authorize the Commission to issue 


a prohibitory order which temporarily limited the expansion of certain 
CATV systems without a hearing. The Supreme Court so held, notwith- 
standing the fact that section 312(c) of the Act, the only relevant provision 
dealing with cease and desist orders expressly requires a'prior hearing. 
See also General Telephone Co. of California v. F.C.C., 413 F.2d 390, 
16 R.R. 2d 2001, 2018 (App. D.C. 1969). Similar authority has been 
found in the Federal Power Commission which operates under a statute 
substantially similar to the Communications Act. In Amerada Petroleum 
Corp. v. Federal Power Commission, 293 F.2d 372 (C.A. 10, 1961), 
section 16 of the Natural Gas Act (15 U.S.C. 7170), a provision almost 
identical with section 4(i) of the Communications Act, was held to 
authorize the Federal Power Commission to bar rate changes to be 

made effective during the period when prior changes relating to the 

same service were suspended. See also Federal Power Commission v. 
Hunt, 376 U.S. 515 (1964); In re Permian Basin Area Rate Cases, 390 
U.S. 747 (1968); Federal Power Commission v. Texaco, 377 U.S. 33, 


42-44 (1964). (For authority under the Interstate Commerce 
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Act, see American Commerce Lines, Inc. v. Louisville & Nashville R. 


Co., 392 U.S. 571 (1968).) In addition, section 203(b) of the Communi- 
cations Act appears to confer almost express authority upon the Com- 
mission to delay a proposed rate change from becoming effective for a 
period exceeding thirty days. That section provides that no change in 


" 


charges, etc., shall become effective . except after thirty days' 
notice to the Commission and to the public . . . but the Commission 
may, in its discretion and for good cause shown, modify the require- 
ments made by or under the authority of this section in particular 
instances. . .". The authority so to "modify" has been held adequate 
to empower the Commission to shorten the thirty day period. United 
States v. American Tel. & Tel. Co., 57 F.Supp. 451, 455 (S.D.N.Y.), 
affirmed sub nom Hotel Astor v. United States, 325 U.S. 837 (1945). 
Certainly if the neutral word, "modify", authorizes the Commission 
to shorten the thirty-day period in appropriate circumstances, it should 
also be read to ‘authorize the Commission to extend the period when such 
action is required. 

22. The background of this proceeding makes it clear that 
it would be wholly arbitrary and capricious for the Commission not to 
exercise its powers under section 4(i), 303(r) and 203(b) to prevent the 
new set of rate increases from becoming effective until the legality of the 
earlier ones are finally determined. As indicated above, that background 


includes deferral of the hearing ordered with respect to the earlier rates 


"until further order of the Commission" (para. 17, supra). The Commission 
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took this action because it considered it appropriate procedure to 


"|. . defer hearings in Docket No. 18128 con- 
cerning the internal specifics of the TELPAK 

rate structure until the rate principles deter- 
minations are made in Docket No. 16258 and 

the sharing issue is decided in Docket No. 17457." 


In the same Memorandum Opinion and Order the Commission stated it 


expected the Examiner to expedite the hearing in Docket No. 17457 and 


". , . the Chief, Common Carrier Bureau to issue a recommended de- 


cision at the earliest possible date. '' Subsequently, in a ''Petition for 
Interim Relief'' filed on August 6, 1968, AIA contended that, however 
justified the decision to defer the hearing in Docket No. 18128, the 
action was wholly inconsistent with the direction contained in section 

204 to accord to such a hearing and decision of the questions involved 
"|. . preference over all other questions pending before it [the Com- 
mission] and decide the same as speedily as possible.'' AIA argued 

that in the circumstances the Commission was obligated to exercise its 
power under section 4(i) and 303(r) to prevent the rate increase from 
becoming effective until after the postponed hearing was ultimately 
held. In an order issued on August 28, 1968 (14 F.C.C., 2d 564; F.C.C. 
68-872), the Commission rejected the contentions concerning its powers 
under section 4(i) and 303(r) made by AIA. In addition, it took the position 
that the procedure it was following would not constitute a deferral of 
hearings on the 1968 Telpak rate increases and therefore in contra- 
vention of the directions to expedite and prefer contained in section 204, 


the Commission said: 
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13.) Aerospace Industries appears to be under the 
misapprehension that our deferral of proceedings 
in this docket amounts to a deferral of hearing on 
the proposed increases in TELPAK rates. As we 
have stated on numerous occasions, the overall 
level of TELPAK rates, including the increased 
rates effective September 1, 1968, is directly at 
issue in Docket No. 16258 and may be affected by 
our action in Docket No. 17457, both of which we 
have ordered expedited. At issue in Docket No. 
18128 are the internal rate structure components 
of which we do not understand Aerospace Industries 
to complain. ''3/ 


23. ‘We do not find it necessary to reargue the merits of 
the Commission's view that, because it had ordered both the proceedings 
in Docket No. 16258 and in Docket No. 17457 to be expedited, the section 


204 directions to expedite and prefer had been conformed with in respect 


to the "hearings on the proposed increases in TELPAK rates" which were 


put into effect in September of 1968. In any event, that contention is no 
longer available to the Commission. Clearly Docket No. 16258 has not 
been "expedited" in the sense that the Commission used the term. Rather, 
without reaching any decision concerning the overall level of Telpak rates, 
including those increased effective September 1, 1968, the record in 
Phase 1-B has now merely been incorporated in Docket No. 18128 and 

an adjudication with respect to the 1968 Telpak rate increases has not 


yet occurred. In these circumstances the Commission obviously can no 


3/ 
If the Commission's reference to "internal rate structure components" 
was meant to refer to actual rates, the Commission's understanding 
was plainly wrong because that is precisely what AIA was complaining 
about. 
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longer continue to maintain that the manner in which Docket No. 16258 
has been handled has contributed to providing aerospace companies and 
other consumers with the required preferred and expedited hearing con- 
cerning the 1968 rate dees Rather, the customers affected by 
the 1968 rate increases are no nearer a determination of the legality of 


those increases and their situation is now worsened by an additional 


rate increase. 


24. The fact that the Commission had ordered the Telpak 


sharing proceeding (Docket No. 17457) to be expedited constituted the 
other prong of the Commission's contention that it had not violated 
section 204 by deferring a hearing with respect to the 1968 rate in- 
creases. It had already determined in its Memorandum Opinion and 
Order of July 10, 1968 (para. 17, supra), that the final decision in the 
ESTES | 


Examination of the Stipulation and the Commission's Memorandum 
Opinion and Order of July 29, 1969 makes it apparent that both the 
parties and the Commission had wearied of the lengthy economic 
symposium into which the proceedings in Docket No. 16258 had de- 
veloped and had come to the view that the principles considered 
during the course of that symposium could best be". . '. tested in 
conjunction with the consideration of specific ratemaking issues, 
such as those now involved in the pending docket 18128, which em- 
braces all Private Line service, including Telpak service." 18 F.C.C. 
2d, supra, 761, at para. 4. Obviously, such ''specific'ratemaking 
issues” could have been considered in Docket No. 16258 if in that 
proceeding AT&T had suggested specific rates for Telpak similar 
to those now proposed as actual tariff amendments. The significant 
difference would have been that there would not be an immediate 
impact upon customers, including customers such as aerospace 
manufacturers, not parties to Docket No. 16258. Those customers 
should not actually be burdened by the new rates merely because the 
Commission chose to consider specific Private Line ratemaking is- 
sues in Docket No. 18128 instead of in Docket No. 16258. 


Telpak sharing proceeding "could have a substantial impact on" the 
propriety of the internal rate components of Telpak, on their over- 

all level and on their revenue yield. However, the Commission's 

view that the "expedited" proceedings in Docket No. 17457 somehow 
operated to provide the expedited rate hearing required by section 204 
is no longer available. The plain fact of the matter is that the Com- 
mission simply has not expedited the proceeding. The record in that 
proceeding was certified to the Commission on October 6, 1968, more 
than one year ago (F.C.C. 68M-1391). Nevertheless, the Recommended 
Decision of the Chief of the Common Carrier Bureau in this "expedited" 
proceeding was not issued until April 25, 1969, more than six months 
later. Now, nearly an additional six months have passed and the Com- 
mission has neither finally decided the case nor even indicated if oral 
argument will be held or when. In these circumstances the Commission 
is no longer in a position to contend that it is expediting completion of 
Docket No. 17457. In addition, the whole pattern of the procedure 
adopted by the Commission with respect to the various Telpak pro- 
ceedings was to assign an order of priority to their decisions: first, 
Dockets Nos. 16258 and 17457, and then Docket No. 18128. However, 
it has modified that order of procedure with respect to the relationship 
between Docket No. 16258 and Docket No. 18128 and Docket No. 17457 
has not been completed. In other words, the situation and factors upon 


which the Commission depended in establishing the temporal order on 


which the various proceedings would be heard have altered radically 
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since 1968. In light of all of the foregoing it is clear that the Com- 
mission has ample authority to take appropriate remedial action; and 
in the present circumstances it is clearly encumbent upon the Commis- 
sion to exercise such authority to grant the relief requested herein in 
order to prevent injury to the Telpak customers. 


Il. A Further Increase in Telpak Rates 
Is not Justified Since Present Rates 


Are Conceded to be Compensatory. 


25. Grant of the relief requested is required be- 
cause the rate increases now proposed are not justified in view of 
AT&T's virtual admission that the present Telpak rates:are compen- 


satory. In the Stipulation it was agreed (Item 12) that "the rates for 


any category of service should produce a rate level which is not below 


LRIC... ". (Emphasis added.) In other words, it was agreed 


among the parties that, generally, LRIC should constitute the "rate 
floor, i.e., the point at which the rates are at least compensatory. 
Attachment C to AT&T's submission of September 29, 1969, entitled 
"A Long-Run Incremental Cost Analysis of TELPAK Private Telephone 
and Private Telegraph Service" provides a summary statement of 
incremental cost factors applied to the total estimated end of 1971 
market quantities. Based on the data submitted in support of Attach- 
ment C, the following breakout has been prepared of the LRIC costs, 
estimated revenues and profit or loss for the constituent rate ele- 
ments, i.e., Telpak C line haul charges, Telpak D line haul charges 


and terminal charges. 


Incremental Unit Costs and Total Estimated End-of-1971 Market antities 
(Thousands of Dollars) 


Line Haul 
TELPAK C TELPAK D Terminals Total 


Oriyinally filed rates 


LRIC Costs $ 36,200 $102,000 $170,500 $308, 700 
Estimated Revenues 89, 000 90, 800 53, 900 233, 700 
Profit [loss] 52, 800 [11, 200] [116, 600] [75, 000] 


Interim rates that became 
effective September 1, 1968 


LLRIC Costs 42, 300 
Estimated Revenues 109, 500 
Profit [loss] 67, 200 


Rates filed to be effective 

November 1, 1969 
LRIC Costs 39, 800 143, 700 
Estimated Revenues 112, 500 106, 600 
Profit [loss] 72, 700 (37, 100] 


Sources: 


(1) AT&T: Attachment C to "Long-Run Incremental Analysis of 
TELPAK Private Line Telephone and Private Line Telegraph 
Services”. 

(2) AT&T: "Appendix to Interstate Private Line Market Study" 
Tab 15, worksheets 9, 33, 45, adjusted to force reconciliation 
with Attachment C (Source 1 above). 
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5/ 
26. The foregoing table reveals that the interim (present) 


rates are compensatory with a contribution of $1.3 million to AT&T 
total revenues. The proposed rates, on the other hand, would generate 
a profit or contribution of $85 million. This contribution does not neces- 
sarily constitute a bookkeeping profit because it conceivably represents 
the additional revenue made available to Telpak to offset the costs of 
other services which constitute the bulk of the Bell System. Thus, it 
enables the other services to be offered at lower rates than would be 
possible if Telpak were not in existence. The present posture of the 
applicable rates is therefore as follows: interim rates became effective 
September 1, 1968; such rates presently produce a ''profit' for the tele- 
phone company and are, therefore, certainly compensatory; and the 
proposed rates filed to be effective November 1, 1969, will show a 
"profit" in the order of approximately $85 million. The question pre- 
sented is whether the Commission should permit the latter rates to 
5/ It will be noted that the above Table sets forth data for "incremen- 
tal unit costs applied to total estimated market quantities" rather 
than long-run incremental costs. It should be recognized that a 
total long-run incremental cost applicable to Telpak, if properly 
developed, would be derived by comparing the costs. incurred by 
the Bell System under the respective rate schedules with the costs 
which would be incurred by the Bell System with no Telpak offering 
whatever. The difference between these two cost developments 
would represent true long-run incremental costs. The importance 
of this distinction is that in the absence of Telpak some shifts would 
occur in Telpak customers to other offerings within the Bell System, 
such as private line, WATS, etc. Such shifts would represent Tel- 


pak costs which would not be saved by the Bell System absent the 
Telpak offering. 
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become effective during the period in which it is still considering the 
validity of existing rates; or rather whether it should permit existing 
yates which are admittedly compensatory to remain in effect during 
the period when it is determining the appropriate rate level. In view 
of the fact that customers have never been afforded a hearing on the 
appropriate rate; and in view of the substantial questions raised with 
respect to the procedure and methodology followed by the telephone 
company, and particularly its failure to comply with the "Agreement" 
pursuant to which the proceeding in Docket 16258 was terminated, it 
is submitted that the Commission should not permit the new proposed 
rates to become effective. 

The AT&T Cost Study Does Not Comply With 

The Stipulation in Docket 16258 or With Section 

61.33 of The Commission's Rules And, In Any 

Event, Does Not Support a Rate Increase. 

27. In addition to the legal and equitable considerations 
described above, the new Telpak rates should be rejected or their 
effectiveness stayed pending a decision as to the legality of the existing 
and proposed rates because AT&T simply has failed to follow the pro- 
cedures contained in the Stipulation pursuant to which the record in 
Docket No. 16258 was incorporated in Docket No. 18128 in a number 


of significant respects. Thus, the Stipulation expressly states (para. 11) 


that ". . . interested persons will be afforded a timely opportunity to 


express their views with respect to the formulation of the appropriate 
methods . . .'' to be used in the production of long-run incremental 
costs and fully distributed cost studies. That the phrase "interested 
persons" meant something more than parties to the Stipulation or to 
Docket No. 16258 is perfectly clear from the fact that the Stipulation 
elsewhere refers to ''the parties", the ''several parties" and the "par- 
ticipating parties". Accordingly, the reference to "interested persons" 
must obviously be to those affected who were not parties to Docket No. 
16258. Prior to the adoption of the Stipulation, AIA had clearly evi- 
denced its "interest" in Telpak rates by its intervention in Docket No. 
17457 and Docket No. 18128. Indeed, once it is conceded; as it must 
be, that the phrase "interested persons" refers to parties other than 
those in Docket No. 16258, it is difficult to conceive to whom the 


phrase "interested persons'' would refer if it did not refer to AIA. 


Yet AIA was never offered an opportunity, "timely" or otherwise, to 


express its views with respect to the cost questions. Indeed, if it 


had been it is hardly likely, in the light of the serious consideration 
which AIA member companies have been and are currently giving to 
service alternatives other than AT&T's Telpak, that the aerospace 
industry would have been lumped in the category of "others". Ata 
minimum this category would have been refined to discriminate on the 


basis of use, size, capital, communications know-how, and other 


relevant criteria with the necessary result that appropriate and 


meaningful weight would have been given to the criterion of demand 


elasticity. 

28. In addition, AT&T's cost studies clearly assume 
that the existing sharing regulations will remain in effect. That assum) 
tion is in flat contradiction to reality. Indeed, it was because of serious 
doubts as to the validity of the assumption that the Commission deferred 
the hearings in Docket No. 18128 until the completion of Docket No. 
17457. Moreover, the April 23 Recommended Decision of the Chief 
of the Common Carrier Bureau in that Docket concluded that the sharing 
regulations are not reasonable. It recommended either that the sharin: 
privilege be eliminated entirely or that it be extended to all Private 
Line users. Either course would have a most obvious and serious im- 
pact upon the level and revenue yield of Telpak rates and upon its interna: 
rate components. It is true that AT&T disagrees with the recommenda 
tions of the Chief of the Common Carrier Bureau. Nevertheless, in 
the circumstances, at a minimum, AT&T was required to consider 
the impact not only of the existing regulations but of the alternatives 
suggested by the Chief of the Common Carrier Bureau. AT&T's failur« 
to do so makes it clear that it did not take seriously its obligation to 
make further cost studies and that the "studies'’ made simply do not 


meet the conditions of the Stipulation. Further,in these circumstances 
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AT&T's "studies" cannot be deemed to meet the requirement con- 
tained in Section 61.33 of the Commission's Rules (47 CFR 61. 33(a)) 
that changes in charges be accompanied by a detailed statement of the 
reasons therefor. The currently proposed tariff revisions must 
therefore be rejected. 

29. An examination of the so-called studies discloses 
that they are so replete with fundamental errors as to make it clear 
that they were not seriously undertaken in the first place and do not 
meet AT&T's obligations under the Stipulation. The table set forth 
at page 25, supra, also reveals the disproportionality of the revenues 
and costs of the respective rate elements. Under all three of the rate 


schedules, AT&T's figures disclose that Telpak C charges substantially 


exceed its associated LRIC costs. Indeed, under AT&T's proposal, 


Telpak C revenues are three times Telpak C costs. This is so even 
though Telpak C now earns a profit in excess of the total estimated 
cost for the line haul service involved. On the other hand, terminal 
charges now account for little over half of the costs associated with 
terminals. However, even under the proposed new rate schedule, 
terminal revenues would cover only three-quarters of the terminal 


costs. On the other hand, under the proposal the Telpak D line haul 


charges will yield a profit in excess of sixty percent over and 
above the assured eight and one-half percent return on associated 
net investment. 

30. AT&T's attempted justification of the newly 
proposed ratio of telegraph to telephone channel equivalencies 
is wholly unrelated to cost differences. AT&T argues that total 
costs, including terminals approximate a 2:1 ratio of telegraph 
to telephone, and it states that the difference results almost en- 


tirely from terminal costs. However, it does not take the simple 


course of adjusting the terminal costs. Instead, it increases the 


line haul charges, even though, as a technical matter, an equiva- 
lency ratio of 18 to 1 is possible. In consequence, the long-haul 
user is penalized because he must absorb much of the high cost 
of terminals even though short-haul users in fact use proportion- 
ately more terminals. 

31. It is axiomatic in the application of rudimentary 
principles of incremental costing that any acceleration in the rate 
of growth will result in lower unit costs. It is also fundamental 
that a slower growth rate results in higher unit costs as the effects 
of scale economies are retarded. Since the varying rate schedules 


can affect the rate of growth of the Bell System, each rate schedule 


should be analyzed in terms of the separate cost functions which 


it creates. All other factors remaining constant, rate schedules 
which stimulate rapid expansion of the system necessarily result 
in lower unit costs than those which discourage or retard system 
expansion. However, the cost study which is offered in support 
of AT&T's rate proposals fails to make any meaningful applica- 
tion of the principle of incremental costing since the proposed 
rates apply a single unit cost to all levels of rate increase. 

32. The proposed rates suffer from the additional 
failure to recognize and make allowance for the comparatively high 
density which characterizes Telpak communications as compared 
with other AT&T services, such as ordinary private line and MTT, 
but unlike the other services, Telpak is essentially a volume service. 
Telpak C has a base capacity of 60 channels, and Telpak D a base 
capacity of 240 channels. Accordingly, by their very nature Telpak 
C and Télpak D generate high density usage. Moreover, Telpak is 
ordinarily required in connection with large concentrations of popu- 
lation and substantial economic activity. It would therefore be appro- 
priate to deduce that Telpak is superimposed upon the heavy volume 


routes of AT&T's other services. It follows that Telpak involves a 


much greater proportion of high density, low-cost facilities than 


does the average MTT telephone circuit. 


33. Further, although the high-density characteris- 


tics of Telpak are of record and undisputed in Docket 16258, the 


AT&T cost studies do not reflect these admitted facts and the studies 
relied upon are devoid of any bases to support proposed Telpak costs 
on the unsupported premise that it bears the same density character- 


istics as the remainder of the Bell System. 


34. Another example is provided by the Full Additional 
Cost Studies which were conducted by AT&T in 1967. In those studies 
the adjustment to net investment levels from gross investment was 
derived simply from the ratio of accumulated book depreciation esti- 
mated for a particular property account to the total book investment 
in the same account. The use of such book depreciation accruals is 
inaccurate since it produces some inflation of accrued depreciation 
when applied to incremental investment. This result follows since 
the property accounts include substantial amounts of obsolete equip- 
ment. The high unit investment costs of that equipment had been 


depreciating for many more years than the more recent, low-cost 


AUS 


SEG 


facilities which were being costed as incremental investment. 
Although this approach, which uses the simple ratio described 
above, obviously requires a reduction in the amounts allowed 


for accrued depreciation, the reduction has not been made. . 


35. Finally, although as jndicated above, AT&T 
overstated its depreciation in 1967, it has now made a fundamental 
error which results in significant understatement of accrued de- 
preciation. What it has done is to use only the depreciation which 
would accrue during a five-year planning period. AT&T has failed 
to consider depreciation as an expression of the long-term Bremsce 
depreciation accrual of the incremental property involved. This 
approach fails to accord appropriate significance to the function 
of return on investment as applied to individual units of property. 
Instead, it treats return on investment like a cash expenditure 


equal to some fixed percentage of net investment. In fact, however, 


return on net investment is based on the economic concept that 
every dollar of investment must generate sufficient earnings to 
permit the investor to maintain his credit and attract the capital 


required for the particular investment involved and for future 


investments. 


36. The fallacy of the AT&T approach is that it 
would make all short-term investments preferable to all long- 


term investments. And to limit, as AT&T has, the return toa 


planning period of five years will obviously lead to misleading 


conclusions. For example, if the investment will continue to 
earn income for 20 years, the first five years alone will invari- 
ably show that investment to be uneconomical. During those five 
years the unamortized portion of the investment will always be 
too great in relation to its annual earnings potential. In deter- 
mining the long-run earnings requirement of a 20-year invest- 
ment, it would be irrelevant that in its first five years earnings 
may be four percent of the then current level of net investment 
or that in its last five years they may be 30 percent. The true 
economic worth of the investment can only be measured on the 
basis of its full 20 year life. It follows that the base for return 
on investment must express the long-term average level of de- 
preciated value of the assets in each class of property. Again, 
the error is so fundamental as to cast doubt on the validity of 


the AT&T's studies. 


IV. Limitation of Relief to Suspension for Three 
Months or Less Followed by an Accounting 
Order Would not be Appropriate in the Cir- 
cumstances and Would be Inadequate and 
Grossly Inequitable. 


37. It might be contended that an alternative to rejec- 
tion or stay of the proposed Telpak rate increases as requested herein 
would be a suspension for a period of up to three months pursuant to 
Section 204, followed by an accounting order. However such a pro- 
cedure would be inappropriate, inadequate and grossly inequitable in 
the circumstances. So far as the aerospace companies and other Teipak 
customers are concerned, any relief which might be afforded by an 
accounting order would be wholly illusory. Of course, the Courts hav« 
recognized this generally to be the case. In Federal Power Commission 
v. Tennessee Gas Transmission Co., 371 U.S. 145 (1962), the Supreme 


Court stated: 


"True, the exaction would have been subject | 
to refund, but experience has shown this to 
be somewhat illusory. .. . It is, therefore, 
the duty of the Commission to look at 'the  _ 
backdrop of the practical consequences [re- 


wt 


sulting] . . . and the purpose of the Act. 
371 U.S. at 154, 155. 6/ 


See Federal Power Commission v. Hunt, 376 U.S. 515, 524- 
525 (1964), citing with approval the principle, inter alia, that 
a refund does not afford sufficient protection to the ordinary 
consumer, 


as generally present. In this case, the substantial increases in Telpak 
rates initiated by AT&T Transmittal No. 10069 of March 25, 1968, were 44 


suspended for a period of three months and were made subject to an ac- 


| 
counting order (FCC 68-711; 13 F.C.C. 2d 853). The accounting, which 


was provided by the Commission, was to be determined in the light of 

a hearing on the validity of such increased rates. Yet that hearing was 
deferred and has never been held. It is, of course, the fact that any 
accounting procedure is subject to numerous inherent bookkeeping com- {| 
plexities. Such complexities are multiplied geometrically if one accountin 
period is mounted on an earlier accounting period. The resulting com- 
plexities will necessarily be of such magnitude as to render the procedure 
completely unmanageable. For example, as a result of the increases 
which became effective pursuant to AT&T's Transmittal No. 10069 of 
March 25, 1968, users of Telpak services were required to effect a re- 
configuration of such services in the light of the revised and increased 
tariffs. In consequence, in any accounting order which deals with such 
Telpak services it would be extremely difficult to ascertain the amounts , 
which would have been paid by any single user on the basis of the different 
configurations which they were compelled to abandon. With the complex . 


and diverse routes utilized by any single user, the pertinent computations 


become extremely complicated and difficult. When the accounting order 
entails a determination of the comparative costs resulting from succes~ 
sive tariff increases with the further and additional aoeonint ations which 
inevitably follow, the inquiry becomes unresolvable. 

39. Further, the increase in Telpak rates will inevitably 
constitute a direct stimulus to the inflationary spiral, ne the businesses 
affected must increase the price of their products, thus facing the entire 
public with higher prices. To the extent that the increase is not justified, 
it will have put pressure on the economy that should have been avoided. 


The Telpak increase is comparable to rises in steel and automobile 


prices and in the prime rate charged by banks, all of which have been 


actively opposed by the Executive Branch of the Federal Gavcemment: 

It is more directly inflationary than a strike in one industry for higher 
wages. Increasing Telpak rates before the need can be established is 
clearly in conflict with the public interest. 

40. The foregoing relates to any Telpak customer and 
the public interest generally. The aerospace companies will suffer 
special irreparable injury from a further Telpak increase even if it is 
accompanied by an accounting order. | 

a) Following the institution of Telpak services, aero- 
space companies geared their company network planning to CCSA sys- 


tems after many thousands of man hours and dollars were spent on 


performance, cost and configuration studies. The determination to 
utilize the CCSA systems was dependent in turn upon the use of Telpak 
C and D trunking groups based on the assumed availability of such 
groups at the existing cost structure. However, now there is a very 
high probability that the effect of the successive increases will compel 
aerospace companies to abandon their CCSA systems. The impact of 
the increases may be illustrated by reference to The Boeing Company. 
The 1968 rate increase amounted to a 19% or $948, 000 yearly increase 
in Boeing's long-distance costs. The currently proposed increase 


will amount to an additional 18.9% or $852, 000 a year increase in 


Boeing's long-distance costs. The effect of the whole increase, 37.9% 


or $1, 800, 000 may, therefore, make it necessary to abandon the CCSA 
system. A decision to abandon CCSA, once implemented, is irrever- 
sible for all practical purposes. Should Boeing implement such a 
decision, only to learn later that the Commission has disallowed all 

or part of the requested increase, and thereby reestablished economic 
attractiveness of CCSA, a minimum of eighteen months to two years 
would be required to restore the system to its present operational 
state (if CCSA facilities were still available). Many thousands of 
additional dollars per month would have been wasted in the interim, 
both capital and operating, in restoration of additional attendant ser- 


vices, plant space and utilities for the same, hiring and training of 


operator personnel, planning and implementation of alternative ser- 
vice concepts, and additional supervision, accounting personnel etc. 
b) The abandonment of Telpak by aerospace companies 
will result in a grave impairment of the companies' technology because 
centralized computer services (data processing facilities) and like 
capabilities will no longer be economically feasible. For example, 
to an increasing degree aerospace companies concentrate their major 
data processing machines in a headquarters location andl serve remote 
locations by terminal equipment connected to the omens by broad- 
band transmission paths arranged from Telpak channels ‘surplus to 
the immediate needs of the Company for CCSA purposes. Any change 
in Telpak costs sufficient to force an aerospace company to abandon 
its CCSA system would force their data processing organizations either 
to accept higher costs in order to sustain the otherwise economical 
centralized operational concept or to abandon this concept and return 


to a decentralized scheme. The likely consequence is a regressive, 


expensive and wasteful operation in an otherwise rapidly developing 


technical area. In addition, the inevitable effect of conversion from 
Telpak-based systems will be the overburdening of the public network 
(DDD) to which aerospace users will be required to turn, Presently, 
aerospace customers utilize a substantial percentage of the long dis- 


tance facilities of AT&T on aprivate line basis. If this load is thrown 


into the public network the resulting delays, interruptions and other 
breakdowns in service may result in severe dislocations. None of 
these consequences can be compensated for by an accounting order. 

c) The Government generally requires aerospace manu 
facturers who do business with it to contract on a fixed price basis. 11 
is however, impossible for business to contract with the Government 
on a fixed price basis and absorb increases in utility charges without 
special relief. In view of the Government's policy as to fixed price con 


tracts, AT&T should not be permitted to impose substantial increases 


of doubtful legality upon the aerospace companies prior to a final de- 


termination of the legal questions. Further the contractual relationships 
of aerospace manufacturers with their commercial customers are also 
based on fixed prices, and deviations usually are allowed only when ticc 
directly to changes in general indices, such as the cost of living. 

d) AT&T represents that it is its intention to offset 
the additional revenues received from the increase in Telpak rates 
"|. . by adjustments in the rates for interstate message toll telephone 
service (MTT) and wide area telephone service (WATS)". This basis 
upon which the telephone company relies in purported justification oi 


the rate increase, poses a hopeless dilemma for aerospace companies 


which is not met or aided in any respect by an accounting order. The 


nature and amount of the "'adjustments"' in the rates for MTT and 
WATS are not disclosed; nor is the timetable for the proposed filing 
or effectiveness of such "adjustments" indicated. In view of the severe 
impact on the operations of aerospace companies resulting from the 
increase in Telpak rates, they must be apprised of the nature and time- 
table of the represented "adjustments'' in MTT and WATS rates so that 
they may make intelligent plans for their future operations. 

41, The Commission's one day suspension order of 
rate increases for program transmission services (Docket No. 18684; 
FCC 69-1038, October 6, 1969) and the imposition of an accounting order 
is not a precedent which supports similar limited relief in this proceeding. 
The facts relating to the two matters differ in significant respects. 
Thus, AT&T filed an increase in program transmission rates on Feb- 
ruary 1, 1968. However, the Chief, Common Carrier Bureau, requested 


AT&T to extend the effective date of the tariff in order to perform new 


studies of these services, and AT&T did voluntarily grant extensions 


until September 1, 1969, The Commission, on these facts, denied 
the requests of the networks for more extended relief holding 

that: ''. . . [iJn view of the background associated with the present 
filing and noting the inordinate amount of time already expended in 

attempting to resolve this situation, [it] perceive[d] no advantage to 


the public in granting the extension of time requested. "Id. at para. 4. 


In order to ensure the rights of the parties, however, it entered a 
suspension order to enable it to compel an accounting. The instant 
filing presents no such comparable circumstances. The Chief of the 
Common Carrier Bureau requested no delay of AT&T and none was 

canted. To the contrary, one major rate increase in the rates for 
ielpak services became effective on September 1, 1968. And, as 
the Commission is well aware, that increase was put into effect 

thout the benefits of a hearing. In addition, the program trans- 

ission tariffs have, in part, been subject to a major hearing, i-c., 
Sports Network, Inc., Docket No. 16043 (FCC 68D-4), as well as 

se scrutiny by the Staff. The instant tariff filings have had no 

such comparable evaluation. Accordingly, the relief which AIA 


requests should not be affected by the Commission action in the 


program transmission tariff matter. 


Summarv Conclusion 


42. In order to arrive at a resolution, in the public 


interest, of the questions presented by the instant controversy, it will 


be helpful to view the events and considerations detailed above in per- 
spective. In broadterms, Telpak emerged as a new service offering 
about a decade ago as the competitive response of AT&T to private 
rnicrowave. The Telpak offering proved to have all of the essential 


elements of a "good deal", since it served the interest of both the carrier 
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and its customers. AT&T was able to attract additional sources 

of revenues at relatively low additional cost, while at the same 
time meeting the competitive threat which it believed to be pre- 
sented by private microwave. The customers, in turn, were able 
to obtain efficient and economical communications facilities which 
enabled them to meet their increasingly sophisticated and diverse 
communication needs. For example, aerospace companies were 
enabled to introduce and integrate computer and other data functions 
in their manufacturing activities, to coordinate the activities of 
remote installations and to better serve customers. 


43. During the same period the Commission became 


increasingly aware that there might be inequitable and unjustifiable 


differences among the several AT&T service offerings in terms of 

costs, charges and contributions to revenue and that a basic re-examina- 
tion of such services was required, Accordingly, the Commission 
initiated the General Rate Investigation proceeding in Docket No. 

16258 with a view towards arriving at basic principles which would 
determine the appropriate overall rate to AT&T and of Sestcing that 
each of the services, including Telpak, bears its appropriate burden 

in contributing to such return. After the proceedings in Docket No. 


16258 were initiated and during the pendency of these proceedings, 


the Commission initiated the Telpak Sharing Proceeding (Docket 


No. 17457) to determine whether the sharing privileges accorded 
to specified, limited users were unduly discriminatory and, if so, 
the nature of the required remedial action. Neither of these pro- 
ceedings has been decided, The Telpak sharing case remains pen- 
ding and, the Commission has, in effect, terminated the General 
Rate Investigation with no resolution of the basic questions there 
presented. When it took that action the Commission relegated the 
resolution of the basic questions involved in that proceeding to 
specific rate making proceedings; and in the case of Telpak these 
questions have been specified in Docket No. 18128. 

44, Accordingly, to date there has never been a 
determination by the Commission of the reasonableness and there- 
fore the validity of Telpak rates. Understandably, the Commission 
was disabled from making any such determination because of its 
judgment that it was first required to determine matters relating to 
revenue contributions and rate making principles and also to make a 
determination concerning the legality of the sharing regulations. None 
of these determinations has yet been made even though the Commis- 
sion has explicitly held that the prior resolution of these questions is 
an essential and necessary condition precedent to consideration and 


decision of Telpak rates. 


45. Nevertheless, AT&T has moved forward in the area 
of rate revision. A year ago it filed a tariff revision which resulted in 
a substantial increase in Telpak rates. Although the validity of those 
rates was designated for hearing and the rates became effective subject 
to an accounting order, the hearing has never been commenced. It re- 
mains in a state of suspension. Now, the telephone company has come 
forward once again with a new and even more substantial proposed in- 
crease which it seeks to make effective November 1, 1969. The filing 
of successive and substantial rate increases in the present posture of 
the Commission's consideration of rate making poses the question whether 
the Commission should permit such rates to come into effect and remain 
in effect for some indefinite but certainly protracted period, or whether 
it should reject or stay the effectiveness of these rates on the terms re- 
quested by AIA. 

46. It is respectfully submitted that the answer to this 


question is almost self-evident. If the question were to be determined 


on the basis of the respective equities of the parties, the answer clearly 


must be adverse to AT&T. It has enjoyed one rate increase which quite 
obviously is more than compensatory. If the question is to be determined 
on the basis of the power of the Commission, the ates is equally 

clear -- the Commission enjoys plenary authority to arrive at the result 


dictated by the equities. Certainly in any other circumstances if a 
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telephone company attempted to put into effect successive rate increases 
while the Commission was considering the legality of earlier ones, it 
could not be successfully contended that the only remedy available to 
the consumers would be a limited suspension, with or without an ac- 
counting; and that the Commission is powerless to take any steps to 
‘event the effectiveness of such successive increases. The fact that 
the Commission has taken steps to examine some of the essentials and 
that that effort is time consuming should not change the result. Indeed, 
Commission has frequently imposed ''freezes'' of one type or another 
while it has undertaken such a basic effort. Thus, for example, in the 
‘oadeast field the Commission has frozen grants of new and modified 
uthorizations for AM, FM and television stations, pending the adoption 
of basic rules governing such assignments. In the area of CATV regu- 
‘ation the Commission has, from time to time, imposed multiple freezes 
on the consideration of authorizations and waivers providing for the initi- 
ation and expansion of systems. Such freezes clearly evidence the plen- 
ry nature of the Commission's powers. They operate to inhibit the 


development of a whole area of communications activity, e.g., tele- 


vision, CATV, etc. What AIA here requests is a far less drastic ap- 


plication of that plenary power. It merely requests that no increase in 
Telpak, one small component of AT&T's interstate service which is, 
in fact, compensatory, be made subject to a rate increase until the 


reasonableness of that increase is established. 
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Prayer 


WHEREFORE, the premises considered, Aerospace mmcuisties 
Association of America, Inc., respectfully prays that the Commission 
promptly reject or stay, as hereinabove requested, the effectiveness of 
the increases in rates and charges for Telpak (Series 5000), Tariff F.C.C. 
No. 260, as proposed pursuant to Transmittal No. 10609 of the American 
Telephone and Telegraph Company, dated October 1, 1969, and that the 


Commission grant such further relief as may be just and proper. If the 


Commission has any doubts as to its power to grant, or the propriety of 


granting, the relief here requested, prompt oral argument before the 
Commission en banc is requested. 
Respectfully submitted, 


AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC. 


By /s/Arthur Scheiner | 
Arthur Scheiner | 


/s/Harold F. Reis 
Harold F. Reis 


OF COUNSEL: Its Attorneys 
Wilner, Scheiner & Greeley 

1343 H Street, N. W. 

Washington, D. C. 20005 


October 10, 1969 
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PETITION TO REJECT, OR REO UE OR SECURE 
WITHDRAWAL OF, FURTHER TELPAK RATE INCREASES, 
AND _REQUES’ st FOR ORAL ARGUMENT __ 


Standing ot Petitioners. 


The Proposed Further Rate Increases Are Preaicated 
Upon an Excessive, Unauthorized 8-1/2% Rate of 
REtCurny <p ep ik so ie 


The Proposed Further Rate Increases Would Pyramid 

ATST's Excessive Unauthorized, Windfall Protits 

to One-Quarter ot a Billion Dollars 

The Proposed Further Rate Increases Would Pyramid 

Race Increases Without a Determination of the Pro- 
-iety of Previous and Existing Rates . 


Proposed Further Rate Incre 
Sas ee sae ghexe ould ~ No 


There Remain Undetermined Issues Which Must 
Be Resolved Before Further Rate Increases 
Can Be Permitted To Become Effective ... .- 


The Proposed Further Rate Increases Violate the 
Agreement on Ratemaking Principles for the Meaning- 
ful Participation of Interested FP 2 ax 
The Cost Studies Do Not Comply with the Agreement 
on Ratemaking Principles on Basic Costing Proce- 
dures To Be Followed ..... 


Nc Reasons or Facts Are Given Upon 
Carrier Relies in Justification for Increases 
in Telegraph/Telephone Equivalency Which On 


Their Face Are Completely Unrel< te Costin 
Considerations .. . 


No Reasons or Facrs Are Given Upon Which the 
Carrier Relies In Justification for the Subsidi- 
zation of Service Terminal Charges at Below 
Long Run Incremental Costs, With the Resulting 
Imposition of the Burden on Line Charges For 
Telpak C and Telpak D.... ...-.- 


(Continued) 


No Reaons or Facts Are Given Upon Which 

the Carrier Relies in Justification for 

Failing to Determine, as the True Measure 

of Long Run Incremental Costs, The Revenue- 
Cost Relationship Under Each Test Rate As 
Against The Resulting Bpteconenree If No 
TELPAK Were Offered .. . 5559 593 6-353, 


No Reasons or Facts Are Given Upon Which 
the Carrier Relies in Justification for 
Its Failure to Measure the Effect of an 
MIT Rate Reduction ......-+ -e-+- 


No Reagons or Facts Are Given Upon Which 

the Carrier Relies in Justification for Its 
Application of a Linear Cost Function Incon- 
sistent With LRIC . . . 2... 2. 2 6 6 2 6 eee) 


No Reasons or Facts Are Given Upon Which 

the Carrier Relies in Justification for Its 
Failure to Apply a Factor Recognizing the 

High Denisty Characteristics of TELPAK ... .° 


No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for Its Determin- 
ation of Net Investment Level for Depreciation .. 


No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for the Imposi-. 
tion of a Burden Upon TELPAK to Subsidize 

Other Services, Even Under Its Own FDC Studies . . 


No Reasons or Facts Are Given Upon Which the ~ 
Carrier Relies in Justification for Its Failure 
to Propose Rates Which Would Yield the Greatest 
Revenues Under Its LRIC Approach, Pointing Up | 
the Arbitrary and Illogical Nature of the Whole. 
Exercise .... soo 5 6 o 45 


The Market Studies Do Not Comply with the Agreement 

on Ratemaking Principles, To Produce Rate Proposals 
Based on Meaningful Studies, Because Their Para- 
meters Restrict the Results to Foreordained Con- 
RIOT SoA AeA A B64 5 5 3a oe obo Ss 


Where the Results Produced By Purported 
Intensively Refined Studies Are Identical 
to Intuitive Previous Forecasts Based on 
Admittedly Inadequate Studies, the Identity 
of Results Must Be More Than Fortuitous . . 


The Page Commentary Upon the ARINC Microwave 
Study Was At Best an Inadequate Study Mis- 
applied for the Purpose of Testing Competitive 
ING CESSES mi wn. atiad Nora co tay Cals lodlt oi willie ajicod tenon 


The Failure to Consult Customers Concerning 
Their Intentions and Responses Under Varying 
Conditions, the Heart of the Survey, Was a 
RatakepestoeDele cts olan inn) sites teh lenncuaen momo 


The Failure to Consider Ranges of Varying Rates 
Was a Fatal Defect For Even A Minimal Study of 
Practical Applicability 2 20) ere elie) ot fol et fo) wie 


The Failure to Consider Variations Without 
TELPAK Sharing and With Unlimited TELPAK 
Sharing Is Another Unexplained Deficiency . 


Suspension with an Accounting Would Be a Completely 
Inadequate Remedy . . . 2 2 « « « « « «© © © © © © «© @ 


The Commission Has Plenary Power and an Affirmative 
Responsibility to Reject the Proposed Rates Under 
AlProfathesCircumstances, 22 ais je) ein oh wd iol int dole 


If Confidence in the Integrity of the Administrative 
Process Before the Commission Is To Be Preserved, 
Prejudgment of Basic Underlying Questions Here 
Involved Predicated on Predilection Upon Predilection 
Merst Bem Ay OCC di agents) atin ail afotlt ol tetl il tl a cance tnt hits 


Conchusdionin a-atlen ennai ito il illo il iol lated ta 


There Has Never Been a Determination of the 

Underlying Issues on the Original TELPAK C and D 

Rates, the Interim Rate Increases, or the Various 

Allegedly Supporting Cost Studies, All of Which 

Must Be Resolved Before Any Further Successive Rate 

Increases, Interim or Otherwise, Can Be Imposed . . Appendix A 


TELPAK -- Incremental Unit Costs and Total Estimated 
End-of-1971 Market Quantities .....-+-..... Table I 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DEPARTMENT 5 Transmittal No. 


) 
Proposed Further TELPAK Rate Increases, : 
Tariff F.C.C. No. 260, Series 5000 Service ) 


To: The Commission En Banc 


PETITION TO REJECT, OR REQUIRE OR SECURE 
WITHDRAWAL OF, FURTHER TELPAK RATE INCREASES, 


AND_ REQUEST FOR ORAL ARGUMENT 

Come now the Air Transport Association of America (ATA), Aeronautical 
Radio, Inc. (ARINC), United Air Lines, Inc. (United), and Eastern Air 
Lines, Inc. (Eastern), collectively designated the "Airline Industry 
Parties", and pursuant to the provisions of Sections 4(i), 4(j), 201, 202, 
and 203 of the Communications Act of 1934, as anendeahes Section 61.33 of 
the Commission's Rules and Serene and the inherent powers, duties, 
and responsibilities of the Commission in implementation of and ancillary to 
the effective performance of its statutory aochonicy =” respectfully petition 
that the Commission reject, or require or secure the withdrawal of, the 
further rate increases proposed in TELPAK (Series 5000) ‘service, Tariff 


F.C.C. No. 260, under Transmittal No. 10609, dated October 1, 1969, by the 


American Telephone and Telegraph Company, Long Lines Department (AT&T). 


Y G7 U.S.C. §§ 154(i), 154(j}), 201, 202, 203. 


47 C.F.R. § 61.33. 


See United States v. Southwestern Cable Co., 392 U.S. 157 (1968), 
and pages 45 -49 » infra. 


This is no routine protest looking toward the suspension and investi- 
gation of a routine tariff filing under Section 204 of the Communications 
Act. This is a petition for extraordinary relief occasioned and required 
by extraordinary circumstances. Where proposed grievous tariff increases 
are patently improper and invalid, it would clearly be most prejudicial to 
the parties affected, to Commission processes, and to the due administra- 
tion of justice, and an abdication of the agency's statutory responsibilities, 
to permit them to become effective subject only to inadequately protective 
conditions. Where the basic infirmities and impropriety of a tariff filing 
are plain upon its face, the Commission does not require the panoply of a 


hearing to strike down the offending tariff rate increases. 


Despite the basic holding of the original TELPAK Case that TELPAK C 
and D, if compensatory, are valid and appropriate tariff offerings justified 
by competitive Rites there seems to have arisen among at least some 
of the Commission's staff a persistent and permeating notion, clouding full 
and proper consideration on the undetermined merits, that TELPAK is a burden 
on other services, with the companion predilection that every TELPAK rate 
increase would necessarily be a benefit to these other services. Without 
impugning anyone's motives, but because of the extraordinary character of 
the issues raised herein, petitioners respectfully request oral argument in 
order that the Commission may hear directly from the interested parties 


on these important matters. 


4/ Docket No. 14251, 38 F.C.C. 370, 395 (1964), 37 F.C.C. 1111, 1118 


(1964), petitions for reconsideration denied, 38 F.C.C. 761 (1965), 


affirmed sub nom. American Trucking Associations v. FCC, 377 F. 2d 
121 (D.C. Cir. 1966), cert. den. 386 U.S. 943 (1967). 
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I. Standing of Petitioners 


1. The Air Transport Association of America is an unincorporated 
non-profit association composed of common carrier members constituting 
virtually all of the United States flag lines authorized and required 
under certificates of the Civil Aeronautics Board to srewiae regularly 
scheduled air transportation over established routes. he a principal 
objective, it is engaged in the promotion and development of air trans- 
portation to meet the present and future needs of the domestic and foreign 
commerce of the United States, the postal service, and the national defense. 
United and Eastern are two of its largest domestic trunk carrier members, 
having permanent operating rights for high-density traffic routes between 


principal traffic centers of the United States. 


2. Aeronautical Radio, Inc., was organized in 1929 at the behest 


of the Federal Radio Commission for the purpose of providing and operating 
ground radio communications stations to furnish point-to-point commun ica- 
tions and ground-to-aircraft communications needed to serve all airline 
companies and aircraft operators. Continuously since its organization ARINC 
has provided aeronautical fixed and mobile communications needed for airline 
and other aircraft operations. ARINC's communications| facilities service 
all categories of intra- and inter-airline pnticacicns needs. Its stock- 
holders include the major scheduled air carriers of the United States, 
helicopter operators, foreign flag carriers, corporation aircraft operators, 
and other aviation-oriented companies. ARINC is vitally interested in the 


development of a nationwide aeronautical communications system which fully, 


efficiently, and economically meets the communications needs of the air 


transport industry. 


3. The airline industry, a regulated industry licensed to operate 
in the public interest, is a major dynamic force in the American economy. 
In 1968, 38 scheduled United States carriers, with 2,301 fixed wing 
aircraft in service, flew 150.1 million revenue passengers, 113.9 billion 
revenue passenger miles, 2.8 billion freight ton miles, 1.2 billion mail 
ton miles, and 105.1 million express ton miles. The airlines averaged 
14,612 scheduled daily flights, serving 524 domestic and 166 international 
points, in 1963. It is projected that by 1975, the airlines will be 
flying 300 million passengers and 10 billion ton miles of cargo at speeds 


of 1,400 miles an hour. 


4. Essential to the operations of the airline industry and its 
continuing growth is the availability of "a rapid, efficient, Nation-wide, 
and world-wide wire and radio communication service with adequate facilities 

5 
at reasonable fee The air transportation industry's communications 
system includes, among other facilities, 2 million circuit miles of leased 
telephone, teletype, and data transmission lines and connecting equipment, 
and approximately $250 million in data processing equipment currently owned 
or leased for passenger reservation requests. The AT&T Interstate Private 


Line Market Study, Tab 4, submitted with Transmittal No. 10609 reflects 


that the airlines are the largest customers of the Bell System interstate 


5/ Section 1 of the Communications Act of 1934, as amended, 47 U.S.C. § 151. 


private line market after the Government, with 4.8 of the 36.5 million 
total point to point channel miles. The airline industry and components 
thereof have vigorously participated in the various proceedings before 
the Commission relating to the use by the air transport industry of the 
private line and TELPAK communications services offered by AT&T, 
including the Private Line Case (Docket No. 11645), the TELPAK Case 
(Docket No. 14251), the TELPAK Sharing Case (Docket No. 17457), and the 
AT&T General Rate Investigation (Docket No. 16258), and are intervenors 


in the Interim TELPAK Rate Increase Case (Docket No. 18128). 


5. The airlines would be most substantially and seriously aggrieved 
and adversely affected as parties in interest if the rate increases proposed 


are permitted to become effective. In Docket No. 18128, TELPAK users have 


already been subjected to a substantial increase in rates, subject to a 


6/ 
90-day suspension, hearing, and accounting; the proposed further rate 


increases would impose a most substantial "second bite" on all TELPAK users: 
Interim Proposed 
Original Tariff Tariff 
Tariff 9/1/68 11/1/69 
Base Capacity (Per Airline Mile Per Month) 
--TELPAK C (Type 5700) $25.00 
--TELPAK D (Type 5800) 45.00 


Service Terminals, Connecting 
Arrangements (Per Month) 15.00 


--Additional Terminals and 
Arrangements (Per Month) 5.00 


Telegraph/Telephone Equivalency 12 : 


6/ Docket No. 18128, FCC 68-388, 33 Fed. Reg. 5900 (1968), FCC 68-711, 
13 F.C.C. 2d 853 (1968), FCC 68-756 (1968) 


6. It has been most conservatively estimated, in testimony in 
Docket No. 16258, that the cumulative result of both bites, if 
permitted to become and remain effective, would increase TELPAK costs 
by more than double, by almost $25 million per year, even at 
August, 1967, levels of usage (for purposes of comparison, more than 


the total annual budget of the Federal Communications Commission) : 


Interim Proposed 
Original Tariff Tariff 
Tariff 9/1/68 11/1/69 


TELPAK Charges $20,484,000 $32,330,928 $45,275,520 


Amount of Increase 11,846,928 24,791,520 


Percent of Increase 


With the increasing growth in the communications requirements of the 
airlines, the impact would be even more severe. Thus, the impact of the 
increases would not be limited or modest, but most grievous and 


insufferable. 


The Proposed Further Rate Increases Are Predicated Upon 
An Excessive, Unauthorized 8-1/2% Rate of Retum 


Kas Se hh td ne Ae ar 
7. In the material accompanying its filing, AT&I has acknowledged, 

under the tab "Cost Data": ‘The LRIC determinations for the analyses 

summarized in Attachments A through C include an amount for return on 

investment at an 8-1/2% rate." The Commission determined, in Phase I-A 

of the AT&T General Rate Investigation, Docket No. 16258, that 7 to 7-1/2% 

is the range of reasonableness of AT&I's rate of return on its interstate 

/ 
a ts The Commission has never authorized a higher rate of 


return, and it appears unlikely that it will do so, certainly not as 


high as the S-1/2% rate of return postulated by AT&T. 


8. The proper determination of long run incremental costs (LRIC) is 
a condition precedent for the proposal and consideration of any rate 
cpt aad Manifestly, the rate of return is an essential element of 
a proper determination of LRIC. This excessive returm item alone, including 
the associated income tax component, amounts to approximately $14.5 million 


in the LRIC offered in support of the proposed rates. No reason is given, 


and no facts set forth, upon which the carrier relies in justification for 


oo 
7/ FCC 67-776, 9 F.C.C. 2d 30, 88, 114-16 (1967); FCC 67-1047, 9 F.C.C. 
2d 960 (1967). 


See "Statement of Ratemaking Principles and Factors in Docket No. 
16258, Phase I-B", FCC 69-842, Appendix A, 18 F.C.C. 2d 761, 768 
(1969). 


reliance upon an excessive and unauthorized rate of return to increase 
charges. The tariff filing thus fails to comply with Section 61.33 of 
the Commission's Rules and Regulations and, like the tariffs increasing 
the line charges for AM and FM broadcast service, must for like reason 
be rejected. 
III. The Proposed Further Rate Increases Would Pyramid 
AT&T's Excessive Unauthorized Windfall Profits to 
One-Quarter of a Billion Dollars 

9. In approving a rate of return for AT&I's interstate services 
in the 7 to 7-1/2% range, the Commission determined that AT&T was earning 
an excessive rate of return, and ordered that interstate revenues be reduced 
by $120 mrtege Notwithstanding the reduced reductions ultimately made, 
AT&T has continued to enjoy earnings "well in excess of 8% on interstate 
eel pee continuing into co so that AT&T realized a rate of 
returm of 8.3% for the first half of 1969, with the anticipation of an 8.5% 
in 1970 or 1971, and an estimated return at 8.1% for the year 1969, or from 
$150 to $167 million in excess of the higher limit on its authorized rate of 
eae 

10. Presumably out of embarrassment, AT&T has represented to the 
Commission at "continuing surveillance" meetings during September, 1969, 


13/ 
that "it seeks no rate increases", In a letter accompanying the proposed 


Docket No. 16258, Phase I-A, FCC 67-776, 9 F.C.C. 2d 30, 88, 114-16 
(1967); FCC 67-1047, 9 F.C.C. 2d 960 (1967). 


FCC 68-667, 13 F.C.C. 2d 716 (1968). 
Wall Street Journal, February 24, 1969. 
"Continuing surveillance" meetings, September, 1969. 


See Letter of Chairman Hyde to Mrs. Bell Myerson Grant, Commissioner 
of the New York City Department of Consumer Affairs, FCC Report No. 


rate increases of Transmittal No. 10609, AT&T acknowledges: "It is esti- 
mated that on the basis of the end-of-1969 market, these rate increases 
[for video and audio, TELPAK, and TWX] would increase the Bell System's 
interstate revenues by approximately $87 million on an ae basis". 
Piling Pelion on Ossa, AT&T thus seeks to pyramid its excessive profits of 
$87 million in new rate increases on existing excess profits of about $167 
million, for windfall excess profits of one-quarter of one billion dollars. 
The letter from AT&T then suggests "it is our intention co offset this [$87 
million] revenue increase by adjustments" in MIT and waTs. Even if there 
were no other questions here presented, the least the Commission should do would 
be to require that all such pre-existing excess profits be wiped out before 
permitting the filing of any rate increase of any significance. And, of 
course, there are other very serious questions hereinaftéer presented. 


IV. The Proposed Further Rate Increases Would Pyramid 
Rate Increases Without a Determination of the 


Propriety of Previous and Existing Rates 


A. The Proposed Further Rate Increases Violate 
the Understanding That There Would Be No 
Further Rate Increases Pendente Lite 


ll. In the case of program and video transmission services, AT&T filed 
on February 1, 1968, revised tariff schedules for substantially increased 
charges which were to have taken effect on April 1, 1968, but were successively 


14/ 
postponed until April 1, 1969, and then October 1, 1969. When a 


petition for relief was filed on September 4, 1969, by broadcasting interests 


14/ FCC Report No. 3439, March 21, 1969. 


against proposed rate increases for program transmission services, AT&T 
specifically observed in its opposition, p. 7: 

"No increase in the level of rates for the program transmission 

services has yet become effective despite the fact that such an 

increase was first filed on February 1, 1968. * * * (T]he time 

has now come that an increase in the rate level for program 

transmission services should be permitted to go into effect." 

Thus, when the Commission on September 24, 1969, permitted the revised 
tariffs by AT&T setting a new structure for television program rates 
(Series 7000) to become effective on October 2, 1969, on one day's sus- 
pension, with an accounting order, one of the considerations in the filing 
being the issuance of an initial decision on January 25, 1968, following 
hearing in the Sports Network Case, Docket No. 16043, this was a first 

and only increase in the general rate level for the program transmission 
a. =! 

12. ‘TELPAK users have enjoyed no such immunity from interim TELPAK 
rate increases. On September 1, 1968, there became and now remain effective 
most substantial TELPAK rate increases, about midway between the original 
rates and the increases now proposed. The propriety of those interim rates 
and AT&T's attempted justification therefor were of such doubtful validity 
that the Commission suspended the interim tariff increases for hearing in 
a newly established case, Docket No. seen to the full statutory 


| 17/ 
authority of Section 204 of the Communications Act, and thereafter 


18/ 
ordered an accounting. On the explicit basis that it still remained to 


FCC Report No. 3799, September 24, 1969. 
FCC 68-388, 33 Fed. Reg. 5900 (1968). 


47 U.S.C. § 204. C£. FCC 68-872, 14 F.C.C. 2d 564 (1968). This petition 
to reject is not based on the suspension provisions of Section 204. 


FCC 68-711, 13 F.C.C. 2d 853 (1968). 


be determined whether the original TELPAK rates were compensatory, as the 
only remaining issue from the original TELPAK Case, Docket No. 14251, and 
on the information before it, the Commission ruled that it was unable to 
determine that the increases were or would be just and reasonable or 
otherwise lawful, and that the rights and interests of the public might 
be adversely affected if the rates were permitted to become effective on 
the date mrecrech 

13. In material accompanying the present filing, Transmittal No. 
10609, under "Rate Adjustments", page 2, AT&T notes that it had originally 
proposed higher rates in Transmittal No. 10001. Mirabile ‘dictu, after 


extensive, intricate, and refined cost and market studies, the rates now 


proposed fortuitously turn out to be identical to those originally pro- 


posed almost intuitively more than two and one-half years ago in January, 
1967. AT&T also asserts that it filed lower interim rates to permit users 
time to adjust to the increases. The record should be clear by now that the 
proposed rates were then reduced not because of any largesse or magnanimity of 
the carrier, but because the magnitude of the increase was completely 
indefensible, in light of then and now still unresolved aa 

14. Thus, the interim rate increases were filed with the understand- 
ing that they were to remain in effect unless and until the Commission 
permitted some different level, after appropriate findings in some formal 


proceeding. There can be no confusion that the formal proceeding is now 


19/ FCC 68-388, 33 Fed. Reg. 5900 (1968). 
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Docket No. 18128, and in designating the interim rate increases for 
20/ 


hearing, the Commission itself explicitly stated: 


“fI]t should clearly be understood by the TELPAK users, that, 
in the event a hearing record indicates that increases in_ the 
level of TELPAK rates are justified or required, or that the 
TELPAK classification should be eliminated, any increases 
occasioned thereby will become effective without delay." 


The hearing record is yet to be made, and the Commission is yet to make any 
appropriate findings. In short, in filing the further rate increases at 


this time, AT&T has reneged on this understanding. 


.' There Remain Undetermined Issues Which 
' Must Be Resolved Before Further Rate 
Increases Can Be Permitted to Become 


Effective 


15. There has never been a determination of the underlying compen- 
satory issue on the original TELPAK C and D rates, the interim rate increases, 
or the various allegedly supporting cost studies, all of which must be 


resolved before any further successive rate increases, interim or otherwise, 
can be eee In the tentative decision in the TELPAK cee in the 
final pe in the Court of Appeals decision on bese in the 

Commission order winding up the TELPAK cues in its order on reconsidera- 


20, FCC 68-388, 33 Fed. Reg. 5900 (1968). (Emphasis added) 
For convenience, there is attached to this petition as Appendix A a 
chronological recitation of the events and circumstances defining 

the scope and progression of the TELPAK issues in Commission pro- 
ceedings, while AT&T has continued to receive a rate of return beyond 
that authorized by the Commission. 


N 


1 


~ 


38 F.C.C. 370, 395 (1964). 


37 F.C.C. LULL, 1117-18 (1964). 


24/ American Trucking Associations v. FCC, 377 F. 2d 121, cert. den. 386 
U.S. 943 (1967). 


FCC 66-1005, 7 F.C.C. 2d 30 (1966). 
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26/ 
tion, in the order designating the interim rate increases for hearing, 
“a 


and in the order for an accounting, the Commission has consistently 


7/ 


affirmed that there still exists an undetermined issue whether the original 
TELPAK rates are and have been compensatory, and that the parties are 
entitled to a hearing and a determination on that issue. The "Statement cf 
Ratemaking Principles and Factors in Docket No. 16258, Phase I-B", unani- 
mously adopted by the participating parties and approved by the Commission, 
made specific provision that "[a]ny unresolved issues of docket 14251, 
which have been incorporated into docket 16258 for determination {i.e., 

the compensatory character of the original TELPAK C and D rates], will be 
incorporated into docket 18128 for further hearing and ee eee 
Thus the compensatory character of the original TELPAK rates,and the pro- 
priety of the interim rate increases, still remain for determination in 
Docket No. 18128, and it is only after a Commission determination on the 
hearing record may AT&T be permitted, if justified by the: hearing record, 


30/ 
to file for effectiveness any further rate changes. 


31/ 32/ 
16. Likewise, in the Service Point Case, the Sports Network Case, 
7 wee : 
in its order implementing the TELPAK decision, in its order on recon- 


FCC 66-1188, 6 F.C.C. 2d 177 (1966). 
FCC 68-388, 33 Fed. Reg. 5900 (1968). 


FCC 68-711, 13 F.C.C. 2d 853 (1968). 

FCC 69-842, 18 F.C.C. 2d 761, 768 (1969). 

FCC 68-388, 33 Fed. Reg. 5900 (1968). 

FCC 66-71, 2 F.C.C. 2d 359 (1966). 

FCC 66-403, 3 F.C.C. 2d 618, 624 (1966), FCC 67R-62 (1967) (Review Board). 


FCC 66-1188, 7 F.C.C. 2d 30 (1966). 


sideration et and in designating the TELPAK Sharing Provisions 
for a the Commission has said again and again that internal 
rate structures and individual rates can only be properly considered 
after there has been a determination of applicable general ratemaking 
principles and factors, of the overall rate level of each class of 
service, and of the relationships of rate levels among the various 
classes of service. In ordering an accounting on the interim rate 
increases, the Commission emphasized that these matters, in connection 
with the existing and the then proposed interim rates, were of "threshold 


36/ 
essentiality" to a determination of internal rate structure matters: 


"It is our expectation that upon completion of the record in 
Phase I-B in these respects, the Commission will be in a 


position to: prescribe appropriate principles or guidelines 
for the determination of the over-all revenue objectives that 
are to be met by Respondents in the design of each of their 
principal rate classifications. It is also our intention to 


determine the extent to which each of the existing or proposed 
rate classifications accord with, or fall short of, meeting 
those principles and guidelines. 


"ke ke ok 


“Thus, with respect to Respondents' rates for TELPAK service, 
including those now under suspension and investigation in 
Docket No. 18128, we will determine in Phase I-B of Docket No. 
16258 whether competitive or other valid considerations justify 
the pricing discrimination existing in the TELPAK offering; and, 


if so, whether Respondents' existing or proposed rates for TELPAK 
will make an appropriate contribution to Respondents' total 


interstate revenue requirements. These determinations with sespect 
to the revenue objectives appropriate to TELPAK and other services 
are, in our opinion, of threshold essentiality to a determination , 
of the reasonableness and lawfulness of the specific rates and rate 
relationships within the individual rate structures. It is also 
our opinion that we can arrive at these threshold determinations 
without simultaneously resolving all other questions." 


FCC 66-1188, 6 F.C.C. 2d 177 (1966). 
FCC 67-61232 Fed. Reg. 7643, 8 F.C.C. 2d 178 (1967). 
68-711, 13 F.C.C. 2d 853 (1968) (Emphasis added) 
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The transposition of these matters fiom Docket No. 16258, Phase I-B, to 
Docket No. 18128, as they relate to TELPAK and Private Line, make the 


observations no less valid and the order of procedure no less essential. 


17. In all this, the inability to reach a determination on these 

"threshold" issues can in no wise be ascribed to the TELPAK users. From 
the beginning, it may be noted that they had urged that eneliiesce of the 
compensatory character of the original TELPAK rates be eascine in the 
TELPAK Case, Docket No. 14251, but their petitions were denied and the 
unresolved and remanded issue was shifted to Docket No. 16258 for 
rs As a pragmatic consideration, it must also be recognized 
that a full and fair determination of the propriety of a rate level would be 
immeasurably compromised if not one, but two, higher levels were superimposed 
for consideration in the same proceeding. 

V. The Proposed Further Rate Increases Violate 

the Agreement on Ratemaking Principles for 


the Meaningful Participation of Interested 
Parties 


18. At the final date of hearing of record in Phase I-B of Docket 


No. 16258 on May 28, 1969, there was presented for the record the "Statement 
of Rate-Making Principles and Factors in Docket No. 16258, Phase I-B" after 
the Hearing Examiner polled the participating parties unanimously approving 
the agreement. The parties present were thus in effect parties signatory 

to a contractual agreement, including representatives of the carrier and of 
the Chief of the Common Carrier Bureau. In approving the agreement, the 


38/ 
Commission itself likewise became a party to the agreement. 


37/ FCC 66-1188, 6 F.C.C. 2d 177 (1966). 


8/ FCC 69-842, 18 F.C.C. 2d 761 (1969). 


19. One of the essential components of the agreement was that AT&T 
was to undertake studies of long-run incremental costs (LRIC) and fully 
distributed costs (FDC), as both relevant in considering the appropriate 
rate levels of specific classes of service, but that the development of 
these studies rested upon procedures yet to be worked out. Thus, in 
approving the agreement, the Commission observed: "We note, in this 
connection, that the statement contemplates the submission of both fully 


distributed and incremental cost studies, based on methodologies to be 
39/ 
developed." And again: "It is readily apparent that the techniques 


or methodology for developing the data needed to test and apply long-run 
40/ 
incremental cost principles require formulation." And to the parties 


intervenor whose consent was necessary to a settled disposition of 
Phase I-B of Docket No. 16258, it was a requisite to the agreement that 
they have some meaningful participation in the development of those 


techniques and methodology. Thus it was that Paragraph 11 of the statement 
41/ 
of principles stated: 


"In order to determine Lr.i.c. and f.d.c. for the major categories 
of interstate services, the Bell System, in consultation with the 
FCC staff, will undertake to develop appropriate methods to be used 
in the production of l.r.i.c. and f.d.c. studies at regular prede- 
termined intervals and will go forward as promptly as possible to 
produce up-to-date cost data. By such formal or informal procedures 
as the Commission deems appropriate, interested persons will be 
afforded a timely opportunity to express their views with respect to 
the formulation of the appropréate methods." 


ee 
39/ 18 F.C.C. 2d at 763. (Emphasis added) 
40/ 18 F.C.C. 2d at 764. (Emphasis added) 
41/18 F.C.C. 24 at 767. 


Obviously this "timely opportunity to express their views" was understood 


to be no mere formalism and empty ritual, but actual active involvement 


in the development of the costing methodology. 


20. The agreement further contemplated that this involvement was 
to continue through to final formulation. Thus Paragraph (3) of the 
procedures for implementing the principles provided: al 

"No carrier initiated rate level increases will be filed 

until the new cost studies described in paragraph (2) have 

been completed and made available to the parties hereto." 
Manifestly this provision, to be meaningful, encompassed much more than 
the Bayes delivery or availability of a mass of documents on the day of 
filing, or a business day or two prior thereto. When the tarifé filings 
are made, the underlying studies become promptly available for inspection 
to interested parties as a matter of right, dependent not one whit upon 
the munificence of the carrier to effect their Beeaeecrcoe Surely it 
cannot be contemplated that the parties were earnestly negotiating for 
the bagatelle of a prior notification for filing measurable by hours 
and serving no practical purpose. Even a casual exposure to the volumes 
of testimony, exhibits, and underlying papers in Docket No: 16258 would 
have been adequate to put the parties on notice, in negotiating the 
agreement that the normal statutory time tables of thirty days' notice 
before effectiveness and ninety days' suspension would be hopelessly insuffi- 


cient for any useful digestion, analysis, and evaluation of the mass of 


material produced. The clear and unmistakable import of the agreement, it is 


a 
42/ 18 F.c.c. 2d at 768. (Emphasis added) 
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submitted, reinforced by the extensive history of prior administrative 
litigation and negotiation, is necessarily that the parties under the 
statement of principles have negotiated a contractual right to have the 
studies submitted, assimilated, tested, probed, evaluated, discussed, and, 
where appropriate, modified, over the reasonable period of time necessary 
to complete informed as well as informal consultations with carrier and 
staff, before any consideration could be given to the tender of formal 


tariffs for statutory effectiveness. 


21. Whatever its rights in the abstract to file tariffs might 


otherwise be in the more usual situation, the carrier has here contract~- 


ually modified or circumscribed such authority as it might otherwise have 
to proffer tariff changes, by an agreement to which not only its customers 


but also the Common Carrier Bureau and the Commission itself are now parties. 


It is well settled that a public utility may even agree by contract to a 
rate which would afford it less than a fair return, and would not be 
entitled to be relieved from an improvident bargain unless the rateswere so 
low as adversely to affect the public sees Here there is no question 
of an improvident bargain, and the carrier is already earning $167 million 

in excess of its authorized return. To the extent that tariff reductions 

are required, the agreement is no barrier to their prompt voluntary filing 
or Commission prescription. If tariff increases are to be proposed, however, 
notwithstanding the excessive return already being realized, the parties are 
entitled to the carrier's full compliance with the terms and intent of the 
agreement. 
G3) FRC v. Sierra Pacific Power Co., 350 U.S. 348, 355 (1956); Nichols & 


Welch, Ruling Principles of Utility Regulation, Rate of Return, Suppl. 
A (1964), p. 13. 
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22. In this case, there has been a failure of compliance with both 
provisions of the agreement. There have been, it is true, general meetings 
attended by representatives of the staff, AT&T, and interested users on 
June 11 and 30, and September 18-19, 1969, and meetings between AT&T and 
airline representatives on June 10 and September 10, 1969. Insofar as 
there were any descriptions, however, of the methods and’ techniques being 
pursued by AT&T, so that the parties would have any intelligible opportunity 
to express their views, the descriptions given of the methods during their 
formulation were generally vague, lacking in specificity, and suggestive 
only that different methods would be employed without describing the 


methods. For example, an AT&T document on "Changes involved in Costing 


Methods for new LRIC Study" distributed in June declared: "Modifications 


in the procedures for determining various other expense factors (e.g., 
traffic, revenue accounting, sales and local commerical, advertising, and 
other commerical expenses) will be undertaken." The LRIC was completed 

for all practical purposes before a description in any substantial detail 

was presented of the procedures which AT&T had already employed (the 
explanation given was that the matters involved such Complaxtctes and new 
paths that the techniques and methodology were unfolding and being developed 
as the studies proceeded). Thus, any changes which might have been suggested 
when details of the procedure were finally disclosed were out of the question 
because of the self-imposed deadline of October 1, 1969, for presenting the 
cost studies to the Commission. Indeed, the first disclosure of the costs 
produced by the methodology unilaterally adopted by AT&T was not made until 


two days before the filing of the proposed rate increases. 


23. At the same time, no meaningful "timely opportunity" was being 
provided to the parties "to express their views" under the agreement. The 
remarkable identity of the rates now proposed, after voluminous inquiries 
on a December, 1971, basis, drawing upon projections into 1975 and 1980, 
with those proposed almost three years ago without benefit of these studies, 
invites inquiry whether the users were participating in more than a formal 
exercise for the record. While the methodology was being developed, the 
parties were obliged to carry the laboring oar at the conferences to present 
views, comments, and suggestions while representatives of the carrier 
listened politely without any informative disclosure of the methods being 
employed to permit a two-way dialogue. When the procedures, already being 
finalized, were subsequently described, they disclosed, as set forth infra, 


that the views of the parties have been largely ignored. 


24. In the recent action of September 17, 1969, rejecting for filing 
new tariffs (Series 6000) increasing the line charges for AM and FM broad- 


cast service, the Chief of the Common Carrier Bureau stated, "we fail to 


find any statement in either the transmittal letter or supporting data 


‘showing in detail the reasons' for such changes or any statement of facts 


upon which the carrier relies in justification for increased charges as 
required by Section 61.33 of our mutes. Similarly, in filing the pro- 
posed TELPAK further rate increases, the carrier in a number of particulars, 
including those suggested by the parties but ignored by the carrier, has 


also failed to show-in detail the reasons for the changes or any statement 


of facts on which it relies to justify the increased charges. 


44/ FCC 37780, September 19, 1969. (Emphasis added) 


oh) 
443 
-21- 
The Cost Studies Do Not Comply with the Agreement 
on Ratemaking Principies on Basic Costing Procedures 
To Be Followed 
A. No Reasons or Facts Are Given Upon Which the 


Carrier Relies in Justification for Increases 
in Telegraph/Telephone Equivalency Which On 


Their Face Are Unrelated to Costing Considerations 
25. In the present state of the art, technology permits up to 

eighteen telegraph channels to be derived from one voice (telephone) 
channel. Under the present interim tariff, a customer may derive only 6 
telegraph channels from one voice channel, i.e., he must pay three times 
as much, for three telephone channels, for the same 18 telegraph channels. 
Under the proposed further rate increases, the telegraph/telephone 
equivalency is 2:1, so that a user must pay for nine telephone channels 
where technology would require him to use only one telephone channel for 
the same 18 telegraph channels. While technological developments permit 


more telegraph channels to be derived from the same one telephone channel, 


AT&T seeks to impose higher charges by permitting fewer telegraph channels 


to be derived from a single voice channel. 


26. In the material accompanying the filing for further rate increases, 
under "TELPAK Rate Adjustments", page 6, AT&T acknowledges that "considerably 
more than two telegraph channels can physically be derived from a voice 
channel," but avers that "this is offset by the fact that terminal costs 
for telegraph channels are considerably higher than those for telephone. * * * 
In TELPAK, We have reflected this characteristic by keeping the telephone 
and telegraph service terminal rate levels the same ($35), and maintaining 
the overall revenue/cost balance through adjustment of the equivalency to 


2 to 1."" AT&T thus contends that the total costs as between telegraph and 


telephone, including terminal and line haul charges, are in the ratio of 
2:1. However, although the difference lies almost entirely in terminal 
costs, the adjustment is made not in the terminal costs, but in assessing 
the line haul charges, where, from a technological standpoint, the 
equivalency could be as high as 18:1. AT&T thus violates a cardinal 


principle, enunciated in the Private Line Cases, that rates which depart 
45/ 
from cost relationships must be clearly justified: 


"Cost considerations. -- Generally, we believe that the cost of 
providing service constitutes the most reliable criterion 
available for determining just, reasonable, and nondiscrimina- 
tory rates. We shall regard costs either as directly controlling 
in the fixing of rates herein or as reference points from which 
to measure the extent of any departures therefrom, based on other 


ratemaking considerations. Rates which depart from cost indica- 
tions must be clearly warranted in order to satisfy our statutory 


standards of lawfulness." 


AT&T has, therefore, failed to meet the test of Section 61.33 of the 
46/ 

Commission's Rules and Regulations, requiring justification for changes, 
47/ 

as defined by the Private Line Case. 


No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for the Sub- 
sidization of Service Terminals Charges At Below 
Long Run Incremental Costs, With the Resulting 
Imposition of the Burden on Line Charges for 
TELPAK C and TELPAK D 


27. The document "Long-Run Incremental Cost Analyses of TELPAK, 
Private Line Telephone, and Private Line Telegraph Services", under the tab 


"Cost Data" in the material attached to Transmittal No. 10609, is 


45/ 34 F.C.C. 244, 297 (1961). (Emphasis added) 


46/47 C.F.R. § 61.33. 


47/ 34 F.C.C. 244, 297 (1961). 


conspicuously lacking in any detailed comparison between the costs and 
revenues associated with the line haul and the terminal components of the 
respective TELPAK offerings. In Attachment C thereto, AT&T attempts to 
demonstrate the total estimated revenues and total estimated costs under 


the present, the past, and the proposed rate schedules. Page 2 of 


Attachment C summarizes the incremental unit costs applied to the total 


market quantities for line haul TELPAK C and D, and terminals. It does 


not attempt to compare the revenues of these respective components. 


28. Attachment Table I of this petition uses the market work papers 
supplied on September 29, 1969, to construct a table which does compare the 
revenues as well as the costs of the respective line haul and terminal 
elements of TELPAK, accepting AT&T's data for this purpose. The table 
reveals a shocking disproportionality between revenues and costs. Under 
all three of the rate schedules, using AT&I's own figures at face value for 
these purposes, TELPAK C charges are greatly in excess of its associated 
costs (LRIC) -- under the proposed rate schedule, TELPAK C revenues would 
exceed TELPAK C costs by almost three times (even under present rate 
schedules, TELPAK C would earn a profit, under AT&T's own figures, well in 
excess of the total estimated cost for the line haul service). On the other 
hand, terminal charges account for little over half the costs associated with 
terminals under the present rate schedule, and even under the highly profit- 
able proposed rate schedule, terminal revenues cover only three-quarters of 
the costs associated with terminals. Only the TELPAK D line haul revenues 
appear to balance their corresponding costs (again assuming arguendo the 
accuracy of AT&T's figures), and then only under the present schedule -- 


under the proposed rate schedule, the TELPAK D line haul charges will yield 


a profit of over sixty per cent over and above the built-in 8-1/2% return 


on associated net investment. 


29. It is no answer for AT&T to state in its document, pages 2-3, 
"Because of the integrated nature of the Telpak systems and the interaction 
of cost elements as between line haul and terminal, it is not practicable 
to isolate each cost element and attribute its incurrence specifically 
to either the line haul or the service terminal." This Commission said 

48/ 
in the Private Line Cases: 

"Obviously, mathematical precision is unattainable. This is 

apparent from the complexity of the cost allocation problems, 

described in detail above. However, reliability of the cost 

criterion is not diminished because it is not mathematically 
precise." 

30. If the purpose of rate increases is to recover increased costs, 
then the increases should bear some reasonable relationship to the alleged 
increased costs. The effect of both the telegraph/telephone equivalency 
change from 6:1 to 2:1, in contradiction to technology, and the disproportion- 
ate increases on TELPAK line haul charges, serve to penalize the long- 


distance user, by requiring him to absorb much of the high cost terminals 


which are used in far greater proportion by short haul communications users. 


31. The failure of AT&T to relate its proposed further rate increases 
to the costs of its respective service components also indicates that AT&T 
has arrived at the proposed rate increases with no real consideration of 


the cost studies which it has completed which purport to support those 


48/ 34 F.C.C. 244, 297 (1961). 
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increases. AT&T has shifted from the full additional cost analysis 
supporting the rate increases originally proposed on Sears 9, 1967, to 
a relative revenue-cost incremental approach, representing an entirely new 
justification for the alleged cost increases, but the results are presumed 
to be the same, and the same rate schedule proposed. The shift in argument, 
and the failure to adjust rate schedules properly to reflect component 
costs, both clearly confirm that the cost studies have been used as a 
rationalization for a prior result rather than as a basic foundation to 
ascertain appropriate rate schedules. ) 

No Reasons or Facts .\re Given Upon Which the 

Carrier Relies in Justification for Failing 

to Determine, as the True Measure of LRIC, 

the Revenue-Cost Relationship Under Each Test 


Rate As Against the Resulting Relationships If 
No TELPAK Were Offered 


32. An essential point of agreement in the "Statement of Rate- 


Making Principles and Factors in Docket No. 16258, Phase I-B" is the pro- 


vision of paragraph 12, ''The rates for any category of service should 
produce a rate level which is not below l.r.i.c., or, where appropriate, 
not below avoidable costs," unless supported by a Commission determination 
that it is required in the public nese The techriique for measuring 
LRIC as the rate floor would be to compare the levels of Bell System 
revenues and costs under each of the alternative rate schedules against the 


cancellation of all TELPAK service. Such an analysis would provide a sum 


total of LRIC costs attributable to the entire TELPAK service and would 


—— 
49/ FCC 69-842, 18 F.C.C, 2d 761, 767 (1969). 


include due consideration of the cross-elasticities with other communica- 


tions services, both within and outside the Bell system. 


33. Not until September 29, 1969, two days before the tariff 
offering, and after repeated urging by the airline parties, did AT&T 
furnish any calculation of the sum total of LRIC costs attributable to 
TELPAK which now appears as Attachment C to "Long-Run Incremental Cost 
Analyses of TELPAK, Private Line Telephone, and Private Line Telegraph 
Services" under the tab "Cost Data". The statement, however, fails to 
meet the minimum requirements of the agreement, and of the facts necessary 
as a justification for a rate increase because: (1) It lacks market 


back-up to measure the cross-elasticities of the respective services, a 


necessary element in measuring the LRIC rate floor; and (2) It reflects 


only two of the six alternative rate schedules considered. 


D. No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for Its Failure 
to Measure the Effect of an MIT Rate Reduction 
34. With excess earnings of $167 million above its authorized rate 

of retum, it may reasonably be anticipated that there will be reductions 
in the MIT service of AT&T. Even if it could be correctly stated that 
variations in private line rate schedules would have no significant 
influence on the unit costs in the Bell System, the parallel assumption 
that MIT rate changes would not influence unit costs would not be correct. 


Since MIT constitutes 80 percent of Bell's interstate service, a rate 


reduction in MIT, even with a relatively minor demand elasticity, could 


increase the rate of system growth far beyond that which could be generated 


by the rate alternatives for TELPAK. 


35. Nevertheless, AT&T has curiously performed no forward-looking 
MIT market studies -- there has been no explicit estimate of the size or 
composition of the MIT market in the 1970 decade either under the present 
rate schedules or the impending rate reductions. In view of the enormous 
influence of a change in MIT rates on the over-all rate of expansion of 
the Bell System, this failure to consider the effect of = MIT reduction 
impairs the validity of the entire LRIC study as a useful realistic 
analysis. 
E. No Reasons or Facts Are Given Upon Which the 
Carrier Relies In Justification for Its Application 
of a Linear Cost Function Inconsistent with LRIC 
36. One of the fundamental principles of incremental costing is that 
any acceleration in the rate of growth will result in a tones unit cost as 
the economies of scale come into play at a more rapid rate. Conversely, @ 
slower rate of growth results in not as low unit costs as the effects of 
economies of scale are retarded. Since the varying rate schedules can 
affect the rate of growth of the Bell System, each rate schedule should 
be analyzed in terms of the separate cost functions which it creates. Rate 
schedules which stimulate rapid expansion of the system should involve 


lower unit costs than those which repress system expansion. 


37. However, the cost study which AT&T has offered in support of 
its rate proposals applies a single linear unit cost to all levels of 
rate increase. Since no "sensitivity tests" have yet been performed to 
examine the effect on unit costs of varying rates of system expansion, 
there is no support for AT&T's assumption of linearity. AT&T has thus 
applied a linearity technique clearly inconsistent with LRIC which it 


has been required to study under the agreement of Docket No. 16258. 


F. No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for Its 
Failure To Apply a Factor Recognizing the 


High Density Characteristics of TELPAK 


38. Beginning in 1967, in informal discussions and in formal testi- 
mony in Docket No. 16258, the airline parties have pointed out to AT&T 
that its failure to recognize the high-density characteristics of TELPAK 
communications, as compared with private line or MIT, substantially 
distorts AT&T's cost analysis. In AT&T's methodology, the assignment 
ef line haul facilities to the respective services is based on an analysis 
of the mix of facilities on each of the ten mileage bands for all classes 
of service, without distinction as to the inherent demand characteristics 


of any of the several services. 


39. TELPAK is by its very nature a volume service. Given. its base 
capacity requirements of 60 and 240 channels, it cannot help but generate 
its ow high density along the routes upon which it operates. Furthermore, 
the demand for TELPAK service is consistent only with large concentrations 


of population and economic activity, so that its routes will coincide with 
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large volume routes of AT&T's MIT service. The result is that the average 
TELPAK circuit is able to realize a lower unit cost than the average MIT 
circuit of the same length, because it will be able to utilize the high 
capacity, more efficient facilities. To fail to accord these lower unit 
costs to TELPAK seriously impairs the correct costing analysis for this 
class of service. 

G. No Reasons or Facts Are Given Upon Which 


the Carrier Relies in Justification for: 
Its Determination of Net Investment Level 


for Depreciation 


40. Having overstated accrued depreciation in its full additional 
cost study in 1967, AT&T has now overcompensated by its understatement of 
accrued depreciation in its LRIC study submitted to support the proposed 
further rate increases. Thus, AT&T has now used only the depreciation 
which would accrue during a five-year planning period rather than any 
expression of the long-term average depreciation accrual: of the incremental 
property involved. Return on investment is not a cash expenditure equal 
to some fixed percentage of net investment, but is based on the economic 


concept that every dollar of investment must generate sufficient earnings 


to meet the cost of capital for the duration of that capital. 


41. Clearly, return on 2 net investment base calculated from average 
depreciation accruals over a five year period will properly reflect the 
full earnings requirement of capital facilities which depreciate completely 
in five years. But facilities which last twenty years will at a maximum 


be only a quarter depreciated at the conclusion of five years (assuming 


straight line depreciation). Return on a net investment base calculated 
from depreciation accruals during this short period will grossly over- 
state the earnings requirement imposed by these investments, since they 
are capable of further earnings for at least fifteen more years. Thus, 
the return requirement is properly measured only by a calculation which 
reflects the full lifetime earings capability of the facilities involved 
measured against the long term average level of outstanding net invest- 


ment of the facility group in question. 


H. No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for the Impo- 
sition of a Burden Upon TELPAK to Subsidize 
Other Studies, Even Under Its Own FDC Studies 


42. With respect to "burden", paragraph 8 of the agreement among 
30/ 
the parties in Phase I-B of Docket No. 16258 provided: 


"Historical book costs for interstate services should be 
analyzed for the purpose of obtaining information which may 

be useful in determining whether, during the test period, 

any service category has burdened=/ any other service category. 
Such analyses should, to the extent practicable, allocate the 
total test period historical costs in such a way as to estimate 
the costs that have been incurred for the provision of each 
service category. Consistent with the foregoing, the assignment 
or allocation of these costs to a service category should reflect 
consideration, as appropriate, of cost responsibility, relative 
use and any other factors which are pertinent to the purpose for 
which the analysis is being made. 


Ty The. determination of the existence of a 'burden' will 
depend upon the context of the particular case." 


50/ FCC 69-842, 18 F.C.C. 2d 761, 766 (1969). 


43. In conducting studies of fully distributed costs (FDC), AT&T 
has advocated a "cost responsibility" basis, in which the unit costs 
which prevailed at the time the service units were added are considered 
applicable to that service, regardless of the type of facility now being 
employed for that service. The most complete execution of this principle 
is found in AT&T's Method od in which the line haul and telephone carrier 
terminal investments applicable to other than the DDD network circuits 
were developed by applying, to the related circuit ares, An investment per 
circuit determined on the basis of an estimate of the overall average of 
added costs for such facilities incurred per added circuit mile during the 
period 1964 through 1966. Method 4 of the FDC study attempts to reflect 
the same kind of adjustment by 2 different technique, viz., by assigning 
the older types of plants (open wire, VF cable, and K carrier) to the 
service categories that existed at the time that plant was originally 
constructed. On that basis, TELPAK circuits included a mix of only N- 
carrier, coaxial cable, and radio. Taking into account the proposed rate 
increases, Attachment A of the FDC study indicates that the TELPAK rate of 


return would be 10.2 percent under Method 3 and 7.2 percent under Method 4. 


44. This new filing also contains two new methods, as adjustments 
for Methods 3 and 4. Method 5 is essentially the same as Method 3, except 


that it reflects the length of haul characteristics of each of the 


ee 

51/ "Fully Distributed Embedded Cost Study for Bell System Interstate 
Services -- Annualized As Of Late 1967 (Revised)", dated 
September 29, 1969. 


various services. The impact on TELPAK is to reduce the return, since 
TELPAK circuits are generally shorter than the average for the system 

and hence have higher average costs (in this analysis, as in all other 
costing, AT&T fails to reflect the specific high density characteristics 

of TELPAK). Method 6 is a revision of Method 4, but it uses the concept 

of capacity costing, based on the principle that incremental costs which 
serve to reduce unutilized capacity in the system should be costed according 
to their full capacity rather than the prevailing level of utilization at 
the time they are introduced. Under the proposed rate schedule, Method 5 


shows a rate of return of 8.9 percent and Method 6 a return of 9.0 percent. 


Thus, under all of the "cost-causing responsibility" methods except 


Method 4, the TELPAK return is higher than the return on the Bell System 


as a whole, authorized or actual, and significantly higher than the return 


on Message Toll Telephone. 


45. I£ the adjustment applied to Method 4 is applied instead to 
Method 3, the disparity between the return on TELPAK and that on other 
services becomes even greater. If Method 3 is also adjusted to reflect 
the capacity cost concept as AT&T applied to Method 4, then the rate of 
return for TELPAK can be estimated at 11.1 percent, assuming that the 
impact of the Method 6 adjustment on Method 5 corresponds to the upward 
adjustment of Method 4 to Method 6. On their face, therefore, at a time 
when AT&T already receives more than its authorized rate of return, AT&T's 


proposed further rate increases would require TELPAK to carry more than a 


fair share of AT&T's revenue requirements even on AT&T's own versions of a 
fully distributed cost basis, and must be rejected in the absence of some 


explanation why TELPAK should be so burdened. 


I. No Reasons or Facts Are Given Upon Which the 
Carrier Relies in Justification for Its Failure 
to Propose Rates Which Would Yield the Greatest 
Revenues Under the LRIC Approach, Pointing Up 
the Arbitrary and Illogical Nature of the Whole 
Exercise 


46. Even under AT&T's LRIC study, with its overstated costs, 
Attachment C reflects that the LRIC costs of TELPAK would be covered by 
adequate revenues at the present interim eed so that the proposed 
further rate increases result from charging what the traffic will bear 
under AT&T's market study. While revenues would be the greatest under 
Schedule Fal the rates now actually proposed, AT&T's cost data also 
shows that its greatest profits, or net revenues, would be realized under 
Schedule 4, which postulates rates of $40/$115/$40 rather than pains 


The theory of the firm, however, is to maximize profits, not gross income, 50 


that it might be anticipated, ceteris paribus, that AT&T would propose 


Schedule 4 as best designed to realize maximum net revenues. 


47. Obviously, however, other things are not equal, and AT&T was 
constrained to accept a net effect of $88.4 million rather than $136.5 
million, and forego the additional net revenues of $48.1 million in further 
52/ "Long-Run Incremental Cost Analyses of TELPAK, Private Line Telephone, 


and Private Line Telegraph Services," under the tab "Cost Data", 
submitted with Transmittal No. 10609, Attachment C, page 1. 


“Interstate Private Line Market Study," September, 1969, Tab 3, Table 2. 


"Long-Run Incremental Cost Analyses * * *,"" under the tab "Cost 
Data", Attachment A. 


profits, because the effects on the market in shrinking their communications 
55/ 
uses would have been too palpably unacceptable. In a recent address, 


a Vice President and Counsel of AT&T acknowledged: 


"Some years ago the Bell System introduced its Telpak service which 
offers business customers large quantities of private line 

service at very low rates. The result was not only a great 

upward surge in the use of communications, but many major 

American businesses and the Federal Government itself were 

able through the use of Telpak to largely reorganize their 

methods of operation. 


"y don't think we will ever know how much other businesses 

were able to increase their efficiency and their growth 

because of Telpak, but I feel sure it was substantial. 

Despite the fact that our Telpak service has been much criti- 
cized in numerous proceedings before the FCC, it has undoubtedly 


contributed significantly to the nation's economic progress in 
the 1960s." 


AT&T's Vice President in Charge of the Long Lines Department recently testi- 
56/ 
fied in the closed meetings on "continuing surveillance": 


"But the thing we have sensed in the last couple of years is 
really a sharp rise in not only customers' expectations, but 
the importance of the service to the customers, and this 
applies both to residence and business customers. 


"However, I think it is more acute with the business customers. 
Not too many years ago, communications services were an impor- 
tant adjunct to a man's business, something that he felt 
important to his operations. But today there are a substantial 
number of businesses where communications are the very life of 


the business and are very vital. They have tailored their 
cperations! around the availability of good communications." 


Garlinghouse, "Regulation Needs to Change Its Emphasis," talk before 
the Iowa State University Conference on Public Utility Valuation 
and the Rate Making Process, Ames, Iowa, April 24, 1969. (Emphasis added) 


Testimony of Mr. Richard R. Hough, reported in Telecommunications, 
September 29, 1969. (Emphasis added) 
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48. The Commission is charged under statute''to make available, so 
far as possible, to all the people of the United States a rapid, effi- 
cient, Nation-wide, and world-wide wire and radio ones service 
with adequate facilities at reasonable Seon Nowhere in its filing 
does the carrier suggest why the Commission should Coenterenee substan- 


tially higher further rate increases which would drive users to reduce 


the telephone channel miles in use by 6.1 million miles (from 44.3 to 


38.2 million telephone channel miles in use) below those projected at the 


original rates, and nowhere does AT&T suggest any standards or guidelines 
why the reduction of 6.1 million telephone channel miles: should be suffer- 
able, while implicitly recognizing that a reduction of 20.0 million miles 
(from 44.3 to 24.3) would be utterly a acid With the growing 
interdependence of the nation's economy upon communications, the Commission 
must forthrightly reject, as in violation of the Commission's mandate, 
proposed further rate increases which would reverse that: trend, and would 


impair the contributions communications must continue to make to the 


nation's progress. 


VII. The Market Studies Do Not Comply with the Agreement 
on Ratemaking Principles, to Produce Rate Proposals 
Based on Meaningful Studies, Because Their Parameters 
Restrict the Results to Foreordained Conclusions. 


A. Where the Results Produced By Purported Inten- 
sively Refined Studies Are Identical to Intui- 
tive Previous Forecasts Based on Admittedly 
Inadequate Studies, the Identity of Results 
Must Be More Than Fortuitous 


49. The mind boggles to comprehend the mathematical probabilities 


under the laws of chance that the identical results could be achieved by 


7/ 47 U.S.C. § 151. 


58/ "Interstate Private Line Study," September, 1969, Tab 3, Table 1. 


two studies, one based on inchoate principles and on procedures admittedly 
inadequate and imperfect, the other purporting to represent sophisticated 
analysis, and the latest refinements of techniques and revised concepts, 
projecting a different time period in a dynamic industry. The dictionary 
tells us a parameter is "a variable or an arbitrary constant appearing in 

a mathematical expression, each value of which restricts or determines the 
specific form of the expression." Obviously, the more narrow the parameters, 
the more closely circumscribed the expression which results. Parameters 
have here been selected for a study which impose severe strictures upon the 
development of assumptions, techniques, and areas of inquiry, in such 
critical factors as the selection of the rigid, simplistic alternative 
schedules tested, the prejudgment in determining the level where a competi- 
tive alternative becomes available, and the restrictions on results to 
in-house evaluations of in-house judgments. The coincidence of results 


which has emerged under this process must be considered thoroughly suspect. 


The Page Commentary Upon the ARINC Microwave 
‘Study Was At Best an Inadequate Study Misapplied 


for the Purpose of Testing Competitive Necessity 


50. One of the most significant factors in the development of the 
market studies was the rate level at which the airlines would tur to private 
microwave as a competitive alternative, since the airlines are the largest 


single user of TELPAK after the Government, and since the airlines have 


proffered the most comprehensive study of the private microwave system 


which could be built in substitute for present TELPAK configurations. 


The ARINC microwave study was presented into evidence and subjected to cross- 


examination in the AT&T General Rate Investigation, Docket No. 16258, and 
(with severe limitations upon the purposes for which it Si accepted) in 
the TELPAK Sharing Case, Docket No. 17457. The study revealed that a 
private microwave system for the airlines to meet their growing communica- 
tions needs could be constructed and operated at costs substantially less 
than under the original TELPAK rate schedule, and at about one-fourth the 
costs of common carrier communications under the further rate increases 
which have now been proposed. 

51. Subsequently, AT&T commissioned Page Communications Engineers, 
Inc., to study the ARINC proposal and prepare a review yen It is 
this "critique" by Page which has been the principal basis used by AT&T 
to develop the criteria for making its TELPAK market studies for the 
airlines as well as for other industries. The results of the market study 
were, therefore, necessarily preconditioned, because those making the study 
were directed to assume conclusively that the airlines would sustain their 
use of TELPAK without diversion to private microwave at the further rate 
increases now proposed, reflected in Schedule 3, of $30/$85/$35, but that 
the airlines would shift completely to private microwave, at Schedule 4 
rates of $40/$115/$40, with a resulting shift from 5.7 million to zero 
telephone channel miles in beens 

52. Even making allowances for the “gold-plated Cadillac" character 


of the system projected by Page, there are a number of aspects of the Page 


"Interstate Private Line Market Study,"' September, 1969, Tab 7, page 1. 


"Interstate Private Line Market Study," September, 1969, Tab 3, Table 3. 


study in controversy which it is believel greatly inflate the anticipated 
cost of the system. In any event, whate wr the merits of the disputes on 
the validity of the Page study uncritica ly accepted by AT&T, the Page 

analysis could not appropriately be used [»r the purpose for which it was 
applied, to determine the point or pointsét which the airlines and other 
large users would shift to private microw ye: (a) First, because the , 


scope of the Page project was to "examine 111 of the presently available 


material in this case (Docket No. 16258) id make an evaluation of the 


Radio Science Company study (for ARINC) f completeness, methods, accuracy, 


and adequacy based on requirements used irtne study," not to determine 
what it would cost if Page were to build ¢system using its considered 
engineering judgment; and (b) Second, becas: AT&T did not even consult 
with Page to determine whether the Page cr i:que could be appropriately 
used in this application, and what modific ions or caveats might be 
required if it were to be so used. Thus, e of the essential criteria 
utilized for the market study was develope >1 the basis of a study limited 
in nature, made'for another purpose, and m designed for the application 


which it has received. 


C. The Failure to Consul Customers Concerning 
Their Intentions and sponses Under Varying 
Conditions, the Heart — the Survey, Was a 
Fatal Basic Defect _ 


53. In the preparation of the market wudy by AT&T evaluating customer 
responses to several test schedules of prop: d rates, AT&T solicited the 
views of its own "in-house" account manager: erving a sample number of 


customers. After a one-day training meeting the AT&T account managers 


prepared various reports, which were then reviewed by AT&T in-house 


"Industry Specialists", and then by the "in-house" AT&T Long Lines 
1/ 


General Marketing Manager and members of the AT&T market studies staff. 


54. Not a single customer was consulted concerning what he thinks 
are his plans, intentions, options, and reactions. The market studies 
thus have a natural built-in bias because constructed on a single point 
of view, with a single economic interest and purpose. Furthermore, the 
reports of the account managers were never disclosed to the customers, 
including the airline parties, so that they have never been afforded the 
opportunity to test the accuracy and completeness of what someone else, 


AT&T's employees, think they think. 


55. However competent the AT&T account managers, the study neces- 
sarily suffers from their limited exposure to only a limited phase of the 
airlines' decision-making process, and hence their limited knowledge of 
the components of the decisions which they are called upon to anticipate. 
One consideration is the state of the budget, the availability of funds to 
meet increased costs; AT&I's account manager, like his counterpart the 
airline's communications manager, can have only a limited and imperfect 
knowledge of this factor, which necessarily involves higher management 


decision. Another consideration is the relative elasticity. of demand, the 


different volumes of communications which would be purchased at different 


levels; this is not only a judgment for the airline's communications 


a 
1/ “Interstate Private Line Market Study," September, 1969, Tab 6. 


department, but also one for operations, since it involves the extent to 
which the airline can "make do" or "do without" communications if costs 
rise, or conversely, the extent to which communications uses can expand 

if rates are lowered. A third consideration is the anticipated growth 

in the use of communications; just as industry tends increasingly to rely 
upon communications, so communications tend to rely increasingly upon 
industry, and it is basically the judgment of business forecast by econo- 
mic specialists, not communications forecasts by communications specialists, 
which will determine the future growth in communications in a particular 
industry. Finally, a fourth consideration is the level at which the 
industry would move to private microwave; it is submitted that AT&T 
personnel can have only the foggiest notion of the factors, including 

the costs of a private system, which determine this judgment. A basic 
deficiency in the market study, therefore, was the failure to consult 

the parties most informed, the customers themselves, on matters involving 
not only a communications judgment but a composite of a series of industry 


judgments. 


D. The Failure to Consider Ranges of Varying Rates 
Was a Fatal Defect for Even a Minimal Study of 


Practical Applicability 


56. One of the most curious aspects of the AT&T market study is the 


limitation of the study to four blocks of schedules, varying the components 


of each block in only one case (by changing the telegraph/telephone 


equivalency at present interim rates). Economists recognize that elas- 
ticities of demand are not a linear function, and that they are always 
relative to particular areas of price changes. In light of the substantial 
sums involved, the numerous permutations and combinations possible, the 
broad economic effects of changes upon the entire nation's business, and 
the sensitivity and cost consciousness of AT&T's customers in the present 
state of the nation's economy, a bludgeon is hardly the appropriate instru- 
ment for the fine tuning required to set appropriate rates. Despite the 
volume of papers, what the studies purport to measure are so unrefined, 
limited to four discrete schedules, that it is submitted that the Com- 


mission is prevented from making an informed judgment on the basis of the 


data submitted of the propriety of the particular rates. 


E. The Failure to Consider Variations Without TELPAK 
Sharing and With Unlimited TELPAK Sharing Is Another 


Unexplained Deficiency 
57. Another badge of the artificial character of the market survey 
is the failure to give any consideration to the existence of a recommended 
decision by the Chief of the Common Carrier Bureau in the TELPAK Sharing Case, 
Docket No. 17457, proposing either the elimination of the present TELPAK 
sharing provisions or, alternatively, the unlimited extension of sharing. 
The testimony of AT&T witnesses in that case emphasizes the large impact 


62/ "TELPAK Rate Adjustments", page 4, in material accompanying 
Transmittal No. 10609. : 
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either of these alternatives would have on AT&T costs and markets. What- 
ever the views of the carrier or of others on the lack of merit in either 
alternative, and however justified those views may be, it must be concluded 
that elementary prudence would have dictated that some consideration be given 
to alternative possible changes thus "overhanging the market" under study 
the eventuality of either of which would have mooted all the other market 
and cost studies. 


VIII. Suspension with an Accounting Would 
Be_a Completely Inadequate Remedy 


58. The present interim TELPAK rate increases are already under an 


63/ 
accounting order, after the expiration of the full period of suspension 
64/ 
of 90 days ordered by the Commission as provided’ under Section 204 of 


65/ 


the Communications Act of 1934, as amended. An accounting, however, 


provides grossly insufficient protection not only to the users but to the 
general public where the charges are so substantial as those now proposed, and 


particularly where they are pyramided upon already outstanding substantial 


increases whose validity has not yet been adjudicated. Users such as the 


airlines, which are already operating under a most serious "profit squeeze" 


providing an inadequate rate of return (currently 4.7%) are constrained now 


to come up with the funds to pay the increased charges to a carrier whose 


return is already swollen beyond that authorized by the Commission. Whatever 


the ultimate results anticipated in a hearing, the users must make provision 


FCC 68-711, 13 F.C.C. 2d 853 (1968). 


/ FCC 68-388, 33 Fed. Reg. 5900 (1968). 


47 U.S.C. § 204. 


in their budgets now, and build their accounting system now, with adequate 
allowance for the charges imposed. If the rate increases are passed on to 
the myriads of airline passengers, it would be an impossible undertaking to 
attempt to identify the millions of proper recipients of a refund; if it is 
not passed on, then the industries such as the erclamect themselves certifi- 
cated to serve the public interest, convenience, and necessity, must suffer 
an additional burden upon their inability to earn an appropriate authorized 
rate of return necessary to discharge their responsibilities under their 


certificates. 


59. In view of the magnitude of the issues and sums here involved, 


certainly a substantial period of time beyond the usual suspension period 
would be required before the hearing could be resolved. Therefore, even 

under an accounting the financial projections of the users would be dis- 

torted for an unconscionable period of time during which there has not 


even been a determination under the prior accounting order. 


60. It is now well settled judicially that the opportunity for refund 
under an accounting is an inadequate, unsatisfactory, and generally illusory 
protection, and in no way an effective substitute for postponement or 
withdrawal of proposed rates. In upholding the entry of an order by the 


Federal Power Commission which directed an interim reduction and refund, the 
66/ 


Supreme Court said in the leading case of FPC v. Tennessee Gas Transmission Co.: 


66/ 371 U. S. 145, 154-55 (1962). 
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"To do otherwise would have permitted Tennessee Gas to collect 
the illegal rate for an additional 18 months at a cost of over 
$16,500,000:to consumers. True, the exaction would have been 
subject to refund, but experience has shown this to be somewhat 
illusory in view of the trickling down process necessary to be 
followed, the incidental cost of which is often borne by the 
consumer, and in view of the transient nature of our society 
which often prevents refunds from reaching those to whom they 
are due. It is, therefore, the duty of the Commission to look 
at 'the backdrop of the practical consequences [resulting]. . 
and the purposes of the Act,' * * *. [T]he Commission's ultimate 
action in directing the severance and in entering the interim 
order was not only entirely appropriate but in the best tradi- 
tion of effective administrative practice." 


67/ 
These views were reaffirmed in FPC v. Hunt, where the Supreme Court 
said: "Nor is it any answer to say that the suspension power * * * will 


afford protection to the public. * * *As we said * * *, the possibility of 
refund does not afford sufficient protection * * *." The Federal Power 
Commission in its Annual Report to Congress in 1953 likewise described the 
procedure of collecting the "higher rates under bond" as"unsatisfactory, 
burdensome, and present(ing) many difficult problems for the company as 
well as for the distribution utilities which must pay the higher rates." 
There should be no illusion, therefore, that suspension with an accounting 
is a satisfactory substitute for rejection, or that the protection afforded 


can make the users or the public whole. 


67/ 376 U.S. 515, 524 (1964). Cf. United Gas Improvement Co. v. 
Gallery Properties, Inc., 382 U.S. 223, 228 (1965); City of 
Chicago v._FPC, 385 F. 2d 629, 644 (U.S. App. D. C. 1967), 
cert. den. 390 U. S. 945 (1968). 


The Commission Has Plenary Power and the 
Affirmative Responsibility, Under All the 
Circumstances, to Reject the Proposed 
Further Rate Increases 


61. The plenary power of a Federal agency to prohibit the pyra- 


miding of rate increases, despite statutory limitations on suspension, is 
well established. In upholding the authority of the Federal Power 


Commission to impose a moratorium on proposed rate increases, the Supreme 
68/ 
Court said in the Permian Basin Area Rate Cases: 


“Certain of the producers * * * reason that § 4(d) creates an 
unrestricted right to file rate changes, and that such changes 
may, under § 4(e), be suspended for a period no longer than 
five months. If this construction were accepted, it would 
follow that area proceedings would terminate in rate limita- 
tions that could be disregarded by producers five months after 
their promulgation. * * * 


"*% * *[T]his Court has already declined to find in § 4(d) or 
§ 4(e) an ‘invincible right to raise prices subject only to a 
six month delay and refund liability.'" (Emphasis added) 


69/ 
In FPC v. Texaco, Inc., the Supreme Court recognized that an administrative 


agency, despite suspension limitations, may cut off successive rate increases 
at the threshold: 


"Tt must be remembered that under this Act rate increases are 
initiated by the natural gas company, the Commission having 

the burden by reason of § 4(e) of the Act to initiate a hearing 
on their legality with only a limited power to suspend new 
rates.* * * Natural gas companies that seek to enter the field 
with prearranged escalator clauses and the Like have a builc-in 
device for ready manipulation of rates upward. Protection of 
the consumer interests against that device may best be achieved 
if it is given at the very threshold of the enterprise. At 
least the Commission may so conclude * * * *. 


68/ 390 U.S. 747, 779 (1968). 


69/ 377 U.S. 33, 42-44 (1964). 


"To require: the Commission to proceed only on a case-by-case 
basis would require it, so long as its policy outlawed 
indefinite price-changing provisions, to repeat in hearing 
after hearing its conclusions that condem all of them. 
There would: be a vast proliferation of hearings * * * *. 

We see no reason why under this statutory scheme the 
processes of regulation need be so prolonged and so 
crippled." 


62. The power of the agency to impose a moratorium was "unquestionably 
70/ 71/ 
set at rest" in United Gas Improvement Co. v. Gallery Properties, Inc., 


where the Supreme Court upheld the "ample power" of the Commission to keep 


the price level relatively constant pending determination of the just and 


reasonable rate for consumer protection during the interim period. Congress, 
72/ 
the Supreme Court said in FPC v. Hunt, could not have intended "any such 


incongruous result" as to permit the Commission's power to review rates to 
be nullified by subsequent independent action by the regulated entity 


filing new rates.’ The Court there repeated and reaffirmed the language of 
73/ 
Atlantic Refining Co. v. Public Service Comm'n, in response to a claim 


that the vitality of the suspension provisions was being impaired: 


"This is not an encroachment upon the initial rate-making 
privileges allowed natural gas companies under the Act, 

* * * but merely the exercise of that duty imposed on the 
Commission to protect the public interest in determining 
whether the issuance of the certificate is required by 

the public convenience and necessity * * *, [I]t so 
conditions the certificate that the consuming public may 
be protected while the justness and reasonableness of the 
price fixed by the parties is being determined under other 
sections of the Act." 


Continental Oil Co. v. FPC, 373 F. 2d 510, 527 (5th Cir. 1967), 
den. 491 U. S. 917 (1968). 
382 U.S. 223, 228 (1965). 


376 U. S. 515, 522, 523-24 (1964). 
360 U.S. 378, 391-92 (1959). 


74/ 
63. In the recent Ingot Molds Case, the Supreme Court upheld the 


authority of another agency, the Interstate Commerce Commission, to hold 
the line on existing rates while it was considering, as here, general 
ratemaking principles: 


"We have already observed that the ICC has presently pending 
before it a broad-scale examination of the whole question of 
the cost standards to be used where comparisons of intermodal 
cost advantages are required, * * *" 


“This Court has just recently held that the Federal Power 
Commission had the authority to fix rates on an area-wide 
basis rather than on an individual producer basis and 

that, in order to make such a procedure feasible, it. had 
statutory authority to impose a moratorium upon rate: 
increases by procedures for a period of 2-1/2 years after the 
setting of the area rate. * * * The basis for this holding was 
the principle that the ‘legislative discretion implied in the 
rate making power necessarily extends to the entire legis- 
lative process, embracing the method used in reaching the 
legislative determination as well as that determination 
itself.' * * * That principle is equally applicable to rate 
regulation carried out by the ICC * * * *."" (Emphasis added) 


64. In recent cases the Courts have also emphasized the broad regula- 
tory powers of this Commission in the context of CATV regulation to effectuate 
its statutory responsibilities, and to provide interim relief pending hearing 
determinations. In United States v. Southwestern Cable Co. zB the Supreme 
Court quoted from the Permian Basis Area Rate Cases, supra, "We have 
elsewhere held that we may not, ‘in the absence of compelling evidence that 


such was Congress' intention . . . prohibit administrative action imperative 


for the achievement of an agency's ultimate purposes''', and further declared: 


74/ American Commercial Lines, Inc. v. Louisville & N.R.R.Co., 392 U.S. 
571, 590, 592 (1968). = Sea a 


5/ 392 U. S. 157, 177,180-81(1968). 


"The Commission has acknowledged that, in the area of rapid 
and significant change, there may be situations in which its 
generalized regulations are inadequate, and special or addi- 
tional forms of relief are imperative. It has: found that the 
present case may prove to be such a situation, and that the 
public interest demands'interim relief . . . limiting further 
expansion’, pending hearings to determine appropriate 
Commission action. Such orders do not exceed the Commission's 
authority. * * *Thus, the Commission has been explicitly 
authorized to issue 'such orders, not inconsistent with this 
[Act], as may be necessary in the execution of its functions’. 
47 U.S.C. § 154(i). See also 47 U.S.C. § 303(r). In these 
circumstances, we hold that the Commission's order limiting 
further expansion of respondents' service pending appropriate 
hearings did not exceed or abuse its authority under the 
Communications Act." 


76/ 
In General Telephone Co. of California v. FCC, the United States Court 


of Appeals for the District of Columbia further extended the implicit regu- 
latory authority of the Commission in aid of its explicit powers, rejecting 
an argument that the provision for one method of enforcement was exclusive 
and precluded the availability of other remedies to the Commission: "The 
contention that Section 312(b)'s enforcement techniques are restricted in 
applicability to those parties particularly subject to the general regulatory 
provisions of Title III also runs contrary to the reasoning of recent 
decisions emphasizing the flexibility which an expert regulatory agency must 
possess if it is to keep pace with a still burgeoning industry." 


7/ 


65. In broadcast matters, the Commission has not hesitated to 
impose a "freeze" on broadcast license applications without express statutory 


provisions, pending determination of general proceedings relating to the 


F.2d ,16 R-R. 2d 2001, 2018 (U.S. App. D.C. 1969). 


Interim Criteria to Govern Acceptance of Standard Broadcast Applications, 
23 R.R. 1545 (1962), 24 R.R. 1540 (1962); Kessler v. FCC, 326 F.2d 673, 


681 (U.S. App. D.C. 1963); Harvey Radio Laboratories, Inc. v. United 
States, 289 F. 2d 458, 460 (U.S. App. D.C. 1961); Harbenito Broadcasting 
Co. v. FCC, 218 F. 2d 28 (1954); Vindicator Printing Co., 8 R.R. 328 
(1952);cf. American Broadcasting Co. v. FCC, 191 F.2d 492 (1951). 


allocation of frequencies or the assignment of channels, despite the 
73/ 

direction of Section 309 of the Communications Act that it either 

"shall grant" an application or "shall formally designate the applica- 


tion for hearing." 


66. The imposition of further rate increases during the pendency 
of a hearing on prior rate increases seriously prejudices orderly and 
efficient regulatory procedure and the rights of the parties to the present 
79/ 


litigation. As the Ashbacker case recognized in another context, the 


Communications Act is not to be construed in such a way as to require or 


permit a procedure which frustrates proper and orderly regulatory processes: 


what "may satisfy the strict letter of the law" may not satisfy “its spirit 
or intent. * * * Legal theory is one thing. But the practicalities are 
different." As a practical matter, when rates are permitted to be pyramided 
obviously the propriety of the lesser rates tends to be obscured in the 
litigation. It is submitted that the proposed further rate increases are 
so defective in concept, development, timeliness, and justification, that 
no other remedy but rejection or withdrawal is adequate under all the cir- 
cumstances. 

X. If Confidence in the Integrity of the Administrative Process 


Before the Commission Is To Be Preserved, Prejudgment of 
Basic Underlying Questions Here Involved Predicated on 


Predilection Upon Predilection Must Be Avoided 
67. There is no conceivable legal basis for permitting the second 


half of a Telpak rate increase of over 100% to become effective, even under 


78/ 47 U.S.C. § 309. (Emphasis added) 


79/ Ashbacker Radio Co. v. FCC, 326 U.S. 327, 332 (1945). 


a second accounting order, without any determination of any of the basic 
questions underlying the two prior levels of rates, which questions have 
not been fully heard, much less determined, through no fault of the users 
complaining of such pyramiding increases. The only conceivable explanation, 
as distinguished from legal basis or justification, apparently lies only in 


possible prejudgment predicated on predilection upon predilection. 


68. To be more specific, the first predilection here involved is 
bound to stem from the results of the 7 Way Cost Study in the Telegraph 
Service investigation, or of the Broad Brush Updating thereof in Docket 
16258, or of the 9 Way Cost Study in Docket 16258, or of the combination 
of the three. The point here is that no one of these past and now out of 
date studies has ever been tested by cross-examination, briefing or oral 
argument, much less has there ever been an adjudication of the validity of 
any of the results of any of such studies, to support the first predilection, 
that the rate level of any particular class of service (including Telpak 
specifically) is non-compensatory and is thus casting a burden on other 


classes of service. 


69. The second predilection here involved which, for obvious reasons 


has been carefully nurtured by AT&T, stems from the mistaken notion that in 


order to be "for' lower message toll and WATS rates to the general public, 


you have to be "against" low rates for such bulk communications service as 


Telpak for such large users as the Government, the airlines, the railroads, 
the truckers, the bus operators, and the like. This is a complete non 
sequitur, as demonstrated by the consensus of the eminent experts in Phase 
I-B of Docket 16258, which has been concluded, with the Commission's 
approval, without any determination of this threshold rate level relation- 


ship question. 


70. On these two predilections "hang all the law and the prophets" 
for possibly prejudging the propriety of permitting AT&T to extract, even 
under a second accounting, the third level of Telpak rates without any 
completed hearing or adjudication of any of the underlying undetermined 


questions with respect to the two prior levels of Telpak rates. 


71. The legal basis for any such action can hardly be found in the 
concurrently effective "trade" which AT&T has the effrontery to offer the 
Commission in its special transmittal of October 1, 1969, namely, 87 million 
dollars of message toll and WATS rate reductions for 87 million dollars of 
rate increases in Telpak, network and TWX services. How "nice" that would 
be for AT&T, in the light of pending surveillance proceedings, disclosing 
167 million dollars of revenues annually in excess of the top of the range 


of rate of return heretofore allowed by the Commission: 


72. Before the Commission seriously considers any such ill-advised 
course as permitting this unconscionable pyramiding of rate increases, in 


the light of the posture of incomplete proceedings and undetermined basic 


questions, we respectfully suggest that it ask itself this question: 
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Do we have any real basis for doing so other than the 


predilections noted above? 


XI. Conclusion 


WHEREFORE, THE PREMISES CONSIDERED, The Airline Industry Parties 
respectfully petition that the Commission reject, or require or secure 
the withdrawal of, the further rate increases proposed in TELPAK 
(Series 5000) service, Tariff F.C.C. No. 260, under Transmittal No.10609, 
dated October 1, 1969, by the American Telephone and Telegraph Company, 
Lor Lines Department. 

Respectfully submitted, 
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There Has Never Been a Determination of the 
Underlying Issues on the Original TELPAK C 
and D Rates, the Interim Rate Increases, or 
the Various Allegedly Supporting Cost Studies, 
All of Which Must Be Resolved Before Any 
Further Successive Rate Increases, Interim 


or Otherwise, Can be Imposed 


March 18, 1964 In the tentative decision in the original 
TELPAK Case, Docket No. 14251, the 
Commission found that there "is apparent 
justification for TELPAK C and D eerie 
fications in terms of meeting competition 
from private microwave systems having 
channel capacities comparable to those 
offered by such TELPAK classifications," 
but was "unable to determine on this 
record that the rates for TELPAK C and 
D classifications are compensatory in 
relation to the cost of furnishing the 
services offered thereunder." 38 F.C.C. 
370, 395. 


Dec. 24, 1964 In the final decision, the Commission 
affirmed its tentative decision, and 
ordered that the record be reopened to 
consider "whether or not the existing 
rates for TELP C and D are compensatory" 
on the baSis of additional data from cost 
studies being conducted by AT&T of its 


various services. 37 F.C.C. 11ll, 
1117-18. 


Sept. 10, 1965 AT&T presented in the record in the 
Domestic Telegraph Investigation, Docket 
No. 14650, the results of a Seven-Way 
Cost Study, setting forth for the 12 months 
ending August, 1964, based on a fully- 
allocated cost procedure disputed in prin- 
ciple and in methodology, the investment, 
expenses, and revenues associated with 
each of seven different classes of 
communications service comprising Bell's 
total interstate operations, together 
with AT&T's expressed reservations and 
limitations. The material was dumped 
into the record as an AT&T response to a 
staff request, without being tested by 
cross-examination. 


Oct. 27, 1965 In large part, as a result of the Seven- 
Way Cost Study, the Commission instituted 
the AT&T General Rate Investigation, 
Docket No. 16258, to determine AT&T's 
revenue requirements Cincluding rate of 
return) and whether AT&T's charges for 


its various classes of service are just 
and reasonable. FCC 65-959, F.C.C. 


2d 871. 


Dec. 22, 1965 The AT&T General Rate Investigation was 


divided into two phases. Phase I was 
to consider respondents' total inter- 
state revenue requirements, and the 


relevant rate-making principles to control 
in the distribution of revenue require- 
ments among the various classes sf service. 
FCC 5-114, 2 F.C.C.2da 142. 

April 7, 1966 A letter from the FCC Staff's Managing 
Counsel in Docket No. 16258 to AT&T's 
counsel reduced to writing their under- 
standing that AT&T would make witnesses 
available to describe the procedures and 
methods of the Seven-Way Cost Study, 
and would prepare a revised version to 
give a "broad-brush” updating to reflect 
1965 operating results. 


April 29, 1966 The Commission's Telephone and Telegraph 
Committees issued their report in the 
Domestic Telegraph Investigation, Docket 
No. 14650, summarizing the results of 
the Seven-Way Cost Study at pp. 200-04, 
without the Study's validity or applica- 
bility, if any, to particular rates or 
rate levels having been tested or subjected 
to cross-examination in the proceeding, 
and without any adjudication of the under- 
lying questions which in the meanwhile 
had been put in issue in Docket No. 16258. 


July 28, 1966 The Seven-Way Cost Study was dumped into 
the record in the AT&T General Rate In- 
vestigation, Docket No. 16258, by renun- 
bering AT&T's Exhibits 81-88 in Docket 
No. 14650 as FCC Staff Exhibits 1-8 in 


Docket No. 16258, without an opportunity 
for cross-examination or rebuttal. 


ACG 


Sk 


Sept. 15, 1966 In American Trucking Associations v. FCC, 
377 Fda 131, cert den 386 U-S~ d 121, cert. den. U.S. 943, 
the United States Court of Appeals for 
the District of Columbia Circuit affirmed 
the Commission's decision in the TELPAK 
Case, and noted that the compensatory 
issue had been remanded for further 
hearing because the Commission's con- 
clusion "that Telpak C and D rates were 
justified by competition * * * necessitated 
a_ determination as to whether these rates 
were compensator that is; whether the 
would bear their own costs or would be a 


burden on other customers of the Company." 


Nov. 9, 1966 The Commission ordered that the TELPAK 
Case be terminated after TELPAK A and B 
were deleted, incorporated the TELPAK 
record into Docket No. 16258, and folded 
the undetermined, remanded compensatory 
issue into Docket No. 16258. FCC 66-1005, 
7 F.C.C.2d 30. 


Nov. 17, 1966 A "Broad-Brush Updating of Seven-Way 
Cost Study for the Year 1965" was distributed 
to the parties. It was dumped into the 
record of Docket No. 16258 as FCC Staff 
Exhibit 37 on Nov. 16, 1967, Tr.Vol.92, 
p- 12615, without an opportunity for 
cross-examination or rebuttal. 

Dec. 7, 1966 The Commission ordered in Docket No. 
16258 that Phase 1 on revenue require- 
ments and rate of return, but without 
rate-making principles and factors, was 
to be decided before further proceedings. 
FCC 66-1136, 5 F.C.C.2d 844. 


Dec. 21, 1966 On petitions for reconsideration of its 
order terminating the TELPAK Case, the 
Commission stated, FCC 66-1188, 6 F.C.C. 
2d 177: 


"The Commission, in amending its Order 
of October 27, 1965, in Docket No. 16258 
(FCC 65-959) to include a consideration 
of TELPAK's C and D within that docket, 
was mindful of the fact that the onl 
remaining issue with respect to TELE AK 


C_and D was whether the existing rates 


Dec. 21, 1966 
(cont.) 


Jan. 9, 1967 


Jan. 9, 1967 


Jan. 18, 1967 


Feb. 20, 1967 


were compensatory. This issue deals with 
the over-all level of earnings for the 
service and does not relate to a detailed 
analysis of the specific rates involved. 
Accordingly, since Docket No. 16258 
contains within it the issues of the proper 
rate of return and the relationships of 
the level of earnings of the different 
classes of service, it is the proper 
proceeding within which to determine the 
compensatory nature of TELPAK C and D 

and their relationship to the other serv- 
ices." The Commission denied petitions by 
the airline parties and others that the 
compensatory issue be resolved in 

Docket No. 14251. 


AT&T "filed" and distributed in Docket 

No. 16258 (but did not file as a tariff 
schedule) rate proposals for TELPAK C 

and D rate increases to $30 for TELPAK C 
base capacity per airline mile, $85 

for TELPAK D base capacity per airline 
mile, $35 for the first terminal, $15 
each additional terminal, and a 2 to l 
telegraph/telephone equivalency. Very 
Summary revised cost data were also filed. 


Separately, under Transmittal No. 10001, 
AT&T filed revised tariff schedules to 
eliminate TELPAK A and B, change some 
private line telephone and telegraph rates, 
and introduce Series 8000. At the request 
of the Commission, the effective date of 
the changes was postponed from May 1 to 
August 1, 1967. 


Letter from Chairman Hyde to AT&T 
counsel, requesting AT&T's intentions 

to submit a "sum of the parts" cost study 
as of "utmost importance" to permit the 
Commission on the basis of record data 

to evaluate the reasonableness of AT&T's 
rate structure. 


Letter from AT&T counsel to Chairman 
Hyde emphasizing its position that a 
"sum of the parts" allocation of total 
costs is inappropriate as a method of 
determining the levels of rates properly 
chargeable for the various classes of 
service. 


Mar. 2, 1967 Letter from Chairman Hyde to AT&T counsel, 
that "regardless of what costing or rate 
making principles are advanced in this 
proceeding either by Respondents or any 
other party, adequate information on a 
fully distributed cost basis should also 
be available to aid in our consideration 
of the other principles involved. We wish 
to make it clear, therefore, that the 
Telephone Committee deems it essential 
that fully allocated costs apportioned 
among all services be supplied by you in 
order that the Commission may be able to 
give proper consideration to such other 
cost principles as you may advocate. * * * 
[FJailure to provide such a'study may well 
make difficult, if not impossible, 
implementation of your proposals should 
it be determined that the cost principles 
you advocate are the appropriate methods 
for determining rates and charges for the 
services you furnish. 


'* * * [YJou are directed to prepare a 


new study similar to the 'seven-way cost 
study' for introduction into this proceeding 
x * * * [and] to make any further im- 
provements or refinements you deem 
appropriate to enhance the accuracy of 

the updated study. 


'% * * We wish to put you on notice that 
we will expect a complete study covering 
each of your services to which you propose 
to apply such costing procedures {other 
than on a fully allocated basis]* * * *." 


July 5, 1967 Commission released its interim decision 
and order in Phase I-A of Docket No. 
16258 approving a rate of return for 
AT&T's interstate services in the 7 to 
7.5% range, and finding that AT&T was 
earning a rate of return of 8.56% at 
the existing overall level of its inter- 
state rates, with adjustments, requiring 
a reduction of $120 million in inter- 
state revenues to bring the level of 
interstate earnings appropriately within 
the range of reasonableness specified. 
FCC 67-776, 9 F.C.C.2d 30, 88, 114-16. 


Sept. 14, 1967 On reconsideration, the Commission 
modified its interim decision on Phase 
I-A of Docket 16258, but reaffirmed its 
findings on a 7 to 7.5% rate of return, 
and a rate reduction requirement of 
$120 million. FCC 67-1047, 9 F.C.C. 
2d 960. 


Sept. 25, 1967 AT&T advised the Commission it would 
shortly file new tariffs designed to 
reduce interstate revenues by $100 
million in compliance with the Commission's 
orders. FCC Report No. 2616. 


Jan. 23, 1967 In acting on a petition for clarification 
of issues in Docket No. 16258, the 
Telephone Committee stated with respect 
to the proposed TELPAK C and D and other 
proposed rate increases, FCC 68M-130: 


"While we did not originally contemplate 
consideration of any specific rates in 
this proceeding, intervening events have 
modified the situation. Thus, Respondents 
have offered evidence herein on a broad 
economic theory of pricing, together with 
a practical translation of that theory 
into detailed cost and market studies. 
Those studies, in turn, are tied to 
certain rate changes deemed by Respondents 
to be necessary in the light of their 
examination of rate-making principles. 
Any meaningful consideration of the rate- 
making principles here in issue thus re- 
quires consideration of the price changes 
as well as the extensive cost and market- 
ing data offered by Respondents. 
Petitioners and others affected therefore 
have an interest in the proposed rate 
changes and should be provided reasonable 
opportunity to cross-examine with respect 
to these rates and to offer direct 
testimony with respect thereto." 


March 14, 1968 Following off-the-record conferences to 
provide the parties an opportunity to 
determine whether areas of agreement 
existed on rate-making principles, the 
Hearing Examiner reported that "it was 
the general consensus that we were unable 


March 14, 1968 
(cont.) 


March 27, 1968 


April 10, 1968 
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to agree on any matters of sufficient 
significance to record, or to, contribute 
meaningfully to a resolution of this 
proceeding, and that the appropriate 
medium for achieving that end, would be 
to resume the record presentation of 
evidence." FCC 68M-447. 


The Commission deferred the filing of an 
AT&T tariff for 90 days to effect another 
rate reduction of $20 million. The 
dissenting opinion noted that AT&T had 
earned about 8% in 1967 and during the 
first month of 1968. FCC 68-341, 12 
F.C.C.2d 167. 


The Commission suspended for the statutory 
period of 3 months to September 1, 1968, 
TELPAK interim rate increases (TELPAK C, 
from $25 to $28; TELPAK D, from $45 to 
$60; terminals, first from $15 to $25, 
subsequent from $5 to $10; equivalency 
from 12:1 to 6:1), and instituted a 
hearing in a new Docket No. 18128. The 
Commission noted that the question as to 
whether the original TELPAK C and D 
rates were compensatory had been placed 
at issue in Docket No. 16258, and 
stated, FCC 68-388, 33 Fed. Reg. 5900: 


"The Commission is cognizant of the fact 
that the record in Docket No. 16258 is 
not complete as re ards TELPAK C_and D 
Since A.T.&T.'s evidence as not yet been 
fully examined, and the users of service 
under the TELPAK tariff, a number of whom 
are parties intervenor to the proceeding, 
have not yet had the opportunity to put 
on their cases in opposition. Presumably, 
such intervenors will seek to establish 
that the present rates are in fact 
compensatory, and that competitive 


ires their maintenance at 


necessity requ 
the present torsL Moreover, we are 


cognizant of our conclusion in the original 
TELPAK case that the TELPAK C and D rates 
1 ustified by competitive 


were apparently j y Sue) 
necessity, provide , however, that they 


be shown to be compensatory - 


April 10, 1968 
{cont.) 


May 20, 1968 


June 26, 1968 


July 10, 1968 


"On the basis of the foregoing, and the 
information now before us, we are unable 
to determine that the charges, classi- 
fications, regulations and practices 
contained in the revised schedules are 

or will be just and reasonable or other- 
wise lawful. If the revised schedules 
are permitted to become effective, the 
rights and interests of the public may be 
adversely affected thereby." 


"lI Jt should clearly be understood by 

the TELPAK users, that, in the event a 
hearing record indicates a ncreases 

in e level of TELPAK rates are justs fed 
or required, or that the classifi- 
cation should be eliminated, any increases 
occasioned thereby will become effective 
without delay.” 


AT&T's "Fully Allocated Embedded Cost 
Study for Bell System Interstate 
Services-~Annualized as of Late 1967" 
marked for identification in Docket No. 
16258 as FCC Staff Exhibit No. 48 for 
identification without being received in 
evidence or tested by cross-examination 
(so-called Nine-Way, X-Way, or 36-Way 
Cost Study). 


The Commission implemented its previous 
order for reduction of the remaining 

$20 million rate reduction. The Commission 
noted that AT&T has continued to enjoy 
earnings "well in excess of 8% on inter- 
state operations, and that the rate of 
growth that has been continuing in inter- 
state services had been sufficient to 
offset in large measure the effect of 
rate reductions as well as increased 
interstate revenue requirements." FCC 
Report No. 2935. FCC 68-667, 13 F.C.C. 
2d 716. 


In denying petitions for consolidation of 
Docket No. 18128 (TELPAK interim increases) 
with Docket Nos. 16258 (AT&T General 

Rate Investigation) and 17457 (TELPAK 
Sharing Case), but ordering an accounting 
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July 10, 1968 on the TELPAK interim increases, the 
(cont.) Commission stated, 68-711, 13 F.C.C. 
2a 853 (footnote omitted): 


"It is our expectation that upon completion 
of the record in Phase I-B in these 


respects, the Commission will be in a 
position to prescribe appropriate prin- 
ciples or guidelines for the determination 
of the over-all revenue objectives that 
are to be met by Respondents. in the 

design of each of their principal rate 
classifications. It is also our intention 


Se 


to determine the extent to which each of 


the existing or proposed rate classifica- 
tions accord with, or fall short of, 


meeting those principles and' guidelines." 


"Thus, with respect to Respondents' rates 
for TELPAK service, including those now 
under suspension and investigation in 
Docket No. 18128, we will determine in 
Phase I-B of Docket No. 16258 whether 


competitive or other valid considerations 
justify the pricing discrimination exist-— 


ing in the TELPAK offering ; and, if so, 


whether Respondents’ existing or proposed 


rates for TELPAK will make an appropriate 
contribution to Respondents" total inter- 
state revenue requirements. These deter- 
minations with respect to the revenue 
objectives appropriate to TELPAK and 


other services are, in our opinion, of 
threshold essentiality to a determination 
of the reasonableness and lawfulness of 
the specific rates and rate relationships 
within the individual rate structures. 

It is also our opinion that we can 

arrive at these threshold determinations 
without simultaneously resolving all 
other questions." 


We will, therefore, defer hearings in 
Docket No. 18128 concerning the internal 
specifics of the TELPAK rate structure 
until the rate principle determinations 
are made in Docket No. 16258 and the 
sharing issue is decided in Docket No. 
17457." 


Jan. 24, 1969: 


Feb. 24, 1969: 


June 23, 1969, 


July 29, 1969 
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AT&T's "Description of 1964 7-Way Cost 
Study", "Description of the 1965 Broad- 
Brush Updating of the Seven-Way Cost 
Study", and "Description of 1967 Nine- 
Way Cost Study" marked for identification 
as FCC Exhibits 53, 54, and 55 for 
identification, respectively, but never 
received in evidence, in Docket No. 
16258, and never subjected to testing by 
cross-examination or rebuttal evidence. 


The Chairman of AT&T reported that AT&T 
was currently earning about 8% return on 
its investment, and hoped to increase 
this to about 8-1/2%. He expected 
revenues to rise at least 8% during the 
year (the current rate of growth was 
about 10% annual rate), and to maintain 
the company's current operating profit 
margin at this higher volume. AT&T's 
revenue had climbed 111% during the past 
10 years, or double the 58% in the gross 
national product. Wall Street Journal. 


The Chairman of AT&T announced earnings of 
$1.06 per average share outstanding for 
the three-month period ended May 31, 

1969, compared with 92 cents the year 
before, and 97 cents in the quarter ended 
February 28, 1969. Telecommnications 
Reports. 


With the exception of a recommendation 
that Docket No. 17457 (the TELPAK 

Sharing Case) be consolidated into 

Docket No. 18128, the Commission approved 
a "Statement of Ratemaking Principles 

and Factors in Docket No. 16258, Phase 
I-B" unanimously adopted by the parties 
participating in Phase I-B, FCC 69-842, 
18 F.C.C.2d 761. The Commission stated: 


"We have reviewed the statement solely for 
the purpose of determining whether the 
implementation of the suggested procedures 
might facilitate the determination of 
appropriate ratemaking principles for 

the interstate services of the Bell 

System respondents, and, hence, permit a 
more definite and timely disposition of 
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July 29, 1969 the issues involved in phase 1-B of this 

(cont.) docket. Accordingly, we express no 
opinion on the merits of the various 
positions advocated on the record." 


"The practical difficulties of accurately 
measuring incremental costs in a system 
as complex as the telephone industry has 
been recognized even by advocates of 
incremental costs as a floor for pricing. 
Criticisms, likewise, have been directed 
to the use of fully distributed costs for 
pricing purposes." 


"The specific statement of principles 

now proposed, in our judgment, properly 
recognizes the relevance of both fully 
distributed and incremental costs in 
considering appropriate rate levels of 
specific classes of Sservice.1/ We make 
this observation without reaching any 
conclusion, at this time, as to the weight, 
if any, that should be accorded to either 
or both of these factors in fixing rates 
for a specific service. We'note, in this 
connection, that the statement contem- 
plates the submission of both fully 
distributed and incremental cost studies, 
based on methodologies to be developed. 
It is the thrust of the statement that 
effective testing of the complex 

economic theories of costing and pricing 
which have been advanced in, this record, 
and the reconciliation of opposing, or 

at least partially conflicting, views of 
expert witnesses, can best be accomplished 
by relating the principles advocated to 
specific rate proposals. Bell has agreed 
that implementing studies called for by 
the statement, and any related rate 
adjustments based thereon, can be filed 
by October 1, 1969." 


"1/ We note, of course, that each party 

to the agreement has reserved the right 

to assert the relevance of FDC, LRIC, 

or any other method of cost determination." 
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July 29, 1969 "It is readily apparent that the tech- 
(cont.) niques or methodology for developing 


the data needed to test and apply long-run 
incremental cost principles require 
formulation. Implementation of the 
Stipulation and development of such 

needed data will substantially benefit 
from the extensive testimony and cross- 
examination which occurred in docket 


16258, and will permit us to proceed 


to the testing of specific rate-making 
Yinciples in the light of the issues in 

the Telpak-Private Line case (docket 
18128), the new program transmission 


rates, and such additional issues that 
may arise." 


"There would also be incorporated with 
docket 18128, the record of docket 


14251, the Telpak case which was 
previously incorporated herein." 


Aug. 18, 1969 In direct testimony prepared for "con- 
tinuing surveillance” meetings with the 
Commission, AT&T projected its inter- 
state rate of return for calendar 1969 
at 8.2%. Total interstate revenues of 
$5 billion, a rise of 15.2%, were 
projected for 1969, against an over-all 
increase in expenses and taxes of 
$4.05 billion, a rise of 14.4%, after 
settlement adjustments. The rate of 
return for the first half of 1969 was 
8.3%. Of the projected revenues, there 
was included a $114 million, or 20.3% 
boost in private line revenues. Mean- 
while, network growth and technological 
advances have reduced the total book 
costs of long lines plant per circuit 
mile from nearly $60 in 1950 to $20 
in 1969, with new plant today being in- 
stalled at a cost of only $12 per circuit 
mile. Telecommunications Reports. y 


Sept. 8, 1969 In its "continuing surveillance" direct 
testimony, AT&T updated its estimate of 

1969 interstate rate of return from 

8.2% to 8.1%. 


Sept. 15, 


Sept. 19, 


1969 


1969 


18% 


ase 


At the AT&T=FCC "continuing ,surveillance" 
meetings, AT&T Vice Chairman deButts 


indicated that no private line increases 


were included in projected revenues for 
1969, and the relative effect if there 


were any Telpak increases in the fall 
would "appear to be quite small". AT&T 
Vice President Emerson forecast an in- 
crease to 8.5% quickly if the surtax 
were eliminated, or in 1970 or 1971 

if the surtax were not considered. 
Common Carrier Bureau Chief Strassburg 
estimated on the basis of the record 
there would be an interstate rate of 
return for 1969 of 8-1/4%. At 8.1%, 
AT&T is receiving $167 million in excess 
of the higher limit of its authorized 
rate of return. 


In a letter to Mrs. Bell Myerson Grant, 
Commissioner of the New York City Depart- 
ment of Consumer Affairs, Chairman Hyde 
stated that "if, as a result of these 
discussions, AT&T files any revised 
schedules providing for rate reductions 
(the company has stated it seeks no rate 
increases) for interstate telephone 
services, these schedules will be subject 
to inspection, comment or formal ob- 
jection by any interested entity including 
your office." 
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TABLE I 


TELPAK 


Incremental Unit Costs and Total Estimated End-of-1971 Market Quantities 
(Thousands of Dollars) 


Line Haul 
TELPAK C TELPAK D Terminals Total 


Originally filed rates 


LRIC Costs $ 36,200 $102,000 $170,500 $308, 700 
Estimated Revenues 89,000 90, 800 53,900 223, 700 
Profit [loss] 52,800 [11,200] [116,600] [ 75,000] 


Interim rates that became 


effective September 1, 1968 


LRIC Costs 164,200 299,500 
Estimated Revenues 87,900 300, 800 
Profit [loss] [76,300] 1,300 


Rates filed to be effective 
November 1, 1969 


LRIC Costs 143, 700 
Estimated Revenues 106, 660 
Profit [loss} [37,100] 
a 
Sources: 


(1) AT&T: Attachment C to "Long-Run Incremental Analysis of TELPAK 
Private Line Telephone and Private Line Telegraph Services". 


(2) AT&T: "Appendix to Interstate Private Line Market Study" Tab 15, 
worksheets 9, 33, 45, adjusted to force reconciliation with 
Attachment C (Source 1 above). 


Cc 
Before the ; FCS 69-1140 
FEDERAL COMMUNICATIONS COMMISSION 37286 
Washington, D. C. 20554 


In the Matter of 
Amendment of Part 61 of the Commission's 


Rules relating to Tariffs and Part 1 of the 
Comnuission's Rules relating to Evidence. 


IBMT AAD AD SPAOAOPR ITT ters 
NCTICS OF PROZCSED RULE MAXING* 


Adopted October 15, 1969 ; Released October 17, 1969) 


By the Commission: 


1. Notice is hereby given of the proposed rule making in the 
above-entitled matter. 


2. Under the Commission's existing tariff rules, there is no 
requirement that customers be given any notice of tariff changes over and 
above the constructive legal notice given by the mere physical filing of 
the official tariff documents with us plus the posting of copies of tariffs 
at certain locations in the operating territory of the filing carrier where, 
in theory, the public may inspect them. 


3. The aforementioned notice requirements may no longer be 
adequate, particularly in those cases where there are increases in charges, 
or where there is some change that effectuates discontinugnce, reduction or 
impairment of service. The number and complexity of tariffs filed with us 
are growing and it appears likely that many customers that may be adversely 
affected thereby will not physically inspect the official ,copies on file with 
us or those posted in the operating territory of the filing carrier or other- 
wise learn of the filing of significant tariffs. 


4. We propose in the attached notice a rule which would require 
the carrier to give additional notice to affected customers whenever tariffs 
are to be filed that involve increases in charges or any discontinuance, 
reduction or other impairment of service to any customer. At the outset, we 
would allow the filing carrier to choose the means most suitable under the 
circumstances for such notice in each case. This is becayse no one method 
would appear to be best under all circumstances. © In some.instances, for example, 
a newspaper ad may be sufficient. In other cases, some other method might be 
called for. Whatever method is used, the carrier would be required to state 
in its tariff transmittal letter what was done. 


* Not part of record certified by Commission. 
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2 
mary 


any such studies dependent upon the furnishing of 
rmation. ; 


9. Authority for this proposed rule-making is contained in 
Section 4(i), 203(a), (b), and (d), and 204 of the Communications Act. 
Interested persons are invited to comment on the proposals herein. Comments 
shall be filed on or before November 25, 1969 , and reply comments on or 
before December 5, 1969 . In reaching its decision in this matter, th 
Commission may also take into account any other relevant information before 
it, in addition to the comments invited in this Notice. 


10. In aecordence with the provisions of Section 1.419 of the 
Commission's Rules and Regulations, an original and fourteen copies of all 
statements and briefs shall be furnished to the Commission. 


FEDERAL COMMUNICAT. 


Ben F. wWaple 
Secretary 


Attachment - Appendix 


APPENDIX 


in Parc loo Chapter I of Title 47 of the Code of Federal Regulations, 
$i.503 is added, to read as follows: 


$1.363 Introduction of statistical data. 


(a) All scientific statistical studies, including but not limited 

to sample surveys, experiments, and econometric analyses, shall be 
described in a summary statement, with supplementary details added 

in appendices so as to give a comprehensive delineation of the plan 
and procedures undertaken, including, but not limited to, the 
definition of the sampling frame, the definition of the sampling 
units, the method of selecting the sample, the characteristics 
measured or counted, formulas used for statistical estimates, 
standard errors and test statistics, description of statistical tests; 
plus all related computations, computer programs, lists of input data 
and statements of result. : 


(b) If the evidence did not arise from a scientific statistical study, 
then a clear statement should be made regarding all underlying 
assumptions and judgments, and techniques of collection, estimation, 
and/or testing. 


1 of Chapter I of Title 47 of the Code of Federal Regulations, Sections 
-33(a), and 61.58 are revised and Sections 61.21, 61.22, 61.38, 61.39, 
(c) are added, to read as follows: 


§61.21 Rate increase. 


The term "rate increase" whenever used in this part means a change in 
tariff schedules which results in an increased charge to any of the 


earrier’s customers. 
$61.22 Rate decrease. 


The term "rate decrease" whenever used in this part means a change in 
tariff schedules no part of which results in an increased charge to any 


any of the carrier's customers. 
$61.32 Publications to be sent to Secretary, FCC and commercial.contractor, 


Publications sent for filing shall be addressed to "Secretary, 
Federal Communications Commission, Washington, D. C., 20554." 
Concurrently with the filing of the publication with the Comnission, 
the filing carrier shall transmit a copy of the publication to the 
commercial firm or firms with whom the Commission annually awards 

a contract to make copies of Commission records and offer them for 
sale to the public. Currently, the contractor is Cooper-Trent, Inc. 
1130-19th Street, N.W.. Wasbingtron * 


$51.33 Letters of transmittal. 


(a) * * * 


(Exact name of carrier in full) 
Tariff Department, 


Transmittal No, _ 
Secretary, 
FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C. 20554, 
ATTENTION: Common Carrier Bureau 


The accompanying tariff (or other publication) is sent 
to you for filing in compliance with the requirements of 
the Communications Act of 1934, as amended, issued by 

', and bearing 
(Carrier) 
FCC No. __, effective 
(Suppl. No. _ _ to FCC No. 2 Ge ective 
: __ revised page of FCC No. __, effective 


a oa (FCC Concurrence 
~ effective i) Ds Sess 


(Here give a statement describing the method of ‘giving the 
additional notice required by 961.58.) 


* * * “ *, 


£61.38 Material to be submitted with letters of transmictal by siling carriers. 


(a) Explanation and data supporting changes and/or new a iii. offering, 
The material to be submitted for a tariff rel 
a rate increase or a rate decrease or for ariff filiag 
which is for a service not previously offered, shall include: 
(1) an explanation of the changed or new matter, the reasons ior 
the filing, and the basis of ratemaking employed, (2) economic 
data and/or information to support the chan gee Sercee including: 
(i) a cost of service study for all elem 

the most recent 12 month period; anc 
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ontaining a projection of costs for a three year 
tod beginning at the date of the filing of the 
tariff matter; and 

estimates of the aggregate effect of the changed 
matter upon the carrier's traffic and revenues tron 
the service to which the changed matter applies 

and'to the overall traffic and revenucs of the carrier 
and an explanation of the basis for the estimates 
(including data as to past traffic and revenues and 
projections of the traffic and revenues for a three 
year period beginning at the date of the filing of the 
changed tariff matter). 


(b) Working papers and statistical data. 


(1) There is to be furnished to the Chief, Common Carrier 
Bureau, upon filing of any tariff change considered a rate 
increase or decrease or for a tariff filing which is for a 
service not previously offered, two sets of working papers 
for use by the staff. These working papers shall contain 
the information underlying the data supplied in response to 

paragraph (a) of this section. A clear indication shall 
be made as to how the working papers relate to information 
supplied in response to paragraph (a) of this section. 
(2) All statistical studies will be submitted and supported 
in the form prescribed in 91.363 of this chapter. 


(c) Exception, 


If the tariff matter being filed by the issuing carrier 
contains charges, and classifications, practices, and regula- 
tions affecting such charges for a connecting carrier, it will be 
the duty of the connecting carrier to provide the data and/or informa- 
tion in paragraphs (a) and (b) of this section for its charges, and 
classifications, practices, and regulations affecting such 
charges on the date the tariff matter is filed with the Com- 
mission by the issuing carrier. 


Use in hearing proceeding of material submitted with letters of transmittal. 


For all rate increases, the material submitted with the filing 
shall be of such composition, scope, and format that it could 

serve as the carrier's complete case-in-chief in the event the 
rate increase is set for hearing to commence on a date within 

six months from the date of filing. 


38 Notice Requirements. 


Every tariff, supplement, revised page and additional page of a tariff 
which does not constitute a rate increase, shall bear an effective date 
and, except as otherwise provided by regulation, special permission, 

or order of the Commission, shall give the full statutory notice of 30 
days to the public and to the Commission regardless of whether or not 
changes are effected thereby. Every tariff, supplement, revised puge 

and additional page of a tariff which does constitute a rate increase 
shall bear an effective date and, except as otherwise provided by regula- 
tion, special permission, or order of the Commission, shall give 60 days 
notice to the public and to the Commission regardless of whether or aot 
changes are effected thereby. Notice shall be given primarily by filing 
with the Commission such proposed tariff publications. In addition to 
this notice, if the tariff publication proposes to increase any charge 

or to discontinue, reduce or otherwise impair service to any customes, 
the filing carrier shall take such steps as are appropriate under the 
circumstances to inform the affected customers of the impact of the 
tariff publication. Any period of notice required herein shall begin 

on and shall include the date the tariff is received by the Commission, 
but shall not include the effective date. In computing the notice required, 
Sundays and holidays shall be counted. 


§61.69 Rejections, 
* * * * 


(c) Failure of the carrier to comply with any provision of this 
part will be grounds for rejection of the tariff material being submitted 
for filing. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, Transmittal No. 10609 
LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260, 
Series 5000 Service (TELPAK) 


To: The Commission En Banc 


PETITION OF 
THE NATIONAL ASSOCIATION 
OF MOTOR BUS OWNERS 

Comes now the National Association of Motor Bus Owners (NAMBO), 
pursuant to the Communications Act of 1934, and respectfully peti- 
tions that the Commission reject, reschedule the effective date or 
take such other action as it may deem appropriate to hold in abey- 
ance the increase in rates for TELPAK C and D services contained in 
Transmittal No. 10609, filed October 1, 1969, and currently sched- 
uled to become effective November 1, 1969, until resolution of the 
various issues relating to the TELPAK offering pending in Docket 
18128. Alternatively, NAMBO requests that such increase be suspen- 
ded (for the full statutory period), investigated and subjected to 
accounting requirements. In support hereof, NAMBO respectfully 


states as follows: 


1. NAMBO, incorporated under the laws of the District 
of Columbia, is the national trade association for intercity motor 
bus passenger carriers. Its membership includes the Greyhound 
system, all carriers affiliated with the National Trailways system, 
and more than 400 independent bus operators. NAMBO's members hold 
authority from the Interstate Commerce Commission for the transporta- 
tion of persons and property in interstate commerce, pursuant to the 
Interstate Commerce Act. These motor bus carriers provide about 90 
percent of the intercity motor bus transportation in the United 
States. In addition to the transportation of passengers, these car- 
riers engage in package express and mail service. In providing this 
transportation, a number of NAMBO's members make considerable use of 
the private line services of A.T.&T., including TELPAK services. 
TELPAK is an important part of the communications system employed 
by these members for the operation and control of equipment and the 
other activities involved in the furnishing of bus transportation. 
NAMBO has participated as an intervener in the Private Line Case, 
Docket No. 11645, et al., the TELPAK Case, Docket No. 14251, the 
TELPAK Sharing Provisions Case, Docket No. 17457, and the AT&T Gen- 
eral Rate Investigation, Docket 16258. NAMBO previously opposed 
the TELPAK rate increases filed by A.T.&T. in 1968, now under investi- 


gation in the Interim TELPAK Rate Increase Case, Docket No. 18128. 


2. Only fourteen months ago, TELPAK users were subjected 


to a major rate increase which is now awaiting hearing in Docket 
18128. The instant increase, also of major proportions, when 
added to this prior increase results in a doubling of TELPAK rates 
in little over a year's period: 

Rates Proposed Rates 


Original Effective Since Effective 
Rates Sept. 1, 1968 Nov. 1, 1969 


Se 


Base Capacity 
TELPAK C $25 $28 $30 


TELPAK D 45 60 85 


Service Terminals, 
Connecting Arrangements 15 25 35 


Additional Terminals 
and Arrangements 10 15 


Telegraph/Telephone 
Equivalency 12/1 6/1 2/1 


3. The member companies of NAMBO would be adversely af- 
fected in significant fashion if the Commission permits A.T.&T. to 
impose its wholly unjustified "second round" TELPAK rate increase 
upon its customers. Such increase would again drastically raise the 
TELPAK costs of NAMBO'S members. If permitted to become effective, 
the inevitable result would be cutbacks in communications usage, 
elimination of plans for expansion of communications service by 
these companies, and serious consideration of competitive alterna- 


tives to A.T.&T.'s private line service. 


4, NAMBO respectfully submits that the proposed in- 
creases are in violation of the Commission-approved settlement in 
Docket No. 16258, contrary to the policies and directions of the 
Commission in regard to A.T.&T.'s rates, and fundamentally incon- 
sistent with proper regulatory agency procedures in rate investi- 
gations. 

5. The Statement of Rate-Making Principles and Factors 
agreed to by the parties and approved by the Commission in Phase 
I-B of Docket No. 16258 (FCC 69-842) provided for participation 
by interested persons in the formulation of cost study methodology 
such as that used by A.T.&T. in the instant filing: 

"Ll. In order to determine LRIC and FDC for 

the major categories of interstate service, the 

Bell System, in consultation with the FCC staff, 

will undertake to develop appropriate methods to 

be used in the production of LRIC and FDC studies 

at regular predetermined intervals and will go 

forward as promptly as possible to produce up-to- 

date cost data. By such formal or informal pro- 


cedures as the Commission deems appropriate, in- 
terested persons will be afforded a timely oppor= 


tunity to express their views with respect to the 
formulation of the appropriate methods." Empha- 
sis supplied.) 


Neither NAMBO nor any other party to Docket No. 16258 has had any op- 


portunity for meaningful participation in the development of the 


costing methodology employed by A.T.&T. Further the settlement agree- 
ment specified that this participation was to continue through to 
final development of the methodology and completion of the costing 


studies. Thus paragraph three of the procedures for implementing 


the ag-eed-upon principles provided: "No carrier initiated rate 
leve} increases will be filed until the new cost studies described 
in f¢.ragraph (2) have been completed and made available to the 
paries hereto." (Emphasis supplied.) NAMBO has never been served 
wii such new cost studies. It is also NAMBO's understanding that 

n party received such cost studies sufficiently in advance of the 
:-te filing to permit their proper review and evaluation. The 
-T.&T,. rate filing here involved is thus in direct violation of 
this Commission-approved settlement agreement and should be re- 
jected on this ground alone. The Supreme Court's Texaco Necseuoue” 
discussed hereinafter, is clear authority for such rejection. 

6. The proposed new TELPAK rates should also be rejected 

because they are predicated upon an unauthorized rate of return. 
The Commission determined in Phase I-A of Docket No. 16258 that 
7 te 74% is the range of reasonableness of A.T.&T.'s rate of re- 
turn on its interstate operations (FCC 67-776; FCC 67-1047). Yet 
the instant filing is based on an 84% rate of return in clear viola- 
tion of the Commission's determination on an evidentiary record. 


A.T.&T. fails to offer any reason or justification for the use of 


a higher rate of return, despite the fact that its use manifestly 


produces a significant part of the total increase in charges. Such 
action by A.T.&T. also warrants, in and of itself, rejection of the 


filing. 
i/ FPC v. Texaco, Inc., 377 U.S. 33 (1964). 


7. Moreover, it must be emphasized that the only deter- 


mination the Commission has made to date concerning A.T.&T.'s inter~ 
state rates is that, from an over-all standpoint, they have been 
excessive. Thus in Phase I-A of Docket No. 16258, the Commission 
found that A.T.&T. was earning an excessive rate of return and ord- 
ered that interstate revenues be reduced by $120 million (FCC 67-776; 
FCC 67-1047). Despite this, A.T.&T, has continued to earn "well in 
excess of 8% on interstate operations" (FCC 68-667). It realized 

a rate of return of 8.3% for the first half of 1969, anticipates 

a return of 8.1% for the full year and an increase to 8.5% in 1970 
or ore In the face of this situation - earnings far in excess 
of the authorized rate of return - the only proper interim rate 
adjustments in regard to any interstate services would appear to 

be downward adjustments. This is particularly true when it is re- 
alized that no determination has been made as to proper cost allo- 
cations as among A.T.&T.'s interstate services. While cost allo- 
cation studies have been presented (the 7 Way Cost Study in the 
Telegraph Service investigation, the Broad Brush Updating of such 
study in Docket No. 16258 and the 9 Way Cost Study in the same pro- 
ceeding), none of these studies has ever been tested by cross- 


examination, nor has there been any adjudication of their validity 


by the Commission. In such a posture, the regulated carrier is not 
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2/ "Continuing surveillance" meetings, September, 1969. 


in a position to press for interim rate increases on particular 


services to soften the impact of the over-all interim decrease 


which is required. Cf. F.P.C. v. Tennessee Gas Co., 371 U.S. 145, 


152-3 (1962). The effort by A.T.&T. to pile another interim rate 
increase on the backs of its TELPAK customers when the only adjudi- 
cation to date has demonstrated an over-all excess in interstate 
rates is clearly contrary to the Commission's own determinations 
and patently inconsistent with proper procedures in rate investi- 
gations. As in the case of the previous reasons for rejection, 
here also the Commission has authority to prevent the filing fron 
becoming effective, as hereinafter shown. 

8. Federal agencies clearly have the power to develop 
policies or make determinations restricting or eliminating the 
right of a regulated carrier to pyramid rate increases which would 
unjustifiably injure the consuming public. Thus in F.P.C. v. 
Texaco, 377 U.S. 33 (1964), the Supreme Court upheld an FPC pol- 
icy which outlawed indefinite price change provisions in gas pro- 
ducer contracts and provided that rate increases based on such pro- 
visions would be rejected. Tie Court cited with approval the Com- 
mission's rationale that it was protecting the public "against 
waves of increases which have no defensible basis" (id. at 43) and 
held: 


"Natural gas companies that seek to enter the 
field with prearranged escalator clauses and the 


like have a built-in device for ready manipula- 
tion of rates upward. Protection of the. consumer 
interests against that device may be best achieved 
if it is given at the very threshold of the enter- 


prise. At least the Commission may so conclude 
*x* * * ," 


In the Permian Basin Area Rate Cases, 390 U.S. 747 (1968), the Sup- 
reme Court upheld the authority of the FPC after completion of an 
area rate proceeding to impose a 24 year moratorium on rate increase 
filings by gas producers. The Court stated (id. at 779): 


"Certain of the producers urge that §84 
and 5 must in combination be understood to pre- 
clude moratoria upon filings under §4(d). They 
* * * reason that §4(d) creates an unrestricted 
right to file rate changes, and that such changes 
may, under §4(e), be suspended for a period no 
longer than five months. If this construction 
were accepted, it would follow that area proceed- 
ings would terminate in rate limitations that 
could be disregarded by producers five months 
after their promulgation. The result, as the 
Commission observed, would be that *the conclu- 
sion of one area proceeding would only signal 
the beginning of the next, and just and reason- 
able rates for consumers would always be one 
area proceeding away.* 34 F.P.C., at 228." 


And in United Gas v. Callery Properties, 382 U.S. 223 (1965), it was 


held that the FPC can prohibit the filing of increased producer rates 


above a specified level until determination of rates for all pro- 
ducers in the area in an over-all rate investigation. Even the 
separate opinion which concurred in part and dissented in part 
recognized that the regulated companies had no “invincible right 
to raise prices subject only to a six-month delay and refund li- 


ability." (Id. at 232.) 


9. The foregoing cases are all the authority needed for 
the rejection action here requested. Clearly A.T.&T.'s instant 
filing violates prior Commission policies and determinations (e.g., 
the requirements of the Commission-approved settlement, the 7 to 
74% rate of return finding and the determination that over-all 
A.T.&T. interstate rates are excessive) just as much as the pro- 
hibited rate increase filings involved in the Texaco, Permian 
Basin and Callery cases. Moreover, the Commission has the ex- 
press power under Section 203(b) of the Act to modify the thirty- 
day notice requirement in regard to the filing of rate changes. 
Normally this is utilized to shorten the notice period, but it 
is wholly consistent with the Texaco, Permian Basin and Callery 
cases for the Commission to determine based on this statutory 
provision that "for good cause shown" the thirty-day notice period 
Should be materially extended to prevent frustration of its regu- 
latory processes and irreparable damage to the consuming public. 
The Commission thus has the clear power to hold the instant rate 
increase in abeyance until completion of the pending Docket 18128 
rate investigation either by an outright rejection of the increase 
or by extending the required notice period until the end of such 
proceeding. In either event, the moratorium required in the pub- 
lic interest can be achieved in a legally-defensible fashion. 


10. This is clearly a situation where a moratorium on 


interim rate increases is essential to protect the regulatory 
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processes of the Commission and prevent prejudice and serious in- 
jury to the consuming public. It must be emphasized that the 
presently-proposed increases, if accepted by the Commission, will 
constitute the third unresolved level of TELPAK rates on file at 
the Commission. No determination has yet been made as to the com- 
pensatory nature of the original TELPAK C and D rates (although 
they have been found required by competitive aOeeeshan) or of the 
over-all lawfulness of the rate increase which became effective 
September 1, 1968. To pile another large interim rate increase 

on top of these two yet-to-be resolved rate levels is clearly 


contrary to proper and fair rate-making procedures. It is no 


answer simply to suspend each increase and impose accounting re- 


quirements. It has long been recognized that the suspension and 
refund approach does not afford adequate protection to consumer 
interests. FPC v. Tennessee Gas Transmission come 371 U.S. 145, 
154-55 (1962). See also United Gas Improvement Co. v. Callery 
Properties, 382 U. S. 223, 228 (1965); FPC v. Hunt, 376 U. S. 
515, 524 (1964); City of Chicago v. FPC, 385 F. 2d 629, 644 (D.C. 
Cir. 1967), cert. denied 390 U.S. 945 (1968). Suspension and ac— 
counting will seriously damage NAMBO's members and the traveling 
public they serve. It will also tend to prejudice the rights of 
such users to a fair determination of the issues in regard to the 


proper level of TELPAK rates since, as a practical matter, the 
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piling of rate increase upon rate increase lessens the opportunity 
for a full adjudication of the validity of the lower rate levels 
buried beneath the increases. Rejection of such pyramiding ef- 
forts is the only way to insure a fair proceeding and full pro- 


tection to the public from injury. 


WHEREFORE, NAMBO respectfully prays that the Commission take 
whatever action is required to postpone the effectiveness of the 
above-described TELPAK rate increases until resolution of the var- 
ious TELPAK issues in Docket 18128 or, in the alternative, that 
such increases be suspended, investigated and subjected to account- 
ing requirements, and that the Commission grant such other and fur- 


ther relief as to the Commission may seem proper. 


Respectfully submitted, 


NATIONAL ASSOCIATION OF MOTOR BUS 
OWNERS 


By /s/ Richard P. Taylor 
Richard P. Taylor 

1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Its Attorney 
Steptoe & Johnson 


1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Of Counsel 


Dated: October 17, 1969 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. ©. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH Transmittal No. 10509 
COMPANY - TELPAK Rates 


OPPOSITION 


American Telephone and Telegraph Company (AT&?), 


for its opposition to the pleadings* addressed to the THLPAK 


rate increases filed October 1, 1969 under the above Trans- 


mittal, respectfully states as follows: 


Preliminary Statement 
1. The TELPAK rates filed October 1 have been 


selected on the basis of intensive studies of costs and 


* to our knowledge, to the date of this Opposition, petitions 
for rejection or withdrawal of the new TELPAK tariffs, or 
for rescheduling of their effective date, have been filed 
by the Department of Defense (Government}; Associated Press 
(AP); jointly by Bethlehem Steel and certain other manuzac- 
turing companies (Bethlehem); Aeronautical Radio, Inc. 
(ARINC); jointly by Air Transport Association of 4merica, 
Aeronautical Radio, United Airlines and Eastern Airlines 
(Airlines); National Association of Motor Bus Owners (NAMBO); 
and Aerospace Industries of America, Inc. (AIA). With the 
exception of AIA, all of the above parties and Emery Air 
Freight Corporation (jointly with Airlines), have also peti- 
tioned for suspension of the tariffs. In addition, peti- 
tions for suspension have been Tiled by Association of 
American Railroads (AAR); Penn Central Transportation Com- 
pany (Penn Central); Chicago, Rock Island and Pacific Rail- 
road (Rock Island); and American Trucking Associations, Inc. 
(ATA). Because many of the points discussed are common to 
one or more of the suspension petitions and the other plead- 
ings listed above, the filing parties will be referred to 
collectively as "Petitioners" unless specific reference is 
otherwise made. Unless otherwise noted, the citations will 
be to those pleadings requesting relief other than suspension. 


market conditions. These studies have been made pursuant to 


and in conformity with the Statement on Ratemaking Principles 


Factors agreed to in Docket No. 16238, Phase 1-R (Appendix 


the Commission's Memorandum Opinion and Order, adopted 

29, 1959, 18 F.C.C.2d 761, 765). In the development of 
the methodology used in these studies there was continuing 
consultation by AT&T with the Commission's Staff, and inter- 
ested users were afforded timely and ample opportunity to 
express their views. Every effort has been made to ensure 
that these studies are of the highest caliber and they repre- 
sent what we believe to be the most comprehensive analysis of 
its kind ever presented to this Commission. In conducting 
these studies, we have had the advantage of almost a decade 
of experience with the furnishing of TELPAK service. The 
results of these studies confirm the fact that rate action 
is needed to improve the revenue/cost relationship for this 
service so that it may provide an apporpriate contribution 
to our overall interstate revenues, with consequent benefits 
to the users of our other services. Earlier studies indicated 
such a need for rate action. (E.g., Bell Exs. 24A and 24B and 
FCC Staff Ex. +1 in Docket No. 16258.) Rate increases to the 
level now filed were proposed in January 1957, filed in 
February 1968, and voluntarily withdrawn in favor of lower 


interim rates upon the plea of customers that rate increases 


of the magnitude proposed were too large for them to absorb 


immediately. Those interim rates have now been in effect 
for over a year. Our present studies show they. are too low. 
In these circumstances the rates filed October 1, 1959 should 
be permitted to £0 into cffeet with the minimum otf delay. 

>, In addition to statutory suspension pursuant to 
§ 204 of the Act, Petitioners variously request the Commis- 
sion to grant the following extraordinary relief: rejection 
of the tariff revisions: requirement of their withdrawal; 
rescheduling of their e: fective date until 60 days after the 
investigation in Docket No. 1$123 is completed; staying the 
increases until a de termination by the Commission of the law- 
fulness of the present rates. It is our position that the 
Commission should not grant the extraordinary relief requested 
by Petitioners and in fact is without power or authority *° 
so. The requested oral argument would serve no useful purpo: 
With respect to suspension of the proposed rates, any such 
suspension should be limited to the minimum period required 
for an accounting order under & 20% of the Act. 

THERE IS NO BASIS FOR THE SERNORER LES 


RELIEF REQUESTED OK oA DEFERMENT OF THE 
SCHEDULED EFFECTIVE DAT & OF THE PROPOSED RATES 


OF THE rhveooaeoereee 


3. In support of their requests for Commission 
action to defer the TELPAK rate increases now scheduled to 


take effect on October 1 the Petitioners have advanced a 


variety of arguments. It will be shown that none of these 


of the forees notivating the Commission to terminute the 
proc:edings in Phase 1-B of Docket No. 16°58 and to approve 
the procedures embodied in the Statement 

ciples and Factors in Docket No. 16053 was ihe prospect of 
timely rate adjustments based on tue studies made purciuan’. 
to the Statement* with the opportunity 

adjustments in Docket No. 18128. Such action will not pre vz 
dice the determination of the lawfulness of the presently 
existing TELFAN rates which are currently at issue in Decket 
Jo. 18128 and are not removed thoresrom by son Eawobeenet ier 
in that vroceeding of the rates rilea Ietober - 1969. Cn the 
contrary, as “ound by the Ccumtcsi this ae 
condice to the proper exercise of [the Couminsion! 
authority and promote the ends 


n addition, the s ; appear’ te argue tn 


the comyensativeness of the orisinal 


and the iss 


are conditions precedent to 2 detern 


therefore the effectiveness 


a wtement that the Bell 
“propose to make new studic: in conformity with 
ciples agreed to} dn, and Wigan ees 2 file 
further 5 ac as con 
ehenew! tne : 3 (par 2)).) 


Suen action was clearly with » giseretion of the Com- 
mission. fa stern Aieline fe AC thay Stas eronaut cies Board 


Qines 
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rate increases which were suspended by rederal Power 


statutory period of rive month: and 


ihe pendeney of the investigation, \ 


increates which vere 
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ff. 
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ace is found 
hearing as 
rates. 
order re 
after hearing, 
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foyer“ elalc) Th 


respect t 


Statement 


in Docket No. 16258. ‘The reasons urged 


are essentially the sume reasons advanced by the brceadcasters 
it connection he television transmission rates filed 
Petitioners did not have an 


the Tormul:ution 


ployed and th studies were not 


em 


determine LRIC and FDC 
of interstate service 
onsultation with the FCc 
Gevelop aopropriate meth 
production of LRIC and ( 
termined intervals and 
tly as possible to preduce up-to-date 
informal procedures 


such formal or 
ion deems anpropvriate, interested 
e afforded a timely opportunity to 
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Thus, there are 
? 
Staff in 
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(1) Bell System consultation with the FCC 


developnent of co 


"Petition for Rei Ton ors 


September 19, in connection % 


suspension and for Other Relief" 
with Transmittal No. 


Timely opportunity for interested persons to 
express their views with respect to formula- 
tion of cost study methods; and 

Availability of cost studies to the parties 
at the time a carrier initiated rate increase 


is filed. 


19. Petitioners make no allegation concerning 
consultation between Bell System representatives and the FCC 
Staff. In fact, as contemplated by the Agreement, Bell System 


representatives have worked closely with the Commission's Staff 


in making these studies. Members of the Staff nave been kept 


informed of the details of the studies and have been consulted 
continuously with respect to the methodology to be followed. 
Moreover, as far as timely opportunity for interested persons 

to express their views is concerned, there have been a number 

of general public meetings in which interested user representa- 
tives, including Petitioners requesting extraordinary relief, * 
have participated. In addition, there have been many meetings 
between representatives of Bell and those users who accepted 
Bell's continuing invitation to have such separate conferences.** 


At these various meetings, substantial amounts of data, including 


ee 
As to AlA and Bethleher, see infra, para. 15. . 


In addition to the meeting dates set forth in Airlines' 
Petition (p. 19), AT&T met with representatives of 
Airlines on July 16, July 28, and September 4. 


details as to the cost and market analyses, have been supplied 
to the participaics, ani there have been lengthy and detailed 
presentations and discussion of the methods of these analyses. 
ll. The basic methodology of the market study was 
furnished to interested users on June 30, 1969 with full 
opportunity for comnent. Preliminary results of the market 
study were furnished to Airlines representatives as early as 
ptember 10 and to Airlines representatives and other inter- 
ested users on September 18. Copies of AT&T's cost studies 
‘ 
with respect to the program services, in which the same general. 
methodology as in the TELPAK cost studies was employed, were “E 
furnished to interested users, including the Airlines, as well 
as being made publicly available, prior to the filing of the 
rogram services tariff revisions on August 29. Copies of the 
TELPAK market and cost studies were made available in AT&T's 
offices in New York and Washington on September 26 and Septemb 
29 and delivered to some interested users on those dates and to” 
others on October 1 (the date of the TELPAK filing).* : 
12. The crux of the position taken by Petitioners , 


is that they were not afforded a timely opportunity to express ~ 


» 
their views with respect to the formulation of appropriate cost 


* 


* NAMBO alleges (p. 5) that the cost studies were never served. 
upon it. As indicated above, and as conceded by NAMBO, the 
Docket No. 16258 Agreement does not require service of these 
studies but only requires making such studies available and . 
that requirement has been met insofar as NAMBO is concerned. 
Moreover, attorneys for Airlines who are members of the same@ 
law firm as counsel for NAMBO have been furnished material «+ 
as indicated above. 
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study methods. They have had that opportunity, as the above 


discussion shows. AT&T representatives have expended con- 
siderable effort to give the parties as much information as 
was reasonably available regarding the cost studies as they 
developed. At the numerous meetings attended dy interested 
users, AT&T explained the cost stuay methodology to the 
fullest extent possible at that stage of the study develop- 
ment. At these meetings, representatives of Petitioners, 
particularly the Airlines, expressed their views regarding 
certain facets of the development of costs. In the process 
of formulating the cost study methodology , these views were 
given full consideration. 1t cannot be doubted: that at all 
times since the Agreement was reached in Phase 1-B of Docket 
No. 16258 AT&T has been receptive to the expression of views 
by interested persons with respect to the formulation of 
appropriate cost study methods and indeed has taken the 
initiative in seeking out opportunities for exchanges of 
views with its customers. The Commission did not accept the 
arguments advanced by the broadcasters as justification for 
staying the effectiveness of the video tariffs that there had 
peen a failure by AT&T to conform to the Agreement with 
respect to the requirement for consultation as to cost study 
methodology. (Memorandum Opinion and Order, released October 
6, 19659, Docket No. 18684 (FCC 69-1038).) The instant case 


is even a stronger one for rejection of such arguments inasmuch 


as these Petitioners have had access to, if not actual 
possession of, copies of the cost studies utilized in con- 
nection with the new program rates, at least since August 29, 
the date of filing such rates; and meetings with Petitioners 
with respect to cost study methodology were held subsequent 
to the filing of the program rates. 

13. Petitioners seem also to contend that, in 
alleged contravention of the Agreement, they have been given 
insufficient time for a detailed study of the cost study 
material and that for this reason the proposed rates should 
be rejected or not permitted to go into effect (e.g., Air- 

ines, para. 20). The nature of Petitioners' arguments on 

makes it difficult to conceive of reasonably 
circumstances under which Petitioners would be 

willing to concede that they had been given all the oppor- 

tunities to express their views to which they argue they 

are entitled. Certainly imposition of the requirement for 

which they contend would be an unwarranted enlargement of 

the Agreement. The Agreement calls for "a timely opportunity 

vo express their views" regarding the formulation of cost 


study methods: and the availability of the studies when rate 


increases based thereon are filed. As shown above, those 


requirements have been met. (See para. 10 su ra; Memorandum 


Opinion and Order of October 6, 1969 in Docket No. 18634 
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14. No one has suggested that Petitioners should 
be precluded from reviewing in exhaustive detail the cost 
study calculations and workpapers. AT&T would be glad to 
consider any results of such a review called to its attention, 
and in any event the procedures of the Commission would be 
available to interested parties. However, such a detailed 
review should not delay the effectiveness of the tariff revi- 
sions. 

15. AIA and Bethlehem argue that they are “inter- 
ested persons" within the meaning of the Agreement but that 
they were not consulted, and were not given an opportunity to 
express their views, with respect to the cost study methodology, 
in violation of the Agreement. The procedures leading up to 
the formulation of the Agreement as finally constituted and 
the action of the Commission on July 29 with respect to the 
Agreement (18 F.C.C.2d 761) are matters of public record. * 
Likewise the many general meetings held over the period from 
May to October to discuss study methodology were widely pub- 


licized and were open to the public. It is inconceivable 


See Order released February 18, 1969 (FCC 69M-197) 
setting up the informal conferences which led to the 
Agreement; Order released May 21, 1969 (FCC 69M-602) 
setting up a hearing conference to report on areas of 
agreement among the conferees; Volume 179 of Transcript 
in Docket No. 16258. In addition there were numerous 
accounts of these meetings reported in the press. 
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that ATA and Rethlehem were unaware of what was going on 

and neither so alleges.* Rather it appears, that while 
aware of what was occurring, they refrained trom participa- 
tion. Certainly they should not be pormitted to use their 
inaction under such circumstances as a basis for attempting 
to disrupt procedures reasonably and appropriately agreed to 
by the parties, approved by the Commission and available to 
all interested persons. This argument by AIA and 3ethlehen 
should be summarily rejected. 


The Allegation That the Supporting Cost 
and Market Studies are Defective 


16. In addition to arguing that the procedures 
relating to the studies are inconsistent with the Agreement, 
Petitioners allege that the studies themselves are subject 
to certain infirmities. Such allegations are without merit 
for reasons exemplified in the discussion below (paras. 17- 
a+). But in any event, such criticisms of the "merits" of 
the studies are clearly matters which are susceptible of 


resolution under the normal procedures of the Commission for 


dealing with questions about new tariff filings. Such mat- 


ters do not constitute grounds for, nor confer authority 


In fact, on June 4, 1969, Aerospace filed with the Commis- 


sion a Statement "Concerning Proposed Compromise of Phase 
1-B of Docket No. 16258." Counsel for Bethlehem is also 
counsel of record in Docket No. 16258 for two parties, 
National Association of Manufacturers and American Truck- 
ing Associations, Ine. 
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upon, the Commission to grant summarily the extraordinary 
relief here requested. 

17. Numerous infirmities and deficiencies in the 
study procedures and results have been alleged. With respect 
to the market study, for example, it is argued that the results 
are invalid because the study assumed the maintenance of the 
existing TELPAK sharing provisions (AIA, pp- va 5, 29; Airlines, 
para. 57), that the market projections are unreliable because 
they were made without consulting customers (Governzent, Pp. 33 
Airlines, paras. 53- -55), that the market study failed to mea- 
sure cross-elasticities (Airlines, para. 33), that no effort 
was made to study the effect of telephone/telegraph equivalencies 
other than 2-to-1 (AP, p- 8), and that the study failed to take 
into account the availability of private microwave to aerospace 
manufacturers (AIA, Pp- 5), or that the private microwave cost 
data employed was inadequate to test competitive necessity 
(Airlines, paras. 50-52). With respect to the supporting cost 
studies, it is alleged, for example, that the results are incom- 
plete because there was no attempt to determine LRIC by means 


of an assumed elimination of TELPAK service (Airlines, paras. 


32-333 AIA, pp- 24-27), that there is an unjustified disparity 


in the relationship of revenves to costs as between the base 
capacity and service terminal elements of the ,TELPAK rate struc- 
ture (Airlines, paras. 27- 31; AIA, PP- 30-31) and that there 
has been an improper treatment of depreciation (Airlines, paras. 


¥O-41; AIA, pp. 33-35)- 


Certain of these criticisms are simply incor- 
rect as a matt of fact. In the case of the market study, 
for example, estimates of cross-elasticity were made and 
incorporated in the study results (sec, e.g., Appendix to 
Interstate Private line Market Study, Tab 14). Moreover, 
present TMLPAK rates were studied with the existing 6-to-l 
equivalency and with a 2-to-l equivalency (Test Rate Schedule 
No. 1) for the purpose of securing information as to the effect 
of such a change in the equivalency ratio. The market effects 


of an equivalency change appear to be slight (see Graybook, 


Tab 3, p. 1). It is also clear from the supporting documenta-° 


tion that in making market forecasts, account managers par- 
ticipating in the study were instructed to consider the avail- 
ability and probability of use of private microwave for all 
customers studied, including aerospace manufacturers (see p. 
8, Tab 1 of Appendix to Interstate Private Line Market Study). 
19. Despite the fact that the TELPAK sharing pro- 
visions are now the subject of litigation, it is not yet clear 
whether the sharing provisions will be changed, or if they are, 
what such changes will be or when such changes would occur. 
In these circumstances, it was entirely reasonable to make the 
market study here involved on an assumption that the existing 
sharing provisions would be maintained for the period studied. 
It should be noted that the decision to make this assumption 


was arrived at after discussion with the Common Carrier Bureau 
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Staff and that this decision was the subject of discussion 
at a June 30 meeting in Washington in which interested users 
participated. 

20. Considering the fact that customer responses 
to any marketing questionnaire would obviously be conditioned 
by their knowledge of the effect which such responses could 
nave on study results, it was reasonable and prudent to omit 
customer inquiries in the interest of obtaining unbiased 
results. Taking into account the unique capabilities of the 
account managers and industry specialists (Graybook, Tab 6, 
pp. 1, 2, and 8) and the character of the private line market, 
the study methods utilized were appropriate. | 

21. ‘The Airlines' criticisms of the private micro- 
wave cost study made by Page Communications Engineers, Inc. 
are also misplaced. Although it was not the sole source of 


information of private microwave costs utilized by Bell, the 


Page study represents a most painstaking and comprehensive 


effort to obtain an objective appraisal of the costs of a 
private microwave system having the capacity and performance 
parameters presented by the Airlines in ARINC Ex. 3 in Docket 
No. 16258. The relevance of the Page study in helping to 
assess the competitive situation is readily apparent. 

22. The criticisms of the cost studies mentioned 
above are likewise without merit. An incremental analysis of 


the private line market, assuming the elimination of TELPAK, 
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unneecensary for purposes of determining appropriate TELPAK 


nic. The results of such a study may have rele- 
nlone with other factors, iin considering whether main- 
ot the TELPAK service itself is advantageous. AT&T 


ed ‘several times at meetings with interested users, 
would be willing to undertake such a study, and the 


in fact, now under way. It is expected that the 


the study will be available for presentation in 
18128. 
23. With respect to the alleged disparity in the 
revenue/cost relationship as between the base capacity and 
service terminal elements of the TELPAK rate structure, there 
never been a requirement that each and every element of 
ructure must bear the same relationship to costs. 
16258 Agreement specifically recognizes (para. 


fithi given class of service, for any particular 


svel, more than one rate structure could be appropriate 


structural design should reflect demand as well as 


eost considerations. It is of interest that in prescribing 


rates for private line telephone and telegraph channel ter- 
minals in the Private Line Case, the Commission recognized 
toat its rates would not recover terminal costs and that a 


portion would be spread over the line. However, it stated: 


ny 
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", . , We find it undesirable to prescribe a 

channel termination charge as high as indicated 

by the cost data because of the imperfections 

in such data and the impact of a charge of such 

magnitude on users of relatively short pricing 

sections." (3% F.C.C. 217, 312 (1952). ) 
In the present circumstances it was determined not to change 
basically the structure of the TELPAK offering since such a 
change, in combination with the significant increase in the 
general level of TELPAK rates, would have an unnecessarily 
adverse effect upon many customers. Further, we believe the 


structure permits a pattern of charges which relates reasonably 


to costs of private systems over a wide range of lengths of 


haul. 

24, The matter of depreciation is a highly complex 
one to which a great deal of consideration was given in develop- 
ing the LRIC methodology utilized in AT&T's cost studies. Such 
consideration has benefited from numerous discussions with 
interested users and the Common Carrier Bureau Staff. The 
treatment of depreciation in the studies now presented differs 
in several significant aspects from its earlier treatment in 
the full additional cost studies submitted in Docket No. 16258, 
such differences being largely the product of these Faecneeionees 
It is believed that the approach now employed is an appropriate 
one. 3 

25. Thus, in short, we believe that all of the 


Petitioners' criticisms of the market and cost studies are 


226 
-20- 


misplaced or groundless. As indicated above (para. 16), 
of the criticisms raise issues which are complex in 
ure and whose resolution by the Commission would 

normal hearing process with full opportunity 

for presentation, cross-examination, and rebuttal by all 
interested parties. The Commission would not be justified 
taking summary action to defer the effectiveness of the 

wly filed TELPAK rates on the basis of the Petitioners’ 

isms of the supporting studies. 


That the Rate Filing Is in Violation 
he Act and Certain Provisions of the 


26. . The grounds alleged for the purported viola- 
the Act and certain of the Commission's 
61.69(a) and (b), and 61.117), appear to 
code designation showing the equivalency 
2 proposed by AT&T as a rate increase (AP, p. 3 st _sea.; 
p. 9) and the lack of a sufficient statement of justi- 
for the equivalency change proposal in the supporting 


furnished by AT&T. (ATA, po. 29-30.) 


27. There is no violation of the provisions cited 


citioners. Section 204 provides that at any hearing 


involving a rate increase the burden of proof is on the car- 
rier to establish the justness and reasonableness of the 
increase rate. This section inposes no burden of justifica- 


tion on the carrier at the time of filing a rate increase. 
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28. Section 61.33 of the Commission's Rules 
deals with letters of transmittal and requires a statement 
in such letter showing the reasons for all changes in charges 
and in case any such change results in increased charges, the 
facts upon which the carrier relies in justification thereof. 
Transmittal No. 10609 complied fully with this provision of the 
Rules. It stated the basis for the proposed changes and referred 
to the accompanying material ("Graybook") for the details of 
the support for the rate changes. Such procedure is customary" 
where extensive supporting materials are furnished to the Com- 
mission. Clearly the letter of transmittal and the Graybook 
material (with supporting Appendix) show the facts upon which 
AT&T relies in justification of equivalency chanee in the rate 
filing. That Petitioners may disagree with such justification © 
does not alter the fact that these facts have peen clearly set 
forth. 

29. The other cited rule sections are wholly irrele- 
vant to the attack made. Sections 61.69(a) and 61.117 of the 
Commission's Rules deal with procedures with respect to tariffs 


which have already been rejected. Section 61.69(b) deals with 


tariffs or supplements issued on less than 30 days" notice, a 


situation not here present. 
30. In the revised tariff, the change in equiva- 


lency is marked "C" (i.e., change) and not "I" (i.e., increase) , 


simply because the equivalency provision is not a rate but a 
regulation. It should be noted that the present TELPAK 

tariff shows the equivalency regulation marked with "Cc" 
because of the TELPAK changes which became effective September 


1, 1968. (Tariff F.C.C. No. 260, Sth Revised Page, p. 81.) 


is to call attention to the nature of the change being made, 


and no one can claim lack of notice here. 


Alleged Adverse Effect on Petitioners of 
‘the Proposed Rates and Claimed Inadequacy 


of Accounting Order 

31. Our concern regarding the impact of increased 
TELPAK rates on customers has been manifested by the decision 
to withdraw the rates filed on February 1, 1968 in favor of 
lower interim rates when available studies indicated that the 


February 1 rates were fully justified.** Nevertheless, for 


The Commission's awareness of existing statutory limita- 
tions on its authority to reject a tariff for noncompliance . 
with its rules is evidenced by its legislative program for 
the 9lst Congress, lst Session. This program shows that 
the Commission has under consideration a proposal to amend 
§ 203 of the Act to authorize expressly the rejection of 
tariffs not in accordance with its rules. (Responses to 
Questionnaire, submitted by Subcommittee on Administrative 
Practice and Procedure of the Senate Judiciary Committee, 
Committee Print, 9lst Cong., lst Sess., dated September 9, 
1969, p. 45.) 


See Special Permission Application No. 643 dated March Sig 
1968 and AT&T Reply dated March 28, 1968 to Petition for ~ 
Suspension (Transmittal No. 10069). 


some time, there has been an evident need to improve the 
revenue/cost relationship in the TMLPAK senyiee: Our studies 
in evidence in Docket No. 16258 (e.g., Bell Exs. DLA and 24B, 
46 and FCC Staff Ex. 41) indicated a poor cost/revenue rela- 
tionship and the likelihood of improving that situation with 
rate increases. As early as January 9, 1967,* we informed 

the Commission and interested users of our intention to raise 
the rates for this service so that it could masice a more appro- 
priate contribution. The studies conducted pursuant to the 
Docket No. 16258 Agreement have confirmed our earlier conclu- 
sions that an increase was required in the September 1, 1968 
interim rates in order for this service to make = satisfactory 
contribution. ; 

32. Petitioners, while alleging adverse impact and 
even attempting in some instances to translate that impact into 
dollars and cents, do not relate that monetary dinpact on their 
communications costs to their total operating expenses and 
thus there is not presented a complete or balanced picture of 


the effect on Petitioners' operations of the proposed rates. 


In any event such matters are no basis for the extraordinary 


relief requested. 
33. The statutory scheme of the Communications Act 


contemplates the issuance of an accounting order upon suspension 


*” Letter of that date from Mr. Garlinghouse to Mr. Waple. 
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of increased rates if deemed appropriate by the Commission in 
the particular circumstances. In view of procedural paragraph 
(3) of the Docket No. 16258 Agreement (18 F.C.C.2da at 768) 
such an accounting procedure would - in the form now in effect 
with respeet to the presently effective TELPAK rates - apply 
here. However, it is urged by Petitioners that an accounting 
order is in the present circumstances inadequate and that the 
extraordinary relief requested should instead be granted. It 
should be noted that many of the arguments advanced by Peti- 
tioners to support this position were previously advanced by 
the users and rejected by the Commission in permitting the 
present TELPAK' rates to go into effect September 1, 1968 under 
an accounting order.* 

34. The cases cited by Petitioners do not estab- 
lish either that the Commission can or should grant the relief 
requested, in lieu of suspension and investigation and the 
promulgation of accounting procedures. Federal Power Comm'n 
v. Tennessee Gas Transmission Co., 371 U.S. 145 (1962) found 
that the Federal Power Commission had authority to grant 


interim refunds after a hearing had been held with respect 


to certain, but not all, of the issues in a rate case under 


* See Orders in Docket No. 18128 released September 3, 1968, 
14 F.C.C.2d 564; April 12, 1968 (FCC 68-388); and July 16, 
1968, 13 F.C.C.2d 853. 


the Natural Gas Act where the hearing established that cus- 


tomers were entitled to at least the amounts refunded. This 
remedy was considered by the Commission and the Court to be 
superior to the holding of such amounts subject, to an account- 
ing order. The action taken was after a hearing and the only 
real question was whether action had to await a final order 
in the case. The action taken was not considered to be in 
any way inconsistent with the statutory scheme of the Natural 
Gas Act. (See § 4, 15 U.S.C. §§ 717¢ (c), (a), and (e).) 
Clearly that case is not pertinent here where no ruling on 
the basis of a hearing has yet been made. Federal Power 
Comm'n v. Hunt, 376 U.S. 515 (1964) involved a situation 
where a temporary certificate was conditioned in the Commis- 
sion's discretion upon the maintenance of a prescribed price 
during the period of temporary authorization. The rate pro- 
cedures under § 4 of the Natural Gas Act (analogous to §§ 
203, 204, and 205 of the Communications Act) were held not 
even to come into play until a permanent or unconditioned 
temporary certificate had been issued. There ‘is thus nothing 
in either of these cases which support the requests by Peti- 


tioners for extraordinary relief. 
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Allegation by the Airlines That AT&T 
__Has Reneged on an Understanding 


35. The Airlines allege (paras. 13-14) that by 


filing the proposed rates AT&T has reneged on an understand- 


ing, apparently implicit, that it was to keep the interim 
TELPAK rates in effect until the Commission, after appropriate 
findings in some formal proceeding, permitted some different 
level. The basic assumption underlying the reasoning of Air- 

which leads them to this conclusion is that the TELPAK 

s filed February 1, 1968 were withdrawn, not because of 

AT&T's concern over the customer impact of that rate increase, 
but "because the magnitude of the increase was completely 
indefensible."' This assumption is contrary to fact. As pre- 
viously indicated (supra, para. 31), the question of customer 
impact (including the impact on Airlines) was the reason for 
the withdrawal of the February 1 rates in favor of the lower 
interim rates and not any doubt as to the propriety and 
defensibility of the February l rates. AT&T was prepared to 
demonstrate "that TELPAK rates should be established at sub- 
stantially the level of those filed February 1, 1968."* The 
existence of any such understanding as claimed by the Airlines 
is further belied by the Docket No. 16258 Agreement where it 
was clearly: recognized that rate adjustments would be made by 
* See AT&T's Reply, dated March 28, 1968, to Petition for Sus- 


pension of the interim rates (Transmittal No. 10069) and 
Special Permission Application No. 643, dated March 13,1968. 
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AT&T based on studies to be completed about October 1. (See 
procedural paras. (1)-(5) of the Docket No. 16258 Statement 
(18 F.C.C.2d at 768) and Docket No. 16258 transcript, Vol. 
179, p. 223423; also discussion supra, paras. 5 and 6.) 


The Contention That an Increase in the. 
Presently Effective Rates Is Improper 


Because They Are Compensatory 
36. AIA (pp. 24-27) argues in support of its 
request for extraordinary relief that the supporting studies 


show the existing TELPAK rates to be "compensatory" and there- 


fore a further increase in those rates is not justified. It 


is asserted that the Phase 1-B Agreement establishes long-run 
jineremental cost as a floor and that since the interim rates 
return a "profit" over such floor they are compensatory and 
appropriate, at least until their lawfulness has been deter- 
mined after hearing. But even if it were assumed, arguendo, 

that the difference between estimated end-of-1971 revenues and 
the product of the incremental unit costs multiplied oy total 
estimated end-of-1971 market quantities, on which AIA relies in 
this argument, represents a "profit"* and it were further assumed 
that such a "profit" is proof of Pommensenenese this would 


not by itself establish that the particular rate is at an 


— 

* An assumption which would be erroneous because, although a 
comparison of future revenues and incremental costs gives a 
measure of a service's expected contribution to earnings, 
it does not measure "profit," which is an accounting concept 
related ordinarily to a firm's recorded total operations. 
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propriate level. A rate may be compensatory and still be 
properly subject to change. As pointed out in the Docket No. 
15258 Agreement, rate levels for the future should be determined 
not only with reference to relevant costs but with reference to 
market conditions and public interest considerations. (18 F.C.C. 

at 767, para. 14; see also para. 15 which is addressed to the 

specifies of assessing market conditions.) The filed rates meet 
the eriteria of the Agreement. In equating lawfulness with its 
concept of compensativeness, AIA misconceives the proper standards 
ror rate evaluation. 


Airlines' Allegation That the Proposed 
Rates Result in Windfall Profits to AT&T 


37. ‘Airlines argue (pp. 8-9) that the extraordinary 


relief requested.is warranted since at the present time AT&T is 
earning more than the rate of return range determined by the Com- 
mission in Phase. 1-A of Docket No. 16258 and that the increased 
PAK rates will further increase such earnings and therefore 
result in a windfall to AT&T. This argument by Airlines is not 
relevant to the issues before the Commission by reason of the 
present TELPAK rate filing. The question of what is a fair rate 
of return for the Bell System's overall interstate operations is 
subject to being appropriately dealt with in other proceedings 
and is not involved in this filing. As indicated in Mr. 
Garlinghouse's letter of October 1, 1969, to the Commission, 


Bell intends to offset the proposed TELPAK revenue increase with 
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MI'T and WATS revenue reductions. Thus, the question of what 
action by the Commission may be appropriate with respect to over- 
all rate of return is not affeeted by the present filing. 


THM COMMISSION LACKS POWER TO GRANT 
THUS EXTRAORDINARY RELL REQUESTED _ 


38. As shown above, the grounds advanced by Peti- 


tioners to justiry their request for deferment of the scheduled 
etrective date of the TELPAK rate changes are without substance. 
Rut, apart from the lack of merit in Petitioners’ claims, the 
Commission does not have the power to reject, or eenTeR with- 
drawal of, the tariff changes in question. Except for the power 
to suspend for three months available to it under § 204 of the 
Communications Act, the Commission is without statutory authority, 
absent a full hearing, to order deferment of the effectiveness of 
a duly filed tariff beyond the 30-day notice period of § 203. 
The Commission has itself recognized these statutory bounds on 
S power to deal with rate changes timely filed under § 203 of 
In the Matter of American Telephone and Telegraph Co., 
F.C.C.2d 564% (1968). 
39. In that proceeding, as in this, it was argued 
that in §§ 4(i), 303(r), and 203 of the Act the Commission could 
find implied or inherent authority peremptorily to compel defer- 
ment of filed THLPAK rate changes for a period beyond that 
specifically provided in § 204. In denying these requests for 


extraordinary relief the Commission stated (14 F.C.C.2d at 566): 
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"10, While the Commission gave careful con- 
sideration to the position of petitioners as 
large volume users of TELPAK services in its 
Order of investigation in this proceeding, we are 
without statutory authority to grant the relief 
requested. Section 204 of the act clearly pro- 
vides in pertinent part that: 


"Whenever there is filed with [the] Com- 
mission any new charge * * * The Commis- 
sion may * * * enter upon a hearing 
concerning the lawfulness thereof; and 
pending such hearing and the decision 
thereon the Commission * * * may suspend 
the operation of such charge * * * but 


not for a longer period than three months 
beyond the time when it would otherwise 
£0 into effect * * *. [Emphasis added.] 

"The Commission did suspend the operation of such 


charges from June 1, 1968, to September 1, 1968-- 
the full 3-month period allowed by section 204. 


In the Order released April 12, 1968 (FCC 68-388), 
we noted that '* * * users have been on notice 
since 1961 that TELPAK rates presented substantial 
questions of lawfulness * * * and that significant 
increases in these rates could result.' 


"]1. Furthermore, the Commission cannot 
reschedule the effectiveness of the September l, 
1968, increase in rates prior to completion of 
the hearing process, even if the Commission deter- 
minesin due course that the increase itself is 
unlawful. Under section 205 of the act the Com- 
mission is authorized to prescribe ‘just and 
reasonable charges! but only '* * * after full 
opportunity for hearing * * * the Commission shall 
be of opinion that any charge is or will be in 
violation of any of the provisions of this act 
* * *,t Thus, it is clear that we would contravene 
the express statutory language of section 205 if 
we were to attempt to modify as requested the 
schedule of charges timely filed by the carrier 
pursuant to section 203 of the act. [Footnote 
omitted. ] 


"12. Petitioners cite the decision of the 
U.S. Supreme Court in U.S. v. Southwestern Cabl 
Cony U.S. » 08 S. Ct. 199% (1968 as 
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authority for the Commission's power to grant 
the relicf requested under the general powers 
contained in sections 4(i) and 303(r) of the 
act, and quote extensively from the brief on 
behalf of the United States and FCC in that 
ease. Suffice it to say that the specific and 
limited authority set forth in the act with 
respeet to tariff filings delimits the Commis- 
sion's power in this respect as opposed:to the 
more general powers which were controlling in 
the Southwestern Cable case." 


Thus the Commission has clearly and definitively ruled 


against the arguments which are once again being urged by 


Petitioners in this proceeding. * 
40. AT&T has furnished detailed replies to 

these arguments in earlier pleadings. See the Opposition 
dated August 20, 1968 in Docket No. 18128, and the Oppo- 
sition dated September 11, 1969, and Reply dated 
September 23, 1969 in connection with AT&T Transmittal 
No. 10563 (Television Transmission tariffs). Those replies 
are incorporated herein by reference, in Liew of 
repeating them here. As there shown, the Cases involving 
other regulated enterprises, which Petitioners urge may 
be construed to enlarge this Commission's powers, are 
inapposite and afford no basis for a departure from the 
determinations reached by the Commission in its order 
cited above. The cases relied on by Petitioners fall into 
* The Commission has also, in its legislative program for 

the current Congressional session, recognized the statu- 


tory limitations on its power to reject filed tariffs. 
See supra, page 17, first footnote. 
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two categories. On the one hand are cases in which a com- 

mission has, atter a full hearing, prescribed rates or a rate 

level, and as a concomitant of that prescription, orders 

that no rate changes be filed for a prescribed period of 

time to permit orderly effectuation of a Commission policy. 

The Permian Basin Area Rate Cases, 390 U.S. 747 (1968), for 
example, falls in this category. On the other hand are the 
ases in which a commission is exercising its powers to 
condition the grant of a license or certificate of public 
convenience or necessity. In this category are, for example, 


Federal Power Comm'n v. Texaco, 377 U.S. 33 (1964); United 


Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 
223, 338 (1965); and Federal Power Comm'n v. Hunt, 376 U.S. 


515 (1964). 


41. But the Commission is not here confronted 


with a situation in which rates have been prescribed, or in 
which the grant of a certificate is at issue. In the present 
circumstances the rules enunciated in United Gas Co. v. 
Memphis Light, Gas and Water Division, 358 U.S. 103 (1958) 


". »« . United, like the seller of an unregu- 
lated commodity, has the right in the first 
instance to change its rates as it will, unless 
it has undertaken by contract not to do so. 

Tne Act comes into play as to rate changes only 
in (1) imposing upon the seller the procedural 
requirement of filing timely notice of change, 
(2) giving the Commission authority to review 


such changes, and (3) authorizing the Commis- 
sion, in the case of rates for sales of gas 
for other than exclusively industrial use, ‘to 
suspend the new rates for a five-month period 
and thereafter to require the posting of a> 
refund bond pending a determination of the. 
lnwfulness of the rates as changed." (See 
§ ¥(d), (e), at note 3, supra.) 


To the same effect, see Willmt Gas & Vil Co. ve Federal 
Power Comm'n, 294 F.2d 245 (D.C. Cir. 1961); cert. denied, 
368 U.S. 975; rehearing denied, 369 U.S. 813.* 

42, The Airlines argue (Airlines, para. 21) 
that ". . . the carrier has here contractually modified or 
circumscribed such authority as it might otherwise have 
to proffer tariff changes, by an agreement to which not 
only its customers but also the Common Carrier Bureau and 


the Commission itself are now parties." The reference is 


to the Docket No. 16258 Agreement, and the conclusion implied 


* American Commercial Lines, Inc. et al. v. Louisville and 
Nashville Railroad et al., 392 U.S. 571 (1968) cited by 
Airlines (p. 47) and AIA (p. 19) and Amerada Petroleum 
Corp. v. FeP.C., 293 F.2d 372 (10th Cir. 1961), cited by 
AIA (p. 18) do not support the positions advanced by those 
Petitioners. In the former case the Supreme Court merely 
upheld the Interstate Commerce Commission's action in 
disallowing certain railroad rate reductions after full 
hearing. This case in no way enlarges the Commission's 
power to suspend rates without a hearing. The Amerada 
case involved the situation where a rate increase filing 
was made during the period when the rates increased were 
under suspension and not yet in effect and such filing 
was in direct disregard of a Commission rule prohibiting 
the filing of changes to rates under suspension. This 
case is not Snes ate here. For an analogous provision, 
see § 61.59(a) of this Commission's Rules. 


2406 
ee 


is that AT&T's alleged failure to comply with that Agree- 
ment furnishes a basis for Commission action to defer the 
effectiveness of the TELPAK rate changes. 
43, The same argument was made without success 
» network broadeasters in their pleadings requesting 
rejection or extended deferral of the program transmission 


) 


rates filed by AT&T Transmittal No. 10563. See Memorandum 


Opinion and Order adopted September 24, 1969 (FCC 69-1038). 


As shown above, AT&T has fully complied with both the 
specific terms and the spirit of the Agreement in Docket 

No. 16258. That Agreement did not contemplate that then 
existing rates would be maintained in effect. Indeed, as 
previously shown, the Agreement was made in express con- 
templation of the filing of rate changes by AT&T upon com- 
pletion of the studies therein described. In any event, 
Petitioners do not show, nor could they show, how the Agree- 
ment in Docket No. 16258 could confer authority on the 
Commission to compel deferral of the effective date of the 
filed tariffs beyond the suspension period provided in § 204 
of the Communications Act. The Agreement did not purport 
to, and could not, enlarge the authority of the Commission 
as provided by statute. On the contrary, the Agreement 
provides: 


",'. . The effective date of any such rate 
level increase [i.e., carrier initiated] will 
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be subject to such authority as the Commission 
may possess. The parties do not agree as to 
the scope of the Commission's authority under 
various circumstances to reject, suspend or: 
postpone the effectiveness of carrier initiated 
rates, and no party, by this agreement, waives 
its position on this question." (Procedural 
para. (3), 18 F.C.C.2d at 768.) ' 


u4. Thus, clearly the Communications Act cannot 
properly be construed as urged by Petitioners. There is no 
interstitial implied power to be derived from §§ 4(i), 303 
(r), or 203 of the Act to nullify the express limitations 
of § 204 on the Commission's power to defer the effective- 


ness of carrier initiated rates. 


U5. AT&T respectfully submits that the foregoing 
amply demonstrates the invalidity of the Petitioners’ con- 
tentionsin support of the various forms of extraordinary 
relief requested and the lack of any sound basis for the 
grant of such relief or for any deferral of the effectiveness 
of the TELPAK rate revisions beyond that required to support 


an accounting order. 


WHEREFORE, the Commission should deny all requests 


for deferment of the presently scheduled effective date of 
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the TELPAK rate revisions beyond the minimum period of 


suspension which is required to support an accounting order. 


Respectfully submitted, 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


By. /s/_ Harold J. Cohen 
Harold J. Cohen 


By /s/ C. Duane Aidrich 
Cc. Duane Aldrich 


By. /s/ Alfred A. Green 
Alfred 4. Green 


195 Broadway 
New York, New York 10007 
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of Counsel 
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To: The Commission 


REPLY OF AEROSPACE INDUSTRIES 
ASSOCIATION OF AMERICA, 
INC, 

Acrospace Industries Association of Aaeeies, Inc, ("AIA"), 
by its attorneys, hereby submits this Reply to the Opposition filed by the 
American Telephone and Telegraph Company AT&T") on October 24, 
1969, to AIA's ''Petition to Reject Further Telpak Rate Increases or 
for Alternative Relief'' and to various other petitions to reject, withdraw, 
reschedule the effective date or suspend the Telpak is increases now 
scheduled to become effective on November 1, 1969, pursuant to AT&T 


Transmittal No, 10609. 


In support of this Reply, the following is shown: 


1. The Petition of AIA and the petitions of various other 
Telpak users referred to above may be summarized as, contending, among 


other things, that in the circumstances here presented.a suspension for 


no more than three months accompanied by an accounting order would 

be wholly inadequate to protect the users of Telpak from severe hardships 
and irreparable injury and "|. would be extremely detrimental to the 
national security. webs Those petitions contended that, on the other hand, 
appropriate Commission action staying the increases from going into 
effect pending a hearing and final decision on the legality of the existing 
and proposed Telpak rates would impose no comparable hardship or injury 
on AT&T, because the present Telpak rates are in fact compensatory and 
AT&T is earning a rate of return in excess of the appropriate range 
determined by the Commission in Phase I-B of Docket No. 16258. In 
these circumstances the petitioners argued that the Commission is 
authorized to take such action pursuant to Sections 4(i), 303(r) and 203(b) 
of the Communications Act of 1934, as amended. AIA further maintained 
that the Commission was, indeed, obligated to take such action, because, 
when Telpak rates were increased to their present (interim) level in 1968, 
the Commission indefinitely suspended the expedited and preferred hearing, 
otherwise guaranteed to the Telpak users by Section 204 of the Act, on the 
theory that the proceedings in Phase 1-B of Docket No, 16258 and in 
Docket No. 17457 involved issucs of "threshold essentiality” toa 


determination of the legality of the interim rates and that it had ordered 


1 
am Petition of the Secretary of Defense, p. 1. 


both proceedings ‘expedited. . . me poneren Docket No. 16258 was 
subsequently closed out without resolving the issues there involved and 
Docket No. 17457 has not in fact been expedited; and that in these 
circumstances it would be arbitrary and capricious for the Commission 

not to use its powers under Sections 4(i), 303/r) and 203(b) to delay the 

new rate increases from becoming effective pending the completion of , 
that nee In addition, the petitions contended that, with respect to 
the presently proposed rate increases, AT&T did not follow the procedures to 
which it committed itself in the "Statement of Ratemaking Principles and 
Factors in Docket No. 16258, Phase 1-B” (@rigncement) and that AT&T's 
cost studies supporting the Telpak rate increases are defective in such 
significant respects as to not comply with the Commission's Rules or the 


Agreement, 


2. AT&T does, of course, take issue with some of the other 


contentions of the petitions, however, the linchpin of its position is simply 
this: 


"Except for the power to suspend for three months 
available to it under $204 of the Communications 
Act, the Commission is without statutory authority, 
absent a full hearing, to order deferment ‘of the 
effectiveness of a duly filed tariff beyond the 30-day 
notice period of §203."= 


13 F.C.C, 2d 853, paras. 8-11 (1968); 14 F.C. C. 2d 564, para. 13 (1968). 
AIA Petition, paras. 7, 16-18, 22-24, 
18 F.C.C. 2d 761, 765-769 (1969). 

2" AT&T Opposition, para. 38, 


In plain English this contention means that however excessive, unjust 
or unreasonable a proposed rate increase may be and whatever injury it 

y inflict upon AT&T's customers, the public intcrest or the national 
security, absent a completed "full hearing, '' the Commission may do no 
more than prevent the increase from going into effect for approximately 
four months, .Lest it be thought that this is an exaggeration of AT&T's 
position, note this: 

"Section 204 provides that at any hearing involving 

a rate increase the burden of proof is on the carrier 

to establish the justness and reasonableness of the 

increase rate, This section imposes no burden of 

justification on the carrier at the time of filing a 

rate increase." §/ (Emphasis in original) 

3. This simple and unmovable “legal’' position makes it 
possible for AT&T to brush aside as irrelevant -- or, indeed, brazenly 
to ignore -- any consideration, however publicly significant, which 
might justify action by the Commission delaying the effective date of 
the new Telpak rate increases for more than approximately four months, 


4, Thus, a number of the petitioners demonstrated in 


detail why they would be irreparably injured if the Telpak rates should go 


into effect pending a hearing and why an accounting order would be wholly 


6 
Gh AT&T Opposition, para. 27. 
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7/ 
inadequate to prevent or repair such injury.- AT&T does not deign 
even to attempt to answer their contentions, It merely notes that the 
statutory scheme provides for no more relief than an accounting order 


8 
ages! Similarly, AT&T takes the position that however defective 


its cost studies may be, a detailed review of them". . . should not delay 


9/ 


"; i.e., that no matter how 


r 


the effectiveness of the tariff provisions... 
blatantly defective the cost studies on which rate increases are based may 
be, the Commission must permit the increases to go into effect subject 
only to a subsequent hearing and an accounting order. 


5. Inthe same spirit, AT&T does not deign to contest AIA's 


tO 
allegation that the present Telpak rates are Rorneneate Instead, 


it pontificates that: ''A rate may be compensatory and still be subject 

to change," 28 And when the Airlines demonstrate that AT&T is earning 
in excess of the range of return determined in Phase 1-A of Docket No, 
16258 and that the new Telpak rate increase will confer windfall profits 
upon it, 22! aver does not bother to make a denial, It merely states 

that what is a fair overall rate of return on the interstate activities of the 


Bell System will be considered elsewhere and". . . is not relevant to the 


ed E.g., AIA Petition, paras, 37-40; Petition of Secretary of Defense, 
pp. 3-4; Petition of Airline Parties, paras. 58-60. 

8/ AT&T Opposition, para. 33. 

9/ AT&T Opposition, paras. 14, 16. 

10/ aya Petition, paras. 25-26. 

i1/ AT&T Opposition, para. 36. 


2 
12/ Airline Parties Petition, paras, 7-8, 


issues before the Commission by reason of the present TELPAK 


rate filing. Chel, Obviously the foregoing matters were raised by the AIA and 


the Airlines to show that AT&T would suffer far less significantly if the 
Commission should delay the effective date of the Telpak rate increases 
beyond a period of approximately four months than would the Telpak users 
if the increases should be permitted to go into effect during or at the end 
of that four-month period. AT&T's summary dismissal of these considera- 
tions is only possible because of its theory that injury to its customers, 
to the public interest and to the national security are wholly irrelevant; 
that once AreT files a rate increase the Commission's powersto delay the 
effectiveness of the increase are limited to the approximately four months 
provided for in Section 204. 

6. While AT&T's treatment of the foregoing contentions 
of AIA and the Airlines was at best back-of-the-hand, at least AT&T deigned 
to recognize the fact that the contentions were made. However, it did 
not even extend that minor courtesy to the representative of the United 


States as a user. The Secretary of Defense filed a petition to reject or 


require withdrawal of the rate increases "on behalf of all Executive Agencies 


of the United States."’ That petition pointed out, among other things, that 


the "Executive Agencies do not have the funds available to meet the 


13/ 


AT&T Opposition, para, 37 (Emphasis supplied) 


$44, 313,500 annual increase” here involved for them, et an 
accounting order is ''no help whatsoever" in the situation and that huge 
termination liabilities are involved for the Government, as well as 
drastic cut-backs or decreases in service; all of which would "'be 
extremely detrimental to the national security. ddl vet in its Opposition 
AT&T wholly ignores the Secretary and his Petition. Except for inclusion 
of that Petition in an enumeration of pleadings filed in this proceeding, 
the Opposition makes no mention whatsoever of that Petition or its 
allegations! AT&T's theory, therefore, seems to be that when it files 
a rate increase, the effect is like the issuance of an imperial ukase 
in the ancien regime: it makes no difference who or what is injured or how 
urgent or unreasonable the consequences; an inexorable process has been 
initiated which no one other than AT&T, itself, can Sat 

7. And it is not merely its customers, the Secretary of 
Defense and the Executive Agencies of the United States: which AT&T 
ignores. With respect to its essential legal position AT&T ignores the 
Federal Communications Commission as well, On October 17, 1969, 
(seven days before AT&T filed its Opposition in this proceeding) the 
Commission released a Notice of Proposed Rule Making relating to the 


amendment of Part 61 of its Rules (FCC 69-1140; Docket No. 18703). 


Petition of the Secretary of Defense, pp 3-5, 
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Among other amendments, the Commission now proposes to modify 

47 C.F. R. $61.58 to require sixty days' notice (including filing) of 

tariff changes effectuating rate increases, rather than the thirty days 

now required by that Rule. This proposed action would constitute a clear 
and absolute contradiction of the position of AT&T, quoted above, that 

", . . the Commission is without statutory authority, absent a full hearing, 


2 


to order deferment of the effectiveness of a duly filed tariff beyond the 


30-day notice period of 5203." Yet AT&T's Opposition does not mention -- «J 


wholly fails to recognize -- the existence of the Notice of Rule Making! 
8. AT&T's position should be contrasted with the 


Commission's statement when it issued the Notice: 
", . . Generally, the Commission is restricted by 
Section 204 of the Communications Act to a suspension 
period of 3 months before a properly filed tariff becomes 
effective. This coupled with the present 30 days notice f 
requirement contained in the Rules and Regulations (47 
C ¥ R 61,58) allows the Commission only approximately 
four months to evaluate, if necessary suspend and 
investigate, go through hearings, and reach a decision 
on the lawfulness of a tariff. Because of the inadequacy 
of the information given by the carriers pursuant to the 
existing tariff provision, and the time necessary to get 
adequate information, the 4 months period has become 
totally inadequate . . . . In addition to a better information 
base, we propose to increase the notice requirement for 
tariff changes that constitute a rate increase from the 
present 30 days statutory notice to 60 days. Section 203(c) 
[sic, 203(b)] of the Act permits the Commission in its 
discretion, when good cause is shown, to modify the 
statutory notice requirement by a general order applicable 
to special circumstances or conditions, For the foregoing 


ool 


reasonings, we believe that such a modification is 
imperative if the Commission is to have enough time 
to perform its statutory duties.” 

(FCC 69-1140, para. 6; emphasis supplied) 


Significantly, the Notice states tha "Generally"! the Commission is 


restricted by Section 204 to a three-month suspension period. In addition, 
it concludes that a modification of the thirty-day notice provision provided 
for in the present Rules and (subject to modification) in Section 203(b) of 
the Act "is imperative" and finds authority to do so in the very sections 
of the Act invoked by the petitioners when they first requested relief -- 
Sections 4(i) and 203(b). 26! 

9, Two conclusions may appropriately be drawn from the 
language quoted above and the Commission's proposed rule changes. 
First, AT&T's views as to the legal restrictions on the Commission's 
power to prevent a rate increase from becoming effective are without merit. 
Indeed, if the proposed amendment of 47 C F R 61.58 were in effect now, 
the proposed Telpak rate increase would, at a minimum, be deferred for 
thirty days beyond the period AT&T contends is legally permissible, 
Second, once it is concluded that the thirty-day notice provision of 


Section 203(b) and the three month suspension period are not immutable 


y 


15/ The clear implication of the word "Generally" is that, in appropriate 
circumstances, the Commission is not so restricted by Section 204, In 
consequence, if 14 FCC 2d 564 (1968), on which AT&T relies in its 
Opposition (para. 38), held otherwise, it is modified by FCC 69-1140. 


16/ ycc 69-1140, para. 10. 


limitations, it must also be recognized that Sections 4(i) and 203(b) 
empower, indeed require, the Commission to respond effectively to the 
situation here presented, Section 203(b) does not limit the Commission to 
proceeding by general regulation. It also expressly authorizes the 
Commission to modify, i,e., to extend, the thirty-day notice requirement 
relating to changes in charges ". . . in particular instances... .'' It 

is submitted that, as required by Section 203(b), "good Conse has been 
shown for the Commission to take appropriate action which would prevent 
the pending Telpak rates from becoming effective until after conclusion of 
a hearing and the entry by the Commission of a final decision as to the 
legality of the present and proposed Telpak rates, Indeed, in the light of 


the good cause shown and the failure of AT&T even to atterpt to controvert 


18 
many of the most significant allegations— evidencing such "good cause," 


the failure to grant the requested relief would constitute an abuse of 
discretion, 

10, It is submitted that the foregoing demonstrates that 
the basic ground for AT&T's opposition to grant of the relicf requested 


in AIA's Petition and in similar petitions is legally erroneous and ignores 


aa E.g., the lack of hearing as to the legality of the present rates, AT&T's 
tacit admission that the present rates are compensatory, AT&T's rate of 
return, the impact on the national defense, the extreme hardship on 
users, the ineffectiveness of an accounting order, etc, 
° 
wl E.g., impact on national security, compensatory nature of existing 
AT&T's rate of return, the inadequacy of an accounting orden, 


ee 
the basic legal, equitable, economic and public intercst considerations 
involved. Accordingly, irrespective of any additional arguments made 
by AT&T, the relief requested in those petitions should be granted. 
However, in its Opposition, AT&T does make certain additional allegations 
which are either inaccurate or the implications of which are misleading. 
They should not be permitted to stand without correction, 

11, AT&T places great stress in its Opposition on the fact 
that, '". . . as contemplated by the Agreement, Bell System representatives 
have worked closely with the Commission staff. . ."; that its decision 
to ignore recommended changes in the sharing regulations "|. .Wwas arrived 
at after discussion with the Common Carrier Bureau staff. . ."; and 
that its treatment of depreciation in the studies", .. benefited from numerous 
discussions with interested users and the Common Carrier Bureau staff. ase) 
In addition, AT&T contends that ''. . . the Commission itself has indicated 
that it expected and desired rate adjustments for Sane such as 
TELPAK. . .' by October 1, 1969, and". . . that SN Sac to 
TELPAK adjustments, the lawfulness of such filings would be resolved 


20/ 


in Docket No, 18128.... The implication is that AT&T, the 


Commission and, perhaps, certain Telpak users, agreed that if AT&T 


made certain cost studies which it would discuss with the Commission 


T0/? oe ae 
Bey AT&T Opposition, paras. 10, 19, 24, 


20/ AT&T Opposition, para. 5. 


staff, increases in Telpak rates could be filed on or about October 1, 
1969, and would be permitted to go into effect subject to a subsequent hearing @ 
as to their lawfulness, Of course, AIA was never a party to any such ; 
agreement and if it exists it cannot be binding onit. Moreover, whatever 
attempts at informal cooperation the Commission or its staff made, such 
efforts could not validly result in limiting the exercise of the Commission's 
statutory authority and discretion in the light of the pleadings submitted 
after Transmittal No. 10609 was filed. Accordingly, the discussion which 
representatives of AT&T had with the Common Carrier Bureau staff 
or the Comrnission's expectations are wholly irrelevant to the issue now 
before the Commission, 

12, AT&T does not deny the contention made by AJA and 


Bethlehem Steel Co. and various other large Telpak users that they are 


"interested persons" within the meaning of the Agreement; that, as such 


they were entitled under paragraph 11 to an opportunity to express their 


views with respect to the cost study methodology; but that, in fact, they 


1/ 


were afforded no such opportunity,-—" The obvious conclusion is that 


AT&T violated the Agreement, However, it argues that AIA and the other 


" 


Telpak users were ", . . aware of what was occurring, they refrained 


from participating . . . . This argument by AIA and Bethlehem should be 


5) 
aH AT&T Opposition, para. 15, 


summarily rejected." aa First, the implication that interested persons 

or their representatives, who were not parties to Docket No. 16258 were 
permitted freely to participate in discussions which preceded the instant 
Telpak rate increases is simply incorrect. For example, in response to his 
request, counsel for AIA was advised by Commission staff that he could not 
be present at the proceedings which led to the Agreement itself. Second, 


paragraph 8 of the Agreement expressly states that "interested persons, " 
such as AIA and Bethlehem, wouldbe'"'. . . afforded a timely opportunity 
to express their views. . ." concerning study methods "[b]y such formal 
or informal precedures as the Commission deems appropriate. ... "In 


‘Gamstances it was wholly proper for "interested persons" to await 


mmission action indicating that it had determined some particular 


"formal or informal procedure" to constitute the appropriate method by 


which their views should be expressed. 
13. In further response to contentions that interested persons 


were not consulted, AT&T argues that". . . it was reasonabie and prudent 


to omit customer inquiries in the interest of obtaining unbiased results... 
in its marketing studies ". . . because customer responses to any 


marketing guestionnaire would obviously be conditioned by their knowledge 


23/ 


VT eee 


of the effect which such responses could have on study results... 


——. — 


22] ret Opposition, para. 15. 


zou AT&T Opposition, para. 20. 


The assumption that its customers will lie, but that AT&T's employees 
are not subject to any "bias" is as questionable as it is unpleasant. 
In addition, that assumption led to an arrogant and unsupportable course 
of action, As the Secretary of Defense pointed out: 'The Executive Agencies «¥ 
of the United States are by far the largest users of Telpak service in the 
United States." Their current yearly charges exceed $105, 000, 000, 22 
Yet AT&T's ". . . communications service projections for the Federal 
Government . . . [were madc] without consulting the Federal Government 
as to accuracy or as to future plans and requirements," Zl) Even the 
Federal Government was not to be trusted! 

WHEREFORE, the premises considered, Aerospace Industries 
Association of America, Inc., respectfully prays that the Commission 
promptly reject or stay, as requested in its Petition filed October 10, 1969, 
the effectiveness of the increases in rates and charges for Telpak (Series 
5000), Tariff F, C.C. No. 260, as proposed pursuant to Transmittal 


No, 10609 of the American Telephone and Telegraph Company, dated 


’ 


24] 
—— Petition of Secretary of Defense, p. 1. 
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October 1, 1969, and that the Commission grant such further relief 


as may be just and proper. In view of the urgent nature of the matter 


and the irreparable injury which will otherwise be caused to AT&T's 


customers and to the public interest, AIA further prays that if the 
Commission has any doubts as to its power to grant, or the propriety 
of granting, the relief here requested, prompt oral argument before the 
Commission en banc is requested, 

Respectiuily submitted, 


AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC, 


a (ai Hares Se 
Harold F. Reis 
Its Attorneys 
OF COUNSEL: 
Wilner, Scheiner & Grecley 
1343.07 Street, N. W. 


Washington, D, C, 26095 


October 27, 1969 


Before the 
FEDERAL COMMUNICATIONS COLMISSION "Bee 69-1196 


Washington, D. C. 20554 “38692 
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Ia the Matter of 


DOCKET NO, 1812 


seve 


MEMORANDUM OPENTON AND ORDER 


Adoptcd ; October 29, 1969 3 Released : November 6, 1969 


sion: Commissioner Robert E, Lee absent; Commissioner 
Cox issuing a separate statement; Commissioner 
Johnson dissenting and issuing a statement. 

l. The Commission has before it for consideration prcposed 
o cc C. Teriff No. 260, filed by the Americcna ‘4 Telephone 
ompany GEST) (1) on March 28 and August 29, 1596S, for 
titled Series 11,009, to become effective November 1, 

on Getober 1, 1959, in the Telpak tariff to be 

rl, 1969. Petitions to suspend the Serics 11,005 

were Filed June 16 and 17, 1969, by Miereweve Communications 
}) and The Vestern Union Telegraph Company (Western Uaion) .2/ 
n to reject this offering was also filed by HCI, After the 
» 1969, filing by AT&T, MCI filed a supplement to conplaint 
jon for refection and/or suspeasion. Replies to the afore- 
pleadings were filed by ATET. 3/ Western Union hes sub- 
comuonts ¢s to the revised schedules filed August 29, 19569. 
to reject, or require or secure withdrawal of further Tel- 
ses ox other relief were filed by Air Transport Associction 

(ATA), Aeronautical ae Inc. (ARINC), United Air Lines, 
-ed), Eastern Air Lines, Ine (Eastern), Enery Air Preight 
Breen (Enery), Acrospace Industries Association of Anerica, Inc. 
(AIS), the Seeretary of Defense oa dbohalf of ail Executive agencies 
of the United States (Secretary of Defense), Associated Press (AP), 
Bethlchem Steel Corporation (Bethlehem), E.I. duPont de Nexours and 


rt 
ned 


NY OW 


tt 


hat ap el 
(>, 
. 


c 


ot 
bp DP 
om HO arr woo 


ct ts 4 


$e 0 Ome 


—_—_—_— 


L/ At&T extended tie eiicctive date of the revised “schedules fron 
July 1, to October 1, 1969, then to Novexber 1, 1969, 


aI Westem Union, pursuent to Section 1.773, sent a telegraphic tre- 
st for suspension o2 June 16, 1969. 


Comments were elso filed concerning the filing by Air Transport 
sociation of America aad Aeronautical Radio Iac. 


2. 


poration (U.S. Steel), | Westinghouse Electric Corporation (Westing= 
house), and Chicago, Rock Island and Pacific Railroad Compaay. 4/ 


2. The proposed filing titled Series 11,000 is intended to 
provide high ccpacity wideband channels on a discrete spectrum basis 
which can be arranged by ATET for a variety of wideband uses or for 
individual voice grade channels. Major features alleged ere that (1) 
the prcposed service will be furnished only over ATET's coaxial and 
high ccxpacity microvave routes, and that pricing is related to the low 
unit costs of such facilities; (2) provisions in the tariff will per- 
mit joint users to share in the base ccapacity of the widebend channels; 
and (3) provision of a continuous widebend spectrun will accommodate 
a conbinetion of wideband data and voice grade srrangements as requested 
by the customer. ‘The proposed offering is experimental ‘ia nature, 
limited to a term of three years to expire November 1, 1972, and to 
specific routes to ascertain market potential, effect on other services, 
joint use provisions, pricing structure, and rearrangement implications 
of a discrete spectrum offering. 


3. NCI, in its Petition to Suspend, alleges generally that 
the proposed offering is (2) a revival of the illegsl Telpak A, (») 
that the revised tariff schedules are duplicative, at cut rates, of 
existing private line services for a few of the users and that (c) in 
general, it is an anticompetitive move without the slightest public 
benefit or need. Western Union in its petition requests that the 
Commission request AT&T to voluntarily suspend the proposed revision 
or in the alterncstive order its suspension. Basically, Western Union 
elleges (1) that the rates for the Series 11,000 are unreasonable, 

(2) thet the titling of the service as experimental is a ploy since 

its cesign ond structure precludes the assembly of meaningful data, 

and (3) thet the proposed revisions are unduly coxplicated and amoiguous 
further confusing the present conglomeration of private line services. 


4. MCI's peti 
proposed filing for the 
61.55 of 
Tne ree 
vised schedules filed August 29, 1969, remove substantially the cone 
plexities ond ambiguities previously noted in this filing. To the ex- 
tent thet cuoiguities may continue to exist they appear to be of a 


47 tai Eilee an opposition to the petitions and AIA filed a reply 
to the opposition. ; 


3. 

additional Sec- 

ary foe this service 
cpment of facts on 


minor nature. We need not decide at this time wheth 

ae 214 auch rity or radio licenses will be necess 
will defer ceztion on the question pendiag devel 
hearing vecord herein. 


5. Tne trial service, 00, differs from Telpak end 
other private line services a oe Se UES is experimental, 
red only in 3 paccetes area for a Lin > (2) the new service 
two point service enly and not multipoint the now service is 
only over certein designated high capacity physical routes of 


hone CONPERY » (4) the indivigusl data or voice chennel ae 
rviee from the wideband fscility will be furnished only 

from such physi = oe ond with EE Bs furnished over diverse xoutes 

ead (5) the unlimited 2g 11,000 relate to the 

shering of i hon a theoretical pricing 


concept. 
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8. We wish to emphasize that oll custeners of this. experizental 
service exe on notice that this service is a triai for a limited period 
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4. 


of tine and that the lawfulness thereof is yet to be determined. Theree 
fore, any subscriber to this service is forewarned that use of the ser- 
vice will not constitute any equitable or other basis for continuance of 
the service in the future. 


9. The revisions to the Telpak (Series 5000) tariff propose 
en increase rates for the Telpsk C and D base capacities, a change 
from 6 (3 in the case of 150 baud service) to 2 in the number of tele- 
graph chennzls and an increase in rates for certain service terminals. 
AT&T alleges the increase in rate levels will improve the revenue 
p of Telpak and increase the contribution of that service 
to overall carnings. For its justification of such substantial increases, 
AT&T relics upon studies receatly completed in recognition of the State- 
ment on Ratexzking Principles and Factors in Docket No. 16253, Phase 1-B 
(Appendix A of the Commission's Memorandum Opinion and Order adopted 
July 29, 1969, 18 F.C.C. 2d 761, 765). The petitioners filing egainst 
the Telpak increases allege generally (1) that the instant rate increzses 
violste the Statement of Ratemaking Principles and Factors in Docket No. 
16258, Phase 1-3, (2) that the tariff increases are patently improper 
end involved, and that (3) suspension and investigation of these tariffs, 
together with en accounting order, are inedecquate remedies and that 
extraordinary relief is necessary. We cannot agree with the petitions 
construction of the Statement of Ratemaking Principles and Factors in 
Docket No. 16258, Phase 1+B (agreement), FCC 69-842, 18 FCC 2d. 761 (1969). 
We made it abundantly clear in our Memorandum Opinion and Order thet we 
were not necessarily approving the stipulation, merely noting it. Of 
guai concern, is the petitioners’ reliance upon their alleged contractual 
rights pursuant to the agreement. A careful reading of the agreement 
denotes an eccord as to certain ratemaking principles and factors embodied 
in this agreement. We fail to find any contractual rights and obligations 
flewing to, from, or between the parties involved, nox indeed, do we 
discover the use of any terminolosy which would imply the; establishnent 
of such rights end obligations. is not to suggest that we would 
not be concevned if any of the deperted substantially fsoa the 
mpoct of this accord. We are tating that the agreement per se 
does not establish substantive d obligations which, if not 
contract. The parties who allege 
certain departures from the accord may raise questions in: Docket No, 18128 
with respect thereto. The revised tariff schedules for Teloak, while 
raising questions thet may be explored in hearing, can not be construed 
so cefective as to require rejection. ‘The interested parties 
ave ample opportunity during the proceeding in Docket No. 18128 to 
those ereas in wiich they express concern snd to develop their 
on on the record, 
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16, We now eddress ourselves to petitioners’ requests for ex- 
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traordinary relief and oral argument. We fail to perceive in petitioners 
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6. 


the existing rates for such clessifications were compensatory. In’ accor- 
dance with our decision in the oviginel Telpak case, Telpak A and 3 were 
cancelled. Upon such cancellation, the proceeding wes terminated and the 
question as to whether Telpak C and D were componsatoty wos placed at 
issue in Docket No. 16258, and subsequently incorpozated into Docket No. 
18128. It must be kept in mind that Teipak classifications C and D were 
found to de discrinins aad that we were unable to find the rates for 
such services compensatory. Tals question is still posed and the levful- 
ness of the revised : - schedules presently bafore us will be resolved 
upon the record acde ia Docket No. 18128. We are cognizant of the fact 
that the intervenors in Docket No. 16258 have not yet had the opportunity 
to present their cases which presumably would seek to establish that the 
original rates were compensatozy and that competitive necessity requires 
their maintenance at the present level. The revised tarifi schedules for 
Telpak preseatly before us propose substantial inerezses 
presently existing tariff schoduies which became effective approximately 
a year ago. in view of the substantial increases tne company now proposes, 
we feel compelled to exercise the extent of our statutory authority and 
suspend for three months the proposed tariff schecuies for Telpak. More= 
over, we are issuing an accounting order as to the coatemplated increases 
interests of the parties involved. We note that some 

m about the effectiveness of the accounting 
orders, but 2 R ‘ae carriers end interested 
parties are nm put on notice that the Teloak increases effective 
Septenber 1, 1 zag which will continue to February 1, 1970, are sudject 


- othe 


that if after completion of tnis hearing, the 


= 
Commission issues an refunding charges paid during this period, the 
accounting procedures should ce sufficiently accurate to ensure all 
customers ate recompensec. Similar ection should zlso be cecorded the 


accounting to te required for the proposed tariffs zesently before us. 
4 1 P 


13. ‘Tac Commission in its Memorendun Opinion and Order of July 
16, 1968, 13 F.C.C. 2d $53, deferred proceedings in Docket No. 18128 
pending a determination with respect to the proceedings in Phese 1-3 of 
Docket No. 16255 i the Telank Sharing case, Docket Ho, 17457, Since 
that time, the Cates, Connon Carrier Bureau, nas issued: a Recomnended 
17487, waich is now pending before us, Furthermore, 
of Docket No. 16258 have entevee into en agrce~ 
incipies and factors looking toward ceterainating 
761, 765). We siso note thet the cost studies 
i the proposed Telpsk revisions ossume 2 
cvisiens 23 new in effect. Uncer such 
cnrer defer the proceedings in Docket No. 18128, 
1 in thet ense is euthorized to scnedule hearings 
mney decom appropriate. 
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14, Accordingly, IT IS ORDERED, Thst pursuant to Sections 201, 
202, 204, 205 and 403 of the Cozmunications Act of 1934, as amended, the 
hearing and investigation in Docket No. 18128 concerning the lawfulness 
of the private line tariff schecules of American pen CEonS and Telegraph 
Company shall include the lixe revisions to AT&T Tariff F.C.C. No. 260 
forwarded with Transa sect Nos. 10396 and 10562 filed on March 28 and 
August 29, 1969, an nemittal No. 10609 filed on October 1, 1969, as 
enumerated in the ise ndices hereto, and thet the issues Weacotore 
specified in that docket shall apply with equal force to the above-de~ 
seribed revised tariff ecnasles of ATST. 


15. IT YS FURTRER ORDERED, That pursuant to Section 204 of the 
Communications Act of 1934, as amended, the operation of the tariff 
schecules listed in Apoen as be coning effective November 1, 1969, 
Is os SUSPENDED, unle herwise ordered by the Commission, until 
February 1, 1970, and ; i said period of suspension, no cherges 
shall be made in said t B in the charges sought to be 
altered thereby unless cuth ed by special permission of the Commission 
and that Respondents, as to ie operation of such tariff schedules, shall, 
in the case of ell increased charges and until further order of the 
Commission, keep accurate accounc of all amounts reccived by reason of 
such increase, specifying by whom end in whose behalf such amounts were 


paid, and upon coupletion of the hearing and decision therein, the 
Commission may by further order requixe the refund thereof, with interest, 
pursuant to Section 205 of the Act, and the carrier shall file with the 
Comaission a report on or before the 10th day of each month, commencing 
warch 10, 1970, showing the amounts accounted for as aforesaid during the 


previcus * celenda ar month. 


16. IT IS FURTHER ORDERED, That the petitions for rejection, 
suspension, withdrawal, ox other relief ARE GRANTED to the extent noted 
and otherwise DENIED; 

17. IT IS FURTHER ORDERED, That all parties named in paragraph 
1, score, as having filed petitions for relief ARE GRANTED leave to 


intervene upon filing 2 notice of intention to cppear and participate 
within 20 days of the release date of this order. 


FEDERAL CO:SIUNICATIONS COMMISSION * 


Le 7 7 iyo thn 


Ben F. Waple 
Secretary 


Attachzent - Appendix 


rate Statement of Commissioner Xenneth A. Cox and Dis- 
Of Couwwissioner Nicholas Joanson. 


obey 


SMENT OF COLMISSIONER KENNETH A. COX 


. 


J concur generally in this action, but dissent to the suspension 


In view of the long delay in correcting 


of the tariff for ‘ninety days. 


the discriminatory TELPAK rates, I would suspend the new tarifi for 


only one day, oF until the company files tariffs covering the off-setting 


reductions in message toll telephone rates which are to be made. 


Series 11, 000--Telpak 


- of American Telephone and Telegraph... Telpak] 


Dissenting Opinion of Commissioner Nicholas Johnson 


- Cormmission here makes two decisions affecting private 
tions service offered by Bell Telephone. Neither 
serve the public interest. 
s¢eks to raise its Telpak rates believing them to be too 
roups have protested. Telpak is the 
service which the Commission has believed could be noncompensatory, 
o not compensate Bell for its costs and are designed 
tition from private carriers. Even Bell's studies show 
The new Telpak tarifis are filed in part 


result of negotiations held in the overall rate investigation 


° 


either the Commission nor Bell is now prepared 
ite lower rates for the MTT service (the common man's 
ne" long distance service) to offset the Telpak 
.ses, despite longstanding promises by the company that the two 
. 
would occur simultaneously. Thus, the majority's action today 


ulesces in Bell's brazen refusal to provide the small user 


ceded and long-overdue rate reductions to which he is 
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The Commission is going to suspend the new Telpak rates 
for the maximum period allowed by law--90 days. For the Seeoaks 
of a hearing and accounting order a one-day suspension would serve 
as well. Large users of communications services will’thus have the 
effect of the rate increases postponed~-despite the fact that Telpak 
users have been on notice for eight years that the Telpak rates may 
be noncompensatory and for months that rate ee er coming! 
Allowing suspension for the full 90 day period serves no equitable 
purpose; it is simply another example of what Fred Friendly has called 
“the leaning tower of jello" bending in response to the political and 
business w.inds. 


It is useful to note the majority's discussion at paragraph 9 


ofits order. I have outlined in another opinion the defeicts with the 


Commission decision in Phase 1B of Dkt. No. 16258. [A. T. & T. 


Co., 18 F. C. C.2d 761, 769 (1969)] The majority's discussion here 
confirms not only the hopeless seabreaney of the specie “stipulation"' 
but also demonstrates that resolution of questions regarding pricing policy 
and price discrimination are no farther along now than they were in 
1965 when the overall rate investigation--Dkt. No. 16258--was begun 
to deal with them. 

The majority's almost unscen reaction to the Bell shell-and-pea 


game represented in the new "Series 11,000" tariffs is even more serious 


. 


than the failure to provide some price decreases to the general 
consumer. Since the inception of the Telpak service in 1961 the 
Commission has been concerned that Bell was offering discriminatory 
services designed to drive out or prevent competition in the private 

The majority recites the history of Telpak at paragraph 
12 of its order. Much of the Commission's regulatory activity toward 
Bell has grown out of this concern. Andas the majority points out in 
paragraph 12, the lawfulness of the original Telpak offerings is still 
in question. 

ajority today allows Beli to institute a new 

private line tariff classification (called Series 11,000) designed as a 
replacement for Telpak--a special tariff presumably designed to 
head off threatened competition. 

ATT has advised the Commission that Series 11,000 is designed 
principally to serve as a potential substitute for the discriminatory 
Telpak rate classification in the event that the Commission should 
require ATT to permit unlimited sharing of private line service under 
the Telpak rate classification. Thus, Series 11,000 could negate the 
effect of possible Commission decisions relating to the Telpak sharing 


provisions (Bell has indicated Telpak would probably be terminated if 


sharing is required) and the compensatory level of Teipax rates, by 


substituting a new discriminatory service for anold one. The majority 


069 
avalos 
dumps the question of lawfulness of Series 11, 000 into a proceeding 


already overcrowded with Telpak matters (all the unresolved Telpak 


and private line lawfulness questions plus the two Telpak rate 
is plus” i 


increases--Dkt. No. 18128). The result is that any unlawful competitive 


effect of Series 11, 000 will take place long before the Commission can 
decide the question of its lawfulness. 

One need only examine the majority's description of the 
Serics 11,000 service to find evidence that it is ecended to forestall 
competition. Series 1], 000 is planned for only the northeast and 
central United States, including Illinois, anarea where the Commission 
has several applications for competitive non-Bell peers line services. 
Series 11,000 is for high capacity routes only, the type of routes 
which Bell's. competitors seek to serve. Series 11,000 is to be 
provided only over Bell's lowest cost interexchange eSeaitilest Series 
11,000 is designed for data--and the competing proposals are designed 
for data. Series 11,000 isa two-point rather than multipoint service-- 
and the competing proposals are for two-point service. Series 11,000 
would allow unlimited sharing, as would the SOE proposals. 
Finally, Series 11,000 would be priced in accordance with the principles 


Bell urged in the overall rate hearing--principles still to be evaluated 


by the Commission. Needless to say, use of these pricing principles 


s Bell to charge a low price for Series 11,000. In sum, to 


use Bell terminology, Bellis "creamskimming"its own market 


in terms of its selection of locations and facilities for providing 


service. Here is yet another example of Mason Williams! famous 
adage that 'Government makes better deals with business than it 
does with pcople.'' Presumably the general public is again to be 
relegated to the leftovers of Bell's service. 

In light of these "coincidences, "' the Commission would be 
fully warranted in establishing a special, expedited proceeding to 
test the lawfulness of Series 11,000. Outright rejection of the 
11,000 tariff.may not now be advisable, although Bell has not answered 
many of the questions the staff asked when the tariff was first filed. 
But to allow the delay that will result from consolidating Series 11,000 
in a proceeding where a decision will not come for years is simply 
to grant Bell carte blanche to price as it wishes. 

Bell is entitled to a speedy answer as to the lawfulness of this 
"experimental" offering. So are Bell's customers. And potential 
competitors of Bell who well might be victims of destructive 
competition are also entitled to know whether the Commission will 
establish and protect a fair competitive environment in those situations 
Where a monopoly seeks to serve markets for which there are active - 
competitors. There will be no timely answers for Series 11,000. 


An expedited 


‘> 
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fe 
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cacstion of Series 11,000's possible discriminatory effect. ‘The 


= Commission could also compel ATT to furnish copies of internal 
wurapany documents that ‘deal with the company's intentions and 


expectations about the competitive effect of this service. 


ps the Commission is incapable of regulating Bell's 


a ’ Perha 
vicing practices effectively. Its present consolidated proceeding 
, 
now includes the past lawfulness of Telpak, one rate increase piled 
‘ on top of another already suspended, and Series 11,000. The delay 
. which has characterized Commission proceedings on competition 
\. and pricing policy serve only the purposes of ATT and their large 
users who may receive discriminatorily low rates. But at least the 
Commission could be candid about it. No one should be mislead by 
'¥ today's actions. The Commission is not about to resolve the really 


\ 


Saisie oblems it now faces in the common carrier field. 
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November 5, 1969 - G 
RATES FOR INTERSTATE LONG DISTANCE CALLS TO BE REDUCED* 


Reductions in rates for interstate long distance telephone calls will 
be submitted shortly by the Bell System telephone companies to the Federal 
Communications Commission. It is expected that the reduced rates will save 

users of telephone service about $150 million per year. In addition, AT&T 
has previously agreed to file reductions of about $87 million representing 
offset to increases in revenues resulting from higher rates recently 
ed for program transmission, Telpak and teletypewriter exchange (TWX) 
vices when the latter increases become effective. The Commission anti- 
tes that the new rates will permit the companies to achieve earnings 
range needed to attract capital under today's conditions. 
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The proposed reductions are being submitted by AT&T in connection with 
the comprehensive review recently completed. by the FCC of the Bell System's 
interstate operations and earnings requirements. The review was conducted 
as part of the Commission's continuing surveillance of the Bell System's 
interstate operations, and was participated in by representatives of the 
Commission's stafi, Bell System officials, and several outside consultants 
who are expert in economics and finance. 


roposed rate reductions take account of the material increases in 
t of capital. At the same time, they recognize that the growth 
e traffic is continuing unabated; that the average revenue per 
shown steady increase since the reductions required by our 1967 
x HDESESS and that the interstate earnings of the Company have 
rown despite the increases in its costs due to the inflationary 
1569, interstate earnings are expected to exceed 8%. We fully 
the growth trends in traffic, revenues, and earnings will continue. 
ation is substantiated by AT&T's own forecast of interstate operating 
1970, which ranges,under present rates,to levels above 8.52%, 
on economic conditions. Consistent with experience following prior 
ductions, we also anticipate that the interstate revenues and earnings 
stimulated to some extent by the reductions in rates the Company is 
r proposing. Thus, it is anticipated that the rate adjustments announced 
today will not,in themselves, prevent the Company from achieving earnings in 
the aforementioned range. The Commission will maintain a continuing surveil- 
lance and take such action as is appropriate in the light of future conditions. 
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The Goumission initiated the current review in light of the sustained 


growth in the interstate earnings of the Bell System to levels well in 
excess of the level determined by 


Pte 


> 
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The examination was made by the Commission within the framework of the 
principles and standards it formulated in its decisions issued in July and 
September 1967, following a comprehensive formal investigation and hearing 
into the Bell System's interstate rates (Docket 16258). In those decisions, 
the Commission concluded, among other things, that a return in the range of 
7.0% to 7.5% was fair and reasonable at that time for purposes of effecting 
adjustments in AT&T's interstate rates. It also stated that it did not 
regard this range as establishing an absolute flocr or ceiling for future 
earnings. Instead, it said it would, when there were departures from this 
range, consider the matter in light of conditions obtaining at that time. 


In keeping with those principles, the Commission is of the view, in 
the light of current conditions, and with due regard to the proposed reduc- 
tions, that interstate rates producing an earnings level which exceeds the 
upper limit of the 1967 range (7.5%), are not unreasonable. The Commission 
based this view on the changes which have taken place since 1967 in the 
economic, financial, and other conditions that affect AT&T's revenue require- 
and its ability to attract new capital. The Commission noted particu- 
he sharp increase in the interest rates on borrowed capital, the 
ing increase in the Company's cost of embedded debt, the much higher 
inflation today, and the need to raise Substantial amounts of new 
These factors constitute substantial 
2s from the conditions which prevailed at the time of the 1967 decisions 
cost of capital 


There are also a number of uncertainties in the current situation and 
national economic outlook. These include the persistent inflationary 
with its effects on the cost of capital; the effectiveness of the 

Government's efforts and policies to curb this trend and stabilize prices; 
the possible effects of such efforts on the continued growth of the economy; 
vand the duration of any period of adjustment. Another uncertainty results 
from the present status of the Federal corporate income tax and surcharge, 
s well as the potential changes resulting from the "reform provisions" of 
he pending tax legislation. 


In view of these uncertainties, the Commission wishes to make clear 
that the views expressed herein relate to the current situation and cannot 
be binding under any future changed economic conditions. 


‘The Commission notes that technical changes in separations methocs 
which it recently accepted at the request of the NARUC result in a $35 mil- 
lion transfer of revenue requirements, to the benefit of users of local ser- 
vices subject to state regulatory jurisdiction. 


The details of the rate changes are being worked out by the Company. 
The new rates will be submitted to the FCC in revised tariffs which will 
become effective on statutory notice. 


: Action by the Commission November 5, 1969. Commissioners Burch 
(Chairman), Bartley, Robert E. Lee, Cox and H, Rex Lee, with Commissioner 
Johnson dissenting and issuing a statement (attached). 


Continuous Surveillance 
Separate Statement of Commissioner Nicholas Johnson 
I. Introduction 

The Commission today offers for public view the results of 
its recent informal negotiations with the Bell System on the appro- 
priate level of interstate rates. The effectiveness of the Commission 
in this area and the suitability of continuous surveillance as a 
regulatory technique can now be evaluated. My analysis indicates 
that the technique is rather ineffective and the Conmeataateet adherence 
to announced principles is sharply limited when it comes into conflict 
with ATT. The Commission here issues a press release designed 
to show that significant decreases have ''voluntarily'' been agreed to 
by Bell. The implication is that some wonderful victory has bees 


achieved for the consumer through the activities of the Commission 


and the benevolence of ATT. Unanswered is the question of whether 


enough has been achieved or whether the Commission's representation 
eset P 


is a true reflection of the facts. 


II. Continuous Surveillance as a Regulatory Technique 


"Continuous surveillance" is a regular informal review of 
particular regulatory issues-~in this case ATT's interstate rate of 
return. Informal closed door negotiations were held with Bell to 


examine going levels of earnings with a view to possible appropriate 
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Commission or Bell. The theory is that in the context 


he Commission will be able to make an informed 


o what action would serve the interests of the public as 


that Bell would agree to take that action even though 


:: is harméfel to the interests of its stockholders. Initially there 
o reason that a regulated company would agree to actions 
e interests of its stockholders. However, a company 
raay in fact be willing to meet certain levels of public responsibility 
which are not too harmful in terms of stockholder reaction. 
The Commission has certain penalties it can impose if a company 
sive. A company does not wish to receive the unfavorable 
publicity ge ated by public Commission criticism of a failure to 
respond to the interests of the consumer. (Thus, not only has the 
igsion negotiated with Bell on the rate reduction; the content of 
he FCC majority's press release was negotiated with Bell officials 
sso are clearly concerned as much with publicity as with profits. ) 
The Commission could issue a show cause order to require a recalcitrant 
ny to prove why its rates should not be lowered. Finally, there 
is the threat of a full-scale investigation with its attendant uncertainty 
and unfavorable publicity. The Commission is not without weapons to 


compel action by the regulated company--even though the continuous 


surveillance proceeding is nota formal hearing from which orders 


may be issued. 
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There are severe limits to the Commission's ability to function 
in this type of a proceeding. Virtually all of the information was 
selected, packaged and presented by Bell--there was no direct case 
from our staff or outside representatives. There was no leavening 
from outside consumer representatives--even though the New York 
City Consumers Affairs Department requested (and was denied) the 
Opportunity to appear. The negotiating process depends on aN skill 
and dedication of the negotiators--and a company with a single position 
faces a multi-member Commission with a variety of positions. There 
are no limits on the lobbying efforts by the company--to staff or 
Commissioners--since ex parte rules do notapply. Whatever decisions 
are made--whether adjustments are needed, how much, what the 
company agrees to and how much the Commission compromises--are 
not normally explained publicly in the way formal decisions are. 
Public statements are made long after the decisions in fact have been 
made. Appeal from decisions is difficult--there is no opportunity to 
seek reconsideration of a formal Commission decision or appeal it 
to the courts. There are no parties to appeal. Apparently all that 
can be done is to petition for rejection of whatever revised tariffs 


Bell decides to file as a result of the negotiations. 


III, Consumer Advocates: 


In response to some of the inherent problems with the continuous 


surveillance proceeding the Commission in this instance decided to 


denominate two staff members to ask questions of the ATT witnesses 
from the consumer's point of view. Operating in a capacity separated 
from that of the Commission's Common Carrier Bureau staff, these 
staff members conducted their own cross-examination of Bell's 
witnesses and offered some additional materials relating to their 
examination, The quality and completeness of the information before 
the Commission was improved by their performance. Bell's dis- 
comfiture was obvious. On balance, the continuous surveillanve 
process was clearly improved by this limited use of denominated 
consumer representatives. 

The innovation did, however, heighten the tension as to the 
role of the Commission's staff in rate proceedings. The Commission 
has traditionally viewed its staff in ratemaking proceedings as combined 
protector-of-the-consumer and neutral adviser-to-the-Commission. 

I have elsewhere argued that the combined functions necessarily 
affects the quality of the consumer advocacy and this was confirmed 
by the experiment in this proceeding. A. T. & T., 9 F. C. C.2d 30, 


122 at 141 (1967). I believe the Commission ought to use staff consumer 


advocates in all important ratemaking matters. The Commission 


ought to do all it can to have forceful advocacy for alternatives 
presented to it--a necessary ingredient for competent choice in 


any decision-making process. 


@ allowed to carn 8.5 to 9.0% on 


base--and thus thet the Commission should 


modify de facto i 67 decision that the appropriate Bell rate of 


retacn was 7,0 u This 2% range irom 7.0 to 9.0%, for 
ations alone, could cost consumers as aes as $500 
depending on the level fixed by the Commission. 
has a $24 million etfect on 
The majority 
P veturn is 8.25%, that 7.4% 
spronorizie for purposes of negotiation 2 


ting for stimulation effects) was warranted. 


ii:ion equals $204 million). 


in noneMTT (Telpak, TWX, 


Transmicsi : : yi jority was seeking $290 
the Telephone 


es by $240 million 


nise in negotiations will cost the consumer 


. The majority first sought $200 million in 


reduction plus the $85-90 million MTT reductions as offsets to 

rate increases Bell has filed. Bell as a counter offered 
$120 million plus the offsets. Bell also wanted a statement from 
the Commission that a return of 8% was justified. The majority 
commendably refused, although offering to say that a rate above 7. 5% 
is justified, and that earnings "in the range" of 8.0 to 8.5% will 
result from its decision. It is, in any event, indisputably clear 


that the Commission today sanctions a rate of return in excess 


of 7 1/2%--the maximum permitted under its own prior order! 


Now Bell has offered to reduce MTT rates by $240 million and 


the majority has accepted. The majority's compromise appears 
to cost the consumer $50 million per year. In fact the majority's 
additional compromise from vhat it should have sought from Bell 


may cost the consumer $250 million per year! 
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The majority's decision to seek only $290 million in 
reductions in the face of Bell's present level of earnings severely 
harms the consumer and is a strong critique of the continuous sur- 
veillance process. Let us assume for the moment that the majority's 
7.4% floor for Bell's rate of return is correct. Would $300 million 
in reductions have reached this level? We can be almost certain that it 
Would nt. One need only examine the history of continuous sur- 
veillance as well as the results of the 1967 rate proceeding. Bell's 
interstate rate of return has never fallen below 7. 5% since 1961. 
(1961--7. 72%; 1962--7. 55%; 1963--7. 51%; 1964--7. 99%; 1965--7. 95%: 
1966--8. 29%; 1967--8. 25%; 1968--7. 60%.) Although rate reductions 
were occasionally achieved during this period, itis not at'all clear 
that they were enough. Bell appears to have been successful in 
earning extra profits through the ineffectiveness of the continuous 
surveillance process. These profits may have led’ to a significant 
over-valuation of Bell's stock during this sees and the subsequent 


readjustment. 


The rate of return for 1968 is particularly significant. After 


a formal rate proceeding the Commission ordered Bell to file tariffs 
to reach an allowed rate of return of 7.0 to 7. 5%. The effect of $20 
million in a $120 million rate reduction order was deferred fora 


substantial period in 1968 out of the professed fear that earnings 
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l beiow the 7.0% level. [A. T. & T., 12 F. C. C.2¢ 167, 


] The Commission's fears for Bell's financial health 

were misplaced. Not only did Bell mt go below the lower end of 

e, it exceeded the higher limit, earning 7.6%. As if this 
were not cnough, only the Vietnam War and its attendant surtax 
saved the Commission from further embarrassment. Without the 
surtax Bell would have earned in the range of 8.2%--a full 0.7 to 1.2% 
above the range supposedly established by the Commission's 1967 
decision. The record suggests that Commission decisions systematically 

in Bell's favor on rate of return matters. 
An examination of today's decision suggests some of the 


s for the FCC's errors. No estimate is made for growth in 


reports its cost-reducing achievements. No account is taken of the 

of relaxation of the income tax surcharge. If the surcharge 
vate is reduced to 5% on January 1, 1970, then $70 million less gross 
revences will be needed to reach 7.4%. By June 30, 1970, when the 
remaining 5% is scheduled to be lifted, another $70 million less in 
gross revenues will be needed by Bell. Since the surveillance process 
generally takes at least a year from the time excess earnings occur, 


to Commission recognition, to Commission action, to tariff filing, 
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the majority's failure to take account of the probable effects of 
the surcharge changes may cost the consumer $100 million in 

1970. (The majority could have directed Bell to have tariff reductions 
in hand ready for filing when the surtax changes come. For this 
discussion it is recognized that Bell has effectively passed the entire 
surtax on to its consumers. ) 

The majority's willingness to settle for $240 million in 
reductions can also be attacked for its de facto modification without 
hearing of the Commission's 1967 order. The Commission rejected 
the participation of outside parties representing consumer interests 


but did allow attendance by representatives from NARUC (the association 


of state regulatory commissioners). The majority has made a decision 


in fact, but there is no announcement of it, no rationale offered for it, 
and no consideration of the rights of parties who may feel: aggrieved. 
A leading case is often cited for the proposition that no legal redress 
is avilable for decisions reached under continuous surveillance. 
[The Public Utilities Commission of the State of California v. United 
States, 356 F.2d 236 (9th Cir. 1966)]. However, the fact that the 
Commission recently made an on-the-record determination, and now 
changes it without hearing, may presenta different legal situation. 
Bell argued that circumstances had changed from the 1967 


environment, and that these changes warranted a change in their 
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allowed return. Its evidence focused on one basic point--the 
in the interest rate for long-term debt capital. The One, 
agreed with Bell to the tune of $100 million per year. (The difference 
between a range of 7.0 to 7.5% and 7.4 to 7.9% is between $24 million 
and $196 million.) In 1967 the Commission reached two basic con- 
clusions--the overall rate of return should be 7.0 to 7.5% and Bell 
had been severely negligent in not using more debt financing in the 
st, a policy that has been and continues to be costly to both consumer 
and shareholder. 
The issues concerning proper capital financing of a public 
utility need not be as confusing as they appear. A company can raise 


capital by equity or by debt. Equity includes retained earnings and 


reoney gained from stock sales. Debt is capital borrowed from money- 


lenders ata fixed rate of interest. Other things being equal debt 
financing is generally less costly to the consumer while being beneficial 
to the stockholder. Debt costs less since the interest rate is normally 
lower than the required return for equity. Interest costs are a cost 

of doing business and as such are deducted before the payment of 
corporate income taxes. And for any given level of overall return 


the use of debt financing can often increase the pool of earnings available 


to equity holders. 
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Since the 1967 decision Bell has gone to all-debt financing 
and even at the present high interest rates, debt financing continues 
to exert a favorable leveraging effect on Bell's earnings. In factas 
the staff consumer representatives pointed out ina chart submitted 


during cross-examination, Bell has been able to offset the effects 


of high interest through increased leverage. 


1966 [Test Year] Allowed Rate of Return 7-7 1/2% 


“ Low High 
31.5% Debt at 4% Interest = 1.26 


68.5%, Equity at 8.4-9.1% Return 5.74 


Total Allowed Rate of Return 7.00 


1969 Calculation Incorporating: 


l. Higher.interest rates being paid; 
2. Changed capital structure; 


3. The same return on equity range as allowed in the 1967, decision, 


40% Debt at 5% Interest = 
60% Equity at 8. 4-9. 1% Return = 
Total Allowed Rate of Return 7.46 
Note: The increased interest cost for debt is counteracted by 
the increase in debt ratio so that if the return on equity 


remains the same, the allowed rate of return would remain 
the same. 


Transcript pg. 943-A 


The majority's calculation is perhaps simpler. In 1967 the 


Commission said the Bell System could be earning at least 9% on 
equity if it had achieved a debt ratio of 40% at 4% embedded interest 
cost, although Bell had debt ratio of about 35% at the time. (A debt 
ratio is the ratio of the amount of debt to the total capital of a company-- 
company with $100, 000 total capital of which $35,000 is debt has a 
% debt ratio. "Embedded interest cost" is the average interest rate 
‘ paid on debt capital of the company.) 
If Bell had a 40% debt ratio and was paying on the average of 
interest, a 7% overall return on capital would result ina 9% 
eturn to equity. 
40% debt times 4% interest = 


60% equity times 9% return = 
Total return 


At 7.5% return Bell would be earning 9. 83% on equity. 

40% debt times 4% interest = 1. 6% 

60% equity times 9.83% return = 5.9% 

7.5% Total return 

Today Bell has a 40% debt ratio but borrowing at higher interest 
-ates has made its average interest cost for all debt capital 5%. In 
order to achieve a 9% return on equity, the overall rate of return must 
be set at 7.4%, the majority's figure. 

40% debt times 5% interest = 2.0% 


60% equity times 9% return = 5.4% 
7. 4% 


The crucial question is whether the 1967 decision "guaranteed" 
Bell a 9% return on equity. There is a strong suggestion it did not. 
As noted, a 7.0 to 7.5% rate of return suggested a return a equity 
based on 1966 test year data of 8.4% to 9.1%. The leveraging eifect 
of all-debt financing has retained that range of equity return even if 
there is no change in the allowed range of 7.0 to 7.5% on total capital. 
And there was no demonstration by ATT that the fundamental factors 
affecting the required return on equity have caused the cost of equity 
capital to ATT to increase. : 

The majority could easily have taken account both of the surtax 
and reduced the going rate of return to 7. 0%. It could have made some 
estimate of the impact on rate of return in 1970 from scoues and lower 


cost technology. It did not. Cost to the consumer: at least $200 


million a year. 


V. Conclusion 


There are a number of concluding comments which seem relevant. 


Consumers and Bell's shareholders continue to suffer from Bell's 
past errors in financing. Bell abhorred debt financing in periods of 
low interest rates and thus finds it necessary (and esen)ice use debt 
exclusively at a time of very high interest rates. But it is even more 


disquieting that Bell now speaks of returning to equity via convertible 


( 
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The majority's calculation is perhaps simpler. In 1967 the 
Commission said the Bell System could be earning at least 9% on 


equity if it had achieved a debt ratio of 40% at 4% embedded interest 


cost, although Bell had debt ratio of about 35% at the time. (A debt 


vi 


ratio is the ratio of the amount of debt to the total capital of a company-- 
a company with $100, 000 total capital of which $35,000 is debt has a 
35% debt ratio. "Embedded interest cost!" is the average interest rate 
being paid on debt capital of the company. ) 

If Beli had a 40% debt ratio and was paying on the average of 


4% in interest, a 7% overall return on capital would result ina 9% 


return to equity. 


40% debt times 4% interest = 1. 6% 
60% equity times 9% return = 5.4% 


7.0% Total return 


At 7.5% return Bell would be earning 9. 83% on equity. 


40% debt times 4% interest = 1. 6% 
60% equity times 9.83% return = 5.9% 


7.5% Total return 
Today Bell has a 40% debt ratio but borrowing at higher interest 
rates has made its average interest cost for all debt capital 5%. In 
order to achieve a 9% return on equity, the overall rate of return must 


be set at 7.4%, the majority's figure. 


40% debt times 5% interest = 2.0% 
60% equity times 9% return = 5.4% 
7. 4% 


-15- 
on the use of liberalized depreciation are very likely of the same 


order of magnitude as the errors in capital financing--with the attendant 


adverse impact on the consumer and stockholder. The Commission 


implicitly allows Bell to pass the full amount of the Vietnam surtax 

on to consumers for the purpose of rate level calculations. A strong 
case can be made that Bell should bear at least some of the costs of 

this special war-inflation tax and the Commission said ina letter to 

the then Consumer Affairs Assistant, Betty Furness in 1968 that it would 
at least consider that possibility. 

Bell and the FCC use electric utilities for comparison purposes. 
Several comments are relevant. Implicit is the assumption that the 
regulation of the electrics has achieved a proper rate of return and 
thus the performance of the electrics is a proper benchmark. Some 
might disagree. Senator Lee Metcalf in his book, Overcharge, urges 
that in fact electric utilities--the FCC's comparative standard--are 
earning too much. [Metcalf and Reimer, Overcharge (1967)]. 

But even so the electrics, because of a higher debt ratio, require 
less in overall rate.of return (6.7% in 1968 for the electrics to Bell's 
7.6%) while returning more to equity holders (11.9% in 1968 for the 
electrics to Bell's 9.3%). The electrics also make substantial use 


of liberalized depreciation, 


Bell's contempt for the consumer is clear, not only for 


refusing to lower exorbitant rates but also for its shocking 


acquiescence in the decline in the quality of telephone service 


its slipshod performance has permitted, as Jules Feiffer has so 


concisely portrayed: 
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is difficult to evaluate the process of continuous surveillance 


as a regulatory tool. It offers some real procedural benefits. But 


it requires somewhat more than the Commission was able to bring to 


it this time. 


Before the 
PEDERAL: COMMUNTCATIONS COMMISS1ON 


Washingtoa, b. Ce 


In the Matter of 


American Telephon Wopeiessbeek om 
r 


Long Lites Departs 


NO. 18684 


Revision cf sneric¢ ohe:e and Telegrar 
250, Series 6000 
and 70 aucaa Transmission Services) 


American Telcpls.e ond Telegraph Company XO. 18728 
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ORDER 


Issued November 14, 1969; Released November 1h, 1969 


Underlying these three proceedings are cost studies made 
pursuant to the "Statement of Ratemaxing Principles and Factors in 
Docket No. 16258" (Appendix A, Memorandum Opinion and Order adopted 
July 29, 1969, in Docket Nos. 16258, 15011, and 18128, 18 FCC 2d 
761, 765). It is desirable that appropriate procedures be developed 
to obviate the possibility of duplication in the presentation of and 
cross-examination on such stucies; 3 


: IT IS ORDERED, That there be a joint prehearing conference 
of the parties in the zbove-entitlea proceedings for the purpose of 
exploring possible procedures in the light of the foregoing, before 
the undersigned, at 9:00 AM on January 8, 1970 at the ofzices of the 
Commission in Washington, D. C. : 


Thomas H. Donahue 
David I. Kraushezar 


Frederick W. Denniston 
Hearing =xaminers 
Federal Communications Commission 


ber EMG 


Secretary 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260, Private : Docket No. 181238 
Liné: Services, Series 5000 (Telpak) 


Proposed Further TELPAK Rate Increases, Transmittal No. 10609 
Tariff F.C.C. No. 260, Series 5000 Service 


To: The Commission En Banc 


PETITION FOR RECONSIDERATION PREDICATED PRINCIPALLY 
UPON NEW FACTS REFLECTING BASIC MISCONCEPTIONS AND 
RESULTING IN APPARENT PREJUDGMENT 
Come now the Air Transport Association of America, United Air 


Lines, Inc., Eastern Air Lines, Inc., and Emery Air Freight Corporation, 


hereinafter collectively designated "Airline Industry Parties", and 


pursuant to the provisions of Section 405 of the Communications Act of 
1/ 
1934, as amended, and Section 1.106 of the Commission's Rules and 
2/ 
Regulations, respectfully petition for reconsideration of the Commission's 


Memorandum Opinion and Order (FCC 69-1196) adopted on October 29, 1969, 
and released November 6, 1969, insofar as it denied their pefition to 


reject, or require or secure withdrawal of, further TELPAK rate increases. 


In support hereof, petitioners respectfully state as follows: 


I. Preliminary 


1. The purpose of this petition for reconsideration is not to 
"rehash" the grounds of our original "Petition To Reject Etc." which, 
however, to avoid needless repetition, is incorporated herein by 
reference in support hereof, and especially with respect to the proce- 
dural posture of undetermined questions in prior and still pending 
Telpak rate proceedings. Neither is it the purpose of this, petition to 
offend the Commission by attacking the personal integrity of the 


Commission or of any of its members. 


2. Instead, the purpose here is to perform our duty to the 
Commission and to ourselves by putting into proper perspective, vis a vis 
the Commission's Opinion and Order adopted October 29, og = the most 
recent action of the Commission (November 5, oe with respect to 
interstate message toll rate reductions called for by the overeat 
revenues of AT&T. This we are constrained to do, because = earnestly 
believe that the Commission's recent interrelated actions demenaccate a 


fundamental misconception of the proper relation between its duties and 


responsibilities with respect to (a) surveillance proceedings as to over-all 


rate of return, on the one hand, and (b) prior pending non-surveillance, 


adversary, adjudicatory proceedings with respect to rate levels and rates 


3/ FCC 69-1196, released November 6, 1969. 
4/ FCC 69-1210, released November 5, 1969, attached hereto as Appendix A. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LIMES DEPARTMENT 


Revistons of Tariff F.C.C. No. 260, Private : Docket No. 18128 
Liné: Services, Series 5000 (Telpak) 


Proposed Further TELPAK Rate Increases, Transmittal No. 10609 
Tariff F.C.C. No. 260, Series 5000 Service 


To: The Commission En Banc 


PETITION FOR RECONSIDERATION PREDICATED PRINCIPALLY 
UPON NEW FACTS REFLECTING BASIC MISCONCEPTIONS AND 
RESULTING IN APPARENT PREJUDGMENT 
Come now the Air Transport Association of America, United Air 


Lines, Inc., Easter Air Lines, Inc., and Emery Air Freight Corporation, 


hereinafter collectively designated "Airline Industry Parties", and 


pursuant to the provisions of Section 405 of the Communications Act of 
1/ 
1934, as amended, and Section 1.106 of the Commission's Rules and 
Zh 
Regulations, respectfully petition for reconsideration of the Commission's 


Memorandum Opinion and Order (FCC 69-1196) adopted on October 29, 1969, 
and released November 6, 1969, insofar as it denied their petition to 


reject, or require or secure withdrawal of, further TELPAK rate increases. 


In support hereof, petitioners respectfully state as follows: 


I. Preliminary 


1. The purpose of this petition for reconsideration is not to 
"rehash" the grounds of our original "Petition To Reject Etc." which, 
however, to avoid needless repetition, is incorporated nerein by 
reference in support hereof, and especially with respect to the proce- 
dural posture of undetermined questions in prior and still pending 
Telpak rate proceedings. Neither is it the purpose of this petition to 
offend the Commission by attacking the personal integrity of the 


Commission or of any of its members. 


2. Instead, the purpose here is to perform our duty to the 
Commission and to ourselves by putting into proper perspective, vis a vis 
the Commission's Opinion and Order adopted October 29, ong the most 
recent action of the Commission (November 5, San with respect to 
interstate message toll rate reductions called for by the over-all 
revenues of AT&T. This we are constrained to do, because we earnestly 
believe that the Commission's recent interrelated actions demonstrate a 
fundamental misconception of the proper relation between its duties and 
responsibilities with respect to (a) surveillance proceedines as to over-all 
rate of return, on the one hand, and (b) prior pending non-surveillance, 
adversary, adjudicatory proceedings with respect to rate levels and rates 


3/ FCC 69-1196, released November 6, 1969. 
4/ FCC 69-1210, released November 5, 1969, attached hereto as Appendix A. 


for specific classes of service, on the other hand. 
II. Grounds 


3. The truth usually "outs", and is now out in the form of the 
Separate Statement of Commissioner Nicholas Johnson attached to the 
Commission's Public Notice of November 5, 1969, on the two-step Commission 
ordered reduction in message toll rates, first, in the revenue reduction 
amount of $150,000,000 to become effective January 1, 1970, and next, in 


the revenue reduction amount of $87,000,000, to be effective on February 1, 


1970, by way of "an off-set to increases in revenue resulting from higher 


rates recently filed for program transmission, Telpak and teletypewriter 
= 5/ 


exchange (TWX) services when the latter increases become effective". 


This is the way it was put even in the Commission's release. Commissioner 
Johnson's Separate Statement further reveals how the over-all reduction 
of 237 million dollars was negotiated, and more specifically: 


a. That "the majority was seeking $290 million 
through negotiations conducted by the staff and the 
Telephone Committee" (p. 5). 


b. That "Bell as a counter offered $120 million 
plus the offsets", or a total of $207 million (p. 6). 


c. That Bell finally “agreed to reduce rates by 
$240 million" [in fact, $237 million including $87 
million in offsets to other specific increases] (p. 5). 


d. That then, in order to protect the impression 
that "some wonderful victory has been achieved for the 
consumer through the activities of the Commission and the 
benevolence of ATT" (p. 1), "the content of the majority's 
press release was negotiated with Bell officials who are 
clearly concerned as much with publicity as with profits" 


(p. 2). 


3/ Ibid, p. l. 


4. The uninitiated and the unsuspecting might ask, what is wrong 
with such a fine result, politically and otherwise, for such a large 
portion of the public - the users of message toll ne eee Commissioner 
Johnson's primary concern obviously was with the total amount of the 
message toll reduction, rather than with the propriety of caepatine off- 
setting increases in other specific rates. Our principal concern, 
however, is just the reverse. Like all users of Bell's Scerecare services, 
we have an interest, of course, in its over-all revenues under a 
Commission allowed rate or range of rate of return, but pomiconcenn here is 
not with the total amount of message toll revenue reduction which the 


Commission ordered in order to bring AT&T's rate of return in line with the 


Commission's present views thereon in the light of present and prospective 


conditions. Instead, our concern is directly and primarily with the 


propriety of tying a substantial part (87 million dollars) of the over-all 
revenue reduction to an increased level of rates for specific classes of 
service such as Telpak, and especially so in view of the posture of prior 
pending and undetermined proceedings with respect to the proper level of 
such rates. 

5. The continuing surveillance procedure may well serve a useful 
function with respect to reductions from time to time in Pacerscane message 
toll rates (the primary service of AT&T from which it derives 80% or more 
of its interstate revenues) in order to keep total interstate revenues within 
the previously allowed range of rate of return. There, of course, is where 
6/7. It should be emphasized, however, that such decreases relate only to 

interstate message toll users. As pointed out by the recent protest 
of the National Association of Regulatory Utility Commissioners, the 
Bell System has pending in excess of $500 million in rate increases 


applicable to local telephone calls. The Wall Street Journal, Nov. 11, 
1969, p. 9. 


the leverage lies in adjusting over-all revenues by the surveillance proce- 
dure. And if the Commission through this procedure had simply ordered an 
"Xx" million dollar reduction in message toll revenues without regard to off- 
setting increases in rates for other specific services, TELPAK users such 

as the airline industry would probably have no complaint short of participa- 
tion in some new or reopened formal proceeding with respect to allowable rate 
or range of rate of return. But when the Commission ties 87 million dollars 
of reduction for the message-toll users, with no accounting and which they 
will receive in any event, to 87 million dollars of contested increases in 
other specific rates, which theoretically are subject to further hearing 

and an accounting, on top of a prior undetermined rate increase and 
accounting in the case of Telpak rates, the Commission has put itself in 


a compromised and indefensible position. As inadvertent, misguided, or 


misconceived as this result may have been, it is nonetheless very real to 


Telpak users. Once AT&T has performed its part of the over-all negotiation 
and put into effect not only the $150 million non-offset reduction but 

also the $87 million offset reduction, with no strings attached to either, 
what likelihood is there, realistically, for Telpak users or the public 
they largely serve (taxpayers and public service corporation ratepayers) 
that the Commission will find for such users on the specific offsetting 
Telpak second round of rate increase, much less on such prior undetermined 


questions as: 


(a) the compensatory character of the original 
Telpak C and D rates, including determination of the 
ratemaking principles and factors,and costing methods 
and results, absolutely essential to a determination of 
whether or not one class of competitive service is 
burdening any other service, and 


(b) the propriety of the first round of Telpak 
rate increases of September 1, 1968, in the light of 
proper determination of all the foregoing and underlying 
questions of principle and of fact? 


6. It is no answer to say, as Commissioner Cox did in his 
Separate Statement to the Commission's Order of October 29, 1969: 


"In view of the long delay in correcting the 
discriminatory Telpak rates, I would suspend the new 
tariff for only one day, or until the company files 
tariffs covering the off-setting reductions in message 9/ 
toll reductions which are to be made", (Emphasis added)— 


Nor to say, as Commissioner Johnson did in his dissent to the same order: 


"Telpak is the service which the Commission has 
believed could be noncompensatory, that is, its rates 
do not compensate for its costs and are gesigned to 
meet competition from private carriers."2/ 


While each of these Commissioners states it somewhat differently, each has 


apparently relied upon a predilection to the effect that Telpak rates 
have been too low for too long and therefore should be "corrected" as 
promptly as possible. In the absence of prejudgment as to the proper level 


for Telpak rates, what is there to "correct", and upon what Commission 


determination in any prior Telpak rate proceeding does this kind of a 


7/ Asked at a press conference "what would happen if the FCC ultimately 
ruled out the increased telpak, program, and TWX rates which are to 
be offset with message toll reductions Feb. 1, Common Carrier Bureau 
Chief Bernard Strassburg observed that ‘we'll cross that bridge when 
we come to it.'" Telecommunications Reports, Nov. 10, 1969, pp.5-6. 


FCC 69-1196 (1969), separate statement of Commissioner Cox. 
FCC 69-1196 (1969), dissenting opinion, p. l. 


position rest? The only relevant adjudication the Commission has ever 
made was its original finding - 
"There is apparent justification for Telpak C&D 

classifications in terms of meeting competition from 

private microwave systems having channel capacities 

comparable to those offered by such Telpak classifica- 

tions" aY/ 

> 

and its reopening of the record in the original Telpak Case to consider 


and determine - 


"whether or not the Griscing rates for Telpak C 
and D are compensatory" .t+/ 


The latter question, in turn, was first folded into Phase I-B of Docket 


16258 (over the objection of the users who sought a determination in the 


original proceeding), and then, when Phase I-B turned out to be abortive by 


reason of the "bob-tailing" of that proceeding, largely at the instance of 
AT&T and the Commission's staff, was put over into Docket 18128, along with 
all the same underlying and undetermined questions with respect to the 

roughly 50% Telpak rate increases of September 1, 1968, which over protest, 


had been permitted to go into effect with an accounting order. 


7. In this connection, Commissioner Johnson's most recent statement 
in this docket with respect to the non-adjudicatory character of the termin- 
ation of hearing proceedings in Docket 16258 is pertinent indeed: 


37 F.C.C. 1111, 1118 (1964). 
38 F.C.C. 370, 395 (1964). 


"The majority's discussion here confirms not only 
the hopeless ambiguity of the so-called 'stipulation' 
[In Docket 16258] but also demonstrates that resolution 


of questions regarding pricing policy and price discrim- 
ination are no further along now than they were in 1965 
when the over-all rate investigation--Dkt. No. 16258-- 
was begun to deal with them. * * * And as the majority 


points out in paragraph 12, the lawfulness of the original 
Telpak offerings is still in question." (Emphasis added) 22/ 


In the light of those undisputed and indisputable statements as to the 
posture of the record on undetermined questions, how could any member of 

the Commission rightfully predicate any off-setting rate increase or rate 
decrease action of the Commission on any predilection with respect to 
probable "resolution" of all the undetermined underlying questions adversely 


to the interests of the Telpak users? To ask the question is to answer it. 


8. The judgment of one adversary party (AT&T) to prior undeter- 
mined adversary proceedings cannot be accepted in advance by the Commission 
as the proper "resolution" of either the legal or factual issues of those 
proceedings, and especially not where the acceptance of such judgment is 
designed to cost the carrier nothing, since under this part of the agreement, 
all the dollars "out" of one pocket are to be replaced by a like amount of 
dollars "in" the other pocket. The trouble still is that one is under 
surveillance and the other is in undetermined litigation, and present results 
in one simply cannot be offset against projected results in the other without 


prejudging the latter. 


12/ FCC 69-1196, dissenting opinion, pp. 2-3. 


9. From all the foregoing, it is clear that in the process of 
concurrently conducting and concluding surveillance procedures for 
regulating AT&T's over-all revenues under an appropriate over-all rate 
or range of rate of return under present conditions, the Commission has 
fallen into grievous error in trying to negotiate rate levels for specific 
services as part of the same surveillance procedure, and without regard 
to the inherent and fundamental limitations of due process imposed by the 
pendency of specific adversary proceedings for determination of all the 
underlying questions with respect to such rate levels and rates. A package 
arrangement with respect to both subjects simply cannot be made without 
prejudice to the rights of parties to the adversary proceedings who are 


not even parties -- much less privy -- to the surveillance proceedings 


designed for a distinctly different purpose. The basic error of the 


Commission is conceptual and lies in its failure or refusal to recognize 
the underlying distinction between surveillance and non surveillance or 
adversary proceedings. There is no way to compromise one as a part of the 
other, without the consent of all parties which obviously was not sought 


or obtained. 


10. In common fairness to all, and in preservation of the integrity 
of quasi-judicial proceedings before the Commission, it is urged that the Commis- 
sion promptly rectify the compromise which it had no right to make, much less 
to perform, to the inevitable prejudice of Telpak users. From the standpoint 


of the rights of parties to the present proceeding, the clearest way to rectify 


this error would be to reconsider and upon reconsideration to reject the 
second round of Telpak rate increases pending Commission determination of 
undetermined questions with respect to the original Telpak C and D rates 
and with respect to the first round of rate increases. The question of 
what then happens to the $87 million of message toll reduction which had 
been tied to the $87 million of increases for such special classes of 
service as Telpak, serves only to demonstrate the inherent fallacy in 
what the Commission had previously attempted to do. The peaer must be 


that the total amount of reduction in over-all revenues, to be accomplished 


by reduction in message toll rates (the source of over 80% of total revenues), 


then stands on its own merits under continuing surveillance, and without 
prejudgment or apparent prejudgment of the merits of the proper level of 
Telpak rates, the subject of at least two prior eedererntned adversary 
proceedings now joined into a third adversary proceeding unheard and undeter- 
mined. Thus, with each subject of the Commission's jurisdiction to stand on 
its own merits, not only fairness but the appearance of fairness would be 
preserved. The Courts have consistently held that the "appearance of fairness 


and impartiality is probably of as great importance as its attainment, if 
, 13/ 
the public is to have confidence in the judicial processes". 


Jarrott v. Scrivener, 225 F. Supp. 827, 834 (D.C. D. ce 1964). To 
the same effect, see also Amos Treat & Co. v. SEC, 306 F.2d 260, 263, 
266-67 (D.C. Cir. 1962); Texaco, Inc. v. FIC, 336 F. 2d 754 (D.C. 
Cir. 1964), remanded on other grounds 381 U.S. 739 (1965); Irans 
World Airlines, Inc. v. CAB, 254 F. 2d 90 (D.C. Cir. 1958); Gilligan " 
Will & Co. v. SEC, 267 F. ", 2d 461, 468-69 (2d Cir. eer cert. den. 
361 U.S. 896 (1959). 


ll. In light of the early date of February 1, 1970, when the 
further TELPAK rate increases are scheduled to become effective, it is 
respectfully requested that early consideration be given to this petition 


for reconsideration. 


WHEREFORE, THE PREMISES CONSIDERED, The Airline Industry Parties 
respectfully petition: 

1. That the Commission reconsider its Memorandum 
Opinion and Order here complained of, insofar as it denied 
their petition to reject, or require or secure withdrawal of, 
further TELPAK rate increases. 

2. That upon such reconsideration thereof, the 
Commission grant the relief requested in said petition. 

3. That the Commission grant such other and further 
relief as to the Commission may seem just and proper in the 
premises. 


Respectfully submitted, 


————— 
John E. Stephen, General Counsel 
Air Transport Association of America 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


William E. Miller 


Herbert E. Forrest 

Steptoe & Johnson 

1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Attorneys for Air Transport Association 
of America 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 
AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY DOCKET NO. 18128 
Long Lines Department 
Revisions of Tariff F.C.C. No. 260, 
Private Line Services, Series 5000 
(TELPAK) 
To: The Commission 
MOTION OF AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC., TO AMEND ORDER PROVIDING FOR 
SUSPENSION OF AMERICAN TELEPHONE AND TELEGRAPH 
COMPANY'S INCREASED RATE FILINGS FOR ITS PRIVATE 
LINE SERVICES, SERIES 5000 (TELPAK). 
Aerospace Industries Association of America, Inc. (hereinafter 
"AIA"), by its attorneys, hereby respectfully petitions the Commission to 
amend its Orders suspending American Telephone and Telegraph Company's 
(hereinafter "AT&T"), increased rate filings for its Private Line Services, 
Series 5000 (TELPAK), to specify that AT&T be required to'pay at least 


8.5 percent interest, compounded on a monthly basis, on any portion of the 


increased rates which the Commission ultimately finds to be unjustified 


and orders refunded, In support whereof, the following is respectfully 


submitted: 


I. Preliminary Statement 


1, On April 10, 1968 the Commission issued an order in this 
Docket suspending until September 1, 1968, certain increased rates for 
the Telpak service which AT&T had filed in revision of Tariff F.C.C. No. 
260, to go into effect on June 1, 1968. (FCC 68-388, 33 Fed. Reg. 3708) 
By Memorandum Opinion and Order of July 10, 1968 (FCC 68-711; 13 F.C.C. 
2d 853) it, inter alia, made any rates which AT&T might put into effect at 
the end of the suspension period subject to an accounting order, and pre- 
scribed therein that "upon completion of the hearing and decision therein 
the Commission may by further order require the refund thereof, with 
interest, pursuant to Section 205 of the Communications Act of 1934, as 
amended... ." (Id. at 858) 

2. Again on October 29, 1969, the Commission by Memorandum 


Opinion and Order (FCC 69-1196 issued November 6, 1969) suspended for 


three months, until February 1, 1960, further increases in the Telpak rates 


which AT&T had submitted for filing in Transmittal No. 10609. The Com- 
mission's order consolidated the new increases with the older one for hearing 
in Docket 18128, ordered an accounting, and, as in the case of the previous 
accounting order, specified that the Commission might by further order 

after hearing and decision require refund of any portion of the increase 


found to be unjust, unreasonable or otherwise unlawful, "with interest'’. 


3. For reasons set out in detail in our previous pleadings, AIA, 
along with other intervenors herein, believes, under the circumstances 
here prevailing, that the Commission was obligated as a matter of law to 
take steps to reject, secure the withdrawal of, or postpone the effectiveness 
of this latest Telpak rate increase. We reserve all rights with respect to 
the Commission's rejection of these arguments. But, assuming arguendo, 
the continuing validity of the procedures which have been prescribed for this 
proceeding, AIA is of the belief that the public interest would be served, 
and the possibility for an early decision in this long postponed proceeding 
substantially enhanced, if the Commission were to now amend its accounting 


orders to prescribe the rate of interest which will be made applicable to any 


refunds which may be orderedas a result of this proceeding. While we 


are convinced that specification of a substantially higher rate would be an 
appropriate exercise of the Commission's discretion as well as clearly 
lawful under the governing case law, we ask only that the rate be specified 
at at least 8-1/2 percent, and that any interest payments be ordered to be 


compounded monthly. 


Il. The Reason for Acting Now 
4. As indicated above, the Commission in its several accounting 
orders herein has provided that, if after hearing it finds the suspended Tel- 


ak rates to be too high, it "may" by subsequent order direct refunds be 
p y 


made of the unlawful portion of the increased rate which has been collected, 
"with interest’. The use of the subjunctive with respect to both the possi- 
bility of refunds and interest thereon undoubtedly reflects the use of statutory 
language appearing in Section 204 of the Communications Rok indicate that 
some or all of the increases may be found to be unlawful, since it would be 
the clearest abuse of discretion (assuming any discretion in fact exists) to 
permit a carrier to retain any portion of increased rates the Commission 
after suspension and hearing finds to have been unlawful. The same is true 
with respect to the payment of interest upon such amounts; were this not 

the case the Communications Act would serve as a vehicle for the carriers 
securing large interest free loans from their customers by their unilateral 
action in filing rate increases. The magnitude of the interest problem can 
be demonstrated by indicating that, at simple 8 percent interest on the 
original Telpak rate increase which became effective on September 1, 1968, 
assuming the applicability to 1968-1969 of AT&T's prediction that by 1971 


the increase in annual Telpak revenue over the previous rate would amount 


to $67,000, 000 per annum, already amounts to over $6,000,000. While 


1/ We assume the reference in the two orders to Section 205 of the Act, 
which in terms relates only to prospective reductions and does not con- 
tain the authorization for refunds, with interest, of portions of in- 
creased rates found to be unlawful merely indicates that the standards 
for judging the lawfulness of increased rates are found in Section 205. 


assumptions to the rate of interest, the amount of annual revenue increase, 
and the percentage of the increase which might be found to be unlawful can 
“ vary considerably, the fact that very large sums of potential interest will be 
involved before the present proceeding is terminated, cannot be disputed. 
5. Unlike the situation at the Federal Power Commission which 
has a long history of rate increase cases and has always ordered refunds with 
interest of any amounts subsequently found to have been unlawful, the Federal 
. Communications Commission has had little experience with formal rate in- 
crease cases where higher rates which have become effective after the sus- 
pension period expires are subsequently found to be unlawful in whole or im part. 
We have been unable to find reports of any such case where refunds and interest 
were either ordered or not ordered, 
6. In the situation of proceedings brought under Sections 206 
- and 207 of the Communications Act to secure damages for carrier violations 
of the requirements of the Act (an area in which there is no statutory refer- 
ence to interest) the Commission has in two recent cases refused to award 
interest in circumstances where the complainant either "did not claim interest, 
and introduced no evidence on prevailing rates" (WSAZ, Inc. v. aenerican 


Telephone and Telegraph Company, 31 F.C.C. 175, 194 (1961)), or where, 


having so requested, failed to adduce evidence on prevailing interest rates 


or "showing the amounts of the individual monthly overpayments or the dates 


thereof". (United States v. American Telephone & Telegraph Company, 

3 F.C.C. 2d 939, 943-944) The two ee (the former implicitly, 
the latter expressly) that, even in such reparation situations, interest is 
appropriate upon a proper showing. The holdings that the complainants had 
not met their burden of demonstrating the proper measure of interest, what- 4 
ever their validity in the context of a damages claim, would appear to have 
no weight in the present situation where the burden of proof of justifying the 
rate increase has been placed upon the carrier by Congress, and refunds 
with interest are specified as the appropriate relief where the carrier's 
burden is not met. 

7. We, therefore, have no doubt that the Commission intends to 
order refunds, with appropriate interest, of any sums collected under the 
suspended rates it subsequently determines are unlawful. However, we 
believe it should clearly say so now to avoid unnecessary controversy and 
delay at later stages of the proceeding. The necessity for such a holding is 
enhanced by the fact that AT&T has announced that it will reduce rates in the 


interstate message service on February 1, 1970, by an amount calculated, 


oS 

2/ Neither case involved a consideration of the issue by the Commission 
itself. In WSAZ the hearing examiner's initial opinion became effec- 
tive, in the absence of exception, pursuant to Section 1. 153 of the Com- 
mission's Rules. The other case involves an opinion of the Review 
Board, from which no Commission review was sought. 


on an annual basis, to equal the additional revenues from its latest Telpak 
increase. The history of AT&T's resistance to the uncontested rate reduc- 
tions in the Private Line Case: (Docket Nos.11645 et al.) while the rate increases 
ordered therein were undergoing court review, indicates all 100 clearly 

that it is likely to resist paying any refunds, or at least paying any interest 
thereon, as long as any ambiguity as to the Commission's intent remains. 

8. The mere announcement that refunds with interest will be 
forthcoming to the extent an overcharge is found to exist is, however, not 
sufficient protection to the public interest. The Commission snouial instead, 
follow the lead of the Federal Power Commission in this respect, by 
specifying at the outset the rate of any interest which is to be’paid. There 
are two basic reasons why this is so. First, it will permit all parties and 
particularly the carriers to plan knowingly and avoid any subsequent claim 


that various forms of action might have been taken had the carrier only known 


that such a "high" rate of interest was to be prescribed. Second, it will 


avoid what will otherwise almost certainly turn out to be time consuming 
introduction and cross-examination of evidence and filing of pleadings upon 
a matter which essentially calls for a policy determination by the Commis- 
sion. We have no doubt that the hearing issues in this docket are broad 
enough to encompass questions of the proper interest rate, but to burden 
the hearing with such considerations would be a useless senenciare of time 


and effort. 


9. We wish to stress that in the context of rate increase pro- 
ceedings there is no merit to any claim that the appropriate rate of interest 
must or should be tied to a concept of the "prevailing rate". The Federal 
Power Commission operating under the Natural Gas Act, which contains 
provisions for refunds, with interest, in rate aes cases virtually 
identical with those of the Communications wee has long fixed a flat rate 
of interest in its accounting orders in pipeline rate cases at levels which, 
until recently, were well above the prime rate in existence, both at the 
time of the order and throughout the period of overcharge collection. Its 
authority to do so, even where the specified rate of interest was substan- 
tially more than the prime rate, has been expressly upheld when challenged 
upon review. Permian Basin Area Rate Cases, 390 U.S. 747, 825 n. 116; 
see United Gas v. Callery Properties, Inc., 382 U.S. 233, 230. Nor is it 
relevant that these cases involved natural gas producer rate increases and 
the Federal Power Commission had prescribed a 7% rate of interest for 


such rate increases by rule (See FPC Regulation under the Natural Gas Act, 


Section 154.102(c); 18 CFR 154.102(c)). This determination to proceed by 


3/ The Federal Power Commission may, by order, require the natural gas 
company ". . . to keep accurate accounts in detail of all amounts re- 
ceived by reason of such increase, specifying by whom and on whose 
behalf such amounts were paid, and upon completion of the hearing and 
decision to order such natural gas company to refund, with interest, 
the portion of such increased rates or charges by its decision found not 
justified. '' Natural Gas Act, Section 4(e), 15 U.S.C. 3717c. 


rule in the producer situation reflects an administrative Sorenson of 
the best way of dealing with the thousands of individual producer rate in- 
creases which do not lend themselves to individual accounting orders. In 
the natural gas pipeline sphere, where the cases are both less numerous 
and involve much greater potential refunds, there is no rule and the Com- 
mission has consistently specified the appropriate rate of interest (usually 


well above the current prime rate) on an ad hoc basis in the particular ac- 


counting order. See SEC vy, Chenery Corp., 332 U.S. 194 (1947). 


10. Not only is there no legal need to attempt to. determine the 
"prevailing rate" of interest, (or rather the prevailing rates - since over 
the period of time necessary to try a major rate case, the SSO rate - 
whatever it may be determined to be - will almost certainly fluctuate), 
but the effort almost certainly will be as meaningless from an economic 
standpoint as it is tedious if not impossible as a matter of "proof", What- 
ever may have been the case in more simple periods, there is now no 
likelihood of objectively determining any single "prevailing rate', even 
if only one seller and one buyer are involved, both of whom a able to 
secure the prime rate on certain bank loans, Questions of compensatory 
balance requirements, patterns of borrowing versus self-generation of 


needed funds, and the varying types of credit arrangements will make the 


the search for a single "prevailing rate" an exercise in judgment rather 


than objective truth. And where numerous customers, with different credit 


resources and needs are involved, the difficult rapidly becomes the impossible. | 


It is important to recognize in this respect that the appropriate interest rate 
in a rate increase situation is not merely a product of the necessity for pre- 
venting unjust enrichment of the common carrier. The time value to its cus- 


tomers of the funds unlawfully foregone is of, at least, equal significance. 


III. The Appropriate Rate 
11. ‘The present prime raie for bank loans is 8-1/2%. It has been 

at this level since June 9, 1969, and there are no indications that it will 
change in the near future or that,if there is a change, it will go down rather 
than up. But it is well recognized that the prime rate is not atrue measure 
of the cost of money. Most borrowers, including many whose communica- 
tions needs justify the use of Telpak, will not qualify for the prime rate. 
And the effective rate for even those that do qualify, may be substantially 
higher due to the necessity of maintaining compensatory balances of as much 
as twenty percent of the principal amount of the loan. It would thus appear 
that the effective cost of money in today's market is well over 10 percent. 
4/ Fixing different interest rates dependent upon the differing costs of 

money to the carrier's customers would appear to be a discrimination 


prohibited by the Act. See United States v. AT&T, supra, 
at 944. 


12. Similarly the market for long term debt ouingations is at an 
all time high. The New York Times for November 13, 1969 5, 65) indicates 
that an issue of a Bell System subsidiary, rated AAA, has just sold for an 
effective price of 8.534%. This, in turn, is just marginally higher than the 
rates at which other Bell System bonds have sold in the most Pecan period. 

13. Under these circumstances the Federal Power Commission 
precedents indicate that fixing an interest rate of up to 10% would be clearly 
nee anything less than the 8.5% prime rate would aimost certainly pro- 
vide AT&T with a windfall to the extent its challenged increases are held to 
have been improper. Even if Docket 18128 remains undecided by the Com- 
mission for another year or so, the likelihood of the effective eos of short 
term money for most Telpak customers going below 8.5% is remote, and in 
any event such a reduction would be largely, if not entirely, offset by the 
higher effective rate in lending now and certain to continue into the immediate 
future. 


14. It could conceivably be argued that, at least with respect to 


the original Telpak rate increase that went into cffect cn September 1, 1968, 


a different measure of interest, perhaps geared to the shifts in the prime 


5/ At the time the 7% rate approved in the Permian case, supra, was 
adopted, the prime rate was 4.5 - 5%. 


rate, should be adopted. it is true that the prime rate as of September-1, 
1968 was only 6-1/2%, and that, according to the Federal Reserve Bulletin, 


it actually went down to either 6 or 6-1/4% for a brief period commencing in 


6/ 
mid-September, 1968,— rising to 7% at the beginning of the year, 7-1/2% 


in mid-March, 1969 and then 8-1/2% on June 9, 1969. But, as indicated 
above, the prime rate was not the true cost of money during this period, 
but a rarely obtainable floor. Fixing the refund interest rate on the basis 
of a moving prime rate thus will not provide objectivity or prevent a possible 
windfall for customers. It will, instead, ensure a profit for AT&T. 
15, Accordingly, we believe that the Commission should fix the 
rate of interest on any refunds to be ordered in this docket at no less than 
8.5% We note that this is the rate of interest which has been fixed by the 
Federal Power Commission in its recent orders suspending for hearing 
ape z/ 
various pipeline rate increases. — 
IV, The Commission Should Specify That 
Interest on Refunds Should be Compounded 
Monthly. 
16. As we have indicated, given rate increases of the magnitude 


of the ones involved in this proceeding, and the inevitable (as well as the 


avoidable) delays in determining proceedings of this complexity, the 


6/ The "split" prime rate, reflecting a rare disagreement between major 
banks, merely illustrates the difficulty in attempting to determine the 
appropriate interest rate by evidence at a hearing, 


See Manufacturers Light & Heat Company, et al., FPC Docket Nos. 
RP69-16, et al., Order of August 9, 1969, reconsideration denied Septem- 
ber 16, 1969; Consolidated Gas Supply Corporation, FPC Docket Nos. 
RP69-19, et al., Order of August 4, 1969, Reconsideration denied 
September 16, 1969. 


potential interest obligations will be very large indeed. Accordingly, unless 
the Commission also prescribes that any interest on the refunds paid by the 
carrier be compounded, it will be enriched by a free loan of the accumulated 
interest on the money subject to refund and Telpak users will, conversely, 
be deprived of the use of the accumulated interest. As the Federal Power 
Commission recently stated in ordering compounding of interest in rate 


increase costs (Order No. 362), Changing the Method of Computing Interest 


8/ 
to be Paid on Refunds Under the Natural Gas Act, 39 FPC 412, (1968):— 


8/ This order was subsequently set aside on procedural grounds, because 


the Commission had chosen to proceed by general rule but had failed to 
comply with the provisions of Section 4 of the Administrative Procedure Act. 
Texaco, Inc. v. FPC, 412 F.2d 740 (C.A. 3, 1969). The court expressed no 
Opinion on the merits of the rule itself or the substantive power of the 
Commission to adopt it. The Commission had argued that notice of proposed 
rule making was "unnecessary" since it could have adopted the same 
requirement on an ad hoc basis in its several accounting orders, The Court 
responded that "the crucial fact is that the Commission elected to proceed 

in this case by making a general rule, and when engaged in rulemaking, it 
must comply with the procedural requirements" of the Administrative 
Procedure Act. 


On Remand, the Commission initiated a new rulemaking proceeding, 
presently outstanding, looking towards reinstatement of the compound 
interest requirement. See 34 F.R, 16128 (October 17, 1969). In so doing it 
made clear that it was proposing to act by rule insofar as compounding of 
pipeline interest requirements are concerned -- despite the fact that it 
proposed to continue the consistent previous practice of specifying the rate 
of interest in pipeline cases on an ad hoc basis -- because "a number of 
recent orders in individual pipeline cases have specified that the compounding 
of any refunds, is subject to the further proceedings in this docket... . Ws 


The Commission has determined that the purpose of 
requiring interest on excess revenues ordered to be 
refunded will be better served if compound rather than 
simple interest is paid. When simple interest is 

imposed, the company receives an interest-free loan 

of the accumulated interest on all funds which are 
advanced by its customers and later ordered to be 
returnedtothem. The value of this interest-free 

loan mounts with the duration of the period in which the 
increased rates are in effect subject to refund. The 
Commission believes that this benefit should be eliminated 
and that customers should be reimbursed for the full 
period of the company's use of the interest on their 
advances as well as for its use of the principal. The 
amendment herein adopted will accomplish this purpose by 
requiring the interest to be compounded on a monthly 
basis. We select monthly compounding because the industry 
bills monthly. (Emphasis added) 


17. The same considerations are applicable here and should be 
followed by the:Commission. For unlike an ordinary borrower who must 
pay interest at stated intervals while a loan is outstanding, AT&T will 
not have to pay any interest here until the proceeding is terminated and 
refunds ordered, Telpak users, on the other hand will be required, 
directly or indirectly, to compound their interest obligations on any money 
borrowed to pay the increased rates. Nor is there any substantial question 
of the authority of the Commission to direct that any interest payments be 
compounded monthly, pursuant to the provisions of Section 4(i) of the Act 
authorizing it to''. . . perform any and all acts, make such rules and 
regulations, and issue such orders. . . as may be necessary in the 


1 


execution of its functions." See, United States v. Southwestern Cable Co., 


392 U. S. 157 (1968); General Telephone Company of California v. FCC, 


U.S. App. D. C. , 413 F, 2d 390, certiorari denied, U.S. 


‘ 


(1968). 


WHEREFORE, in light of the foregoing, AIA respectfully requests 
that the Commission amend its order to provide that AT&T be reguired to 


pay 8-1/2% interest, compounded monthly from the date on which collection 


begins, on any refunds determined to be due AIA and other Telpak users. 


Respectfully submitted, 


AEROSPACE INDUSTRIES ASSOCIATION OF 
AMERICA, INC, : 


By /s/ Arthur Scheiner 
Arthur Scheiner 


/s/ Richard A. Solomon 
Richard A. Solomon 


By /s/ Daniel F, Collins 
Daniel F. Collins © 
Its Attorneys 
Of Counsel: 
Wilner, Scheiner & Greeley 
1343 H Street, N. W. 
Washington, D. C 20005 


November 19, 1969 


ae 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


a the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, 
LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260, Private : Docket No. 18128 
Line Services, Series 5000 (Telpak) 


Proposed Further TELPAK Rate Increases, Transmittal No. 10609 
Tariff F.C.C. No. 260, Series 5000 Service 


To: The Commission En Banc 


OPPOSITION TO PETITION FOR 
RECONSIDERATION OF "AIRLINE-INDUSTRY PARTIES" 
The Western Union Telegraph Company (Western Union), pursuant 
to Section 1.106(g) of the Commission's Rules and Regulations, opposes 


the Petition for Reconsideration filed in the above-captioned matter on 


‘ovember 18, 1969. In support hereof, Western Union respectfully states : 


«$s follows: 


I. 


As noted in the aforementioned Petition for Reconsideration 
(page 1), Petitioners complain that the Commission did not grant their 
petition to reject the subject TELPAK rate increases recently filed by 
AT&T and other Bell System companies (Bell). In summary, Petitioners 
assert in their Petition (page 4) that their "concern is directly and 


primarily with the propriety of tying a substantial part (87 million 


dollars) of the over-all revenue reduction to an increased level of 
rates for specific classes of service such as Telpak* * *."" The 
implication is (see pp. 5 and 6 of Petition) that the Commission has 


prejudged the proper level of the TELPAK rates. 
Il. 


Clearly, the Petition for Reconsideration should be denied. 

At the outset, it should be perfectly apparent that the Commission has 
not prejudged the proper level for TELPAK rates. That level will be the 
subject of an evidentiary hearing at which all parties will neee an op- 
portunity to present evidence. The decision of the Commission will be 
predicated upon the record made in such hearing, and that decision will 
stand or fall on the basis of that record. Indeed, we submit that there 
is no more prejudgment involved in the Commission's Order here involved, 
‘than there is in the action of the Commission suspending a rate increase 
rather than permitting it to go into effect without hearing. In short, 
Petitioners will be afforded all the rights to which they are entitled 
constitutionally and by statute. 


Ill. 


Petitioners' contention that the $87 million rate reduction 


involves "tying" such rate reduction "to an increased level of rates for 
specific classes of service such as Telpak," is equally devoid of merit. 


To be sure, the $87 million dollar "second-step" reduction is to take 


place on February 1, 1970, when certain rates now under suspension 
become effective. But the fact is that Bell has patently assumed the 
risk of making an $87 million rate reduction without knowing whether 
or not the offsetting increases referred to above will be allowed by 
the Commission in whole or in part. Petitioners, on the other hand, 


would deny the toll-using public of an $87 million rate decrease until 


the proper level of the TELPAK rates are finally determined. Since the 


risks involved in such rate reduction are Bell's, and since Petitioners 
are protected by an accounting order, to accede to Petitioners’ request* 


would clearly not be in the public interest. 


WHEREFORE, in view of the foregoing, the aforementioned 
Petition for Reconsideration should be denied. 
Respectfully submitted 
au MESTERN UNION TELEGRAPH CO. 


é. Ke LU Le hate 


[s/ 28 Werner 
UJack Werner 


Littman and Werner 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


<7, . ‘ 
isc Me Serre 
/s/ ohn M. Scorce 


John M. Scorce 


60 Hudson Street 
New York, N. Y. 10013 


Its Attorneys 


——— 
*Assuming arguendo that the Commission has authority to reject a rate 
increase filing which meets the Commission's rules. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


in iho Mocter of 


AMéiR: CAN TELEPHONE AND TELEGRP' .«”.PANY, : 
LONG LINES DEPARTMENT ‘ DOCKET NO. 18128 


fevrsions of © .vitt F.c.C. No. 260, Private 
Line oerv ., Series 5000 (TELPAK) ‘ Lo 


Ye} =6she Commission 


OPPOSITION TO MOTION OF AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC. TO AMEND ORDER PROVIDING FOR SUSPENSION OF 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY'S INCREASED RATE ; 


FILINGS FOR ITS PRIVATE LINE SERVICES, SERIES 5000 (TELPAK) . 


The Western Union Telegraph Company (Western Union) hereby 


npposes the Motion of Aerospace Industries Association of America, Inc. 
(AT&; to amend order providing for suspension of American Telephone and 
Telegvaph Company's increased rate filings for its private line services, 


Ser'es 5000 {LELPAK), filed on November 19, 1969. In support hereof, it 


i$ respectrully shown as follows: 
I. 


The aforementioned Motion of Aerospace requests (p. 15) the 
Commission to require the payment of 8 1/2% interest, compounded monthly, 


"in the 


“en any refunds determined to be due AIA and other Telpak users, 
captioned proceeding. Since Western Union also furnishes Telpak service, 


it obviovsly has an interest in the action of the Commission on the Motion. 


Il. 


There can be no doubt that by virtue of Section 204 of the 


Communications Act of 1934, as amended, the Commission has authority to 


require interest to be paid on refunds properly ordered by it under that 


Section. However, under the circumstances of this proceeding and the 
proceedings leading up to it, we oppose, for the reasons discussed below, 


the issuance of the amendment requested. 
Ill. 


Under the circumstances of this proceeding and the proceedings 
leading up to it, it could prove highly inequitable to grant the subject 
Motion. Telpak A and B users (many of whom are now Telpak C and D users) 
enjoyed low discriminatory rates for a considerable period of time before’ 
such rates were declared unlawful by the Commission (38 FCC 370 (1964), 

37 FCC 111 (1964), 38 FCC 761 (1965), aff'd 377 F.2d 121 (1967), cert. 
denied 386 U.S. 943 (1967)). And in the same proceeding the Commission 
concluded that it! was unable to determine that the rates for Telpak C and 
D were compensatory. It is, of course, theoretically possible that the 
Commission might order refunds in the instant proceeding. But, it is 

also possible, that equitable considerations may very well warrant the 
Commission in not requiring any interest to be paid. This is particularly 
so if the pre-February 1, 1970 rates are found by the Commission not to 
have been compensatory. Surely, in the light of the history of Telpak 


rates, the Commission should not prejudge the interest question by 


acceding to Movant's request at this time. 
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We respectfully suggest, therefore, that the matter of 


interest, if any, and the level thereof, be determined at the time of 
the issuance of the final decision in the instant proceeding. 
Respectfully Submitted, 


THE WESTERN UNION TELEGRAPH CO. 


Si tA- li) « wd LAL- 
ack Werner | 
Jack Werner | 


Littman and Werner 


1001 Connecticut Avenue, N. W. 
Wa esi D. C. . 20036 


fem Mt De See 
ohn M. eeoree — 


John M. Scorce 


60 Hudson Street 
New York, N. Y. 10013 


Its Attorneys 


November 28, 


Hig 


Before’ thé 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.c. 20554 


In the Matter of 


Docket No. 18128 
Transmittal No. 10609 
October 1, 1969 


AMERICAN TELEPHONE AND TELEGRAPH 
COMPANY, LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No, 260, Pages 
1, 81, 84, 85, 86, Private Line Services 
Series 5000 (TELPAK) 


To: The Commission 
COMMENTS OF AEROSPACE INDUSTRIES 


. ASSOCIATION OF AMERICA, INC., 
CONCERNING PETITION FOR RECONSIDERATION 


SSR RAE ETT LON FOR RECONSIDERATION 
Aerospace Industries Association of America, Inc. ("AIA"), 
by its attorneys, submits herewith its comments concerning the 
petition for reconsideration filed in this Docket on behalf of 
the Airline Industry Parties on November 19, 1969. In brief, 
it is the position of AIA that the Commission should act on the 
petition as soon as feasible and in any event not later than 
January 2, 1970. To defer action beyond that date may impose 
avoidable procedural complications on, or delay, judicial review 
of the Commission's Memorandum Opinion and Order of October 29, 
1969 (FCC 69-1210), if such review should be required and would 
impose unnecessary additional burdens upon the affected parties 
and the courts. 


1. In order to place this matter in perspective, it will be 


helpful to review the position previously urged in these proceedings 


/ | 
by AIA. In prior pleadings AIA contended that the proposed 


revisions of AT&T Tariff F.C.C. No. 260, accompanying Trans- 
mittal No. 10609 of October 1, 1969 and aimed at putting into 
effect a second round of increases in rates and ceeaee for 
Telpak (Series 5000) services, should be rejected as unlawfully 
filed or that the effective date should be stayed until such 
time as the Commission issues a final decision Folia a hear- 
ing on the legality of existing "interim" and proposed rates 

and charges for Telpak services. In summary, the grounds for 
AIA's contention were that the current Telpak Wepinraens 
were instituted in violation of the procedures which the American 
Telephoneand Telegraph Company ("AT&T") agreed to follow in the 
stipulation it entered into which resulted in the ececieattion of 


Phase 1-B of Docket No. 16258 (FCC69-892; 18 F.C.c. 24 761, July 29, 


1969); that in view of the failure of the Commission to accord 


Telpak users the expedited and preferred hearing to which they 
_are entitled under Section 204 of the Communications Act with 
respect to the interim Telpak rate increases instituted in 1968, 
it would be arbitrary, capricious and an abuse of Beers for 
the Commission to failto use its powers under Sections 4(i), 303(r) and 
1/ See Petition to Reject Further Telpak Rate Increases or for 
Alternative Relief filed October 10, 1969; and Reply of Aero- 


space Industries Association of America, Inc., filed October 27, 
1969. 


203(b) of the Act to delay the new rate increases from becoming 


effective pending the issuance of a final order, following a 
hearing on ne ee of the present (interim) and proposed 

new Telpak rates; and that the failure to take the action re- . 
quested by AIA would cause irreparable injury to Telpak users 

and to the public interest, but that the grant of the relief zz 
requested would not, in the circumstances, cause comparable 
injury to AT&T. 

2. In its Memorandum Opinion and Order (FCC69-1196) issued 
in these proceedings the Commission concluded that it was unable 
to determine that the charges, classifications, regulations and 
practices contained in the Telpak revised schedules are or will 
be just and reasonable or otherwise lawful. It suspended such 
proposed tariff changes until February 1, 1970, designated these 
questions for hearing and provided for an accounting order. In 


all other respects the Commission denied the petitions of AIA 


and others for rejection or stay of the tariff. The basis for 


such denial was stated by the Commission as follows: 


"10. We now address ourselves to petitioner's 
requests for extraordinary relief and oral argu- 


ment. We fail to perceive in petitioners' plead- 
ings sufficient circumstances that would require 


the extraordinary remedies they seek, or any 
benefit that would accrue at this point, by granting 


the petitioners’ request for oral argument. We 
have previously responded to petitioner's conten- 
tion that we possess plenary power pursuant to 
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Section 4(i), and 303(r) of the Communications 
Act of 1934, as amended, to accord the requested 
relief, in our Order adopted August 28, 1968, 

14 FCC 2d 564, and find no reason to disturb our 
conclusion reached therein. As to petitioners' 


conclusion that Section 203 (b) of the Communi- 
Cations Act of 1934, as amended, conveys 
sufficient authority to defer the effective 
date of the proposed tariff revisions in Telpak, 


it_ suffices to say that we find no necessity 

for the imposition of such extraordinary relief. 
However, we are not deciding at this time the 
extent _of our authority to grant the kind of 
relief petitioners request." (Emphasis supplied.) 


The Commission gave no reasons, however, for its conclusion that 
"no necessity" exists for granting the relief requested by AIA 
and other parties. 

3. The aforesaid decision of the Commission was adopted 
on October 29, 1969, and released on November 6, 1969. In the 
interim, on November 5, 1969, the Commission released its public 
notice (FCC 69-1210) which bears the caption "Rates for Inter- 
state Long Distance Calls to be Reduced". There the Commission 
recited that ". . . AT&T has previously agreed to file reductions 
[in MTT rates] of about $87 million representing an offset to 
increases in revenues resulting from higher rates recently filed 
for program transmission, Telpak and teletypewriter exchange 


(TWX) services when the latter increases become effective." 


Accordingly, for the first time it was made clear to the Telpak. 


users that the Commission and AT&T had "agreed" in private dis- 
cussions that revenues derived from increased charges to one 
class of customers would be used to reduce charges to another 


class. The language of the public notice is explicit and un- 
3/ 


equivocal -- it states that "AT&T has previously agreed." 

AIA and its member companies neither participated in nor were 
given an opportunity to participate in the discussions which 
led to the agreement. Moreover, the agreement was entered into 


by the Commission in the face of its prior statement that 


" 


. . . the company [AT&T] has stated it seeks no rate increases 


" 


ae fot See the Commission's letter order of September yy 


1969 (Report No. 3789, September 19, 1969), rejecting a request 


ee 
2/ In his letter to the Commission of October 1, 1969, accompanying 
Transmittal No. 10609, F.M. Garlinghouse, Vice President of 
AT&T, estimated that the "adjustments" for interstate television 
and audio transmission, Telpak and TWX services 
"| would inerease the Bell System's interstate 
revenues by approximately $87 million on an annual 
basis. In accordance with our discussions from 
time! to time with Commission representatives, it 
is our intention to offset this revenue increase 
by adjustments in the rates for interstate message 
toll’ telephone service (MTT) and wide area tele- 
phone service (WATS) ." 
This language refers only to "discussions", not to an "“agree- 
ment", and to "our" [i,e., AT&T's] intention". Accordingly, 
the language is wholly consistent with unliateral action by 
AT&T. 


The details of the negotiating positions, and the successive 
positions taken by the parties (AT&T and the Commission) are 
further set forth in Commissioner Johnson's dissent to the 
Commissions' action. 


of the Commissioner of the New York City Department of Consumer 
Affairs to intervene in the AT&T surveillance proceedings. 


4. The issuance of the public notice of November 5, 1969, 


made it clear that, as a consequence of private discussions 


between the Commission and AT&T representatives -- discussions 

to which those adversely affected were not privy -- an agreement 

was made to increase charges to one class of customers and to 

confer the benefits of the increase on another class by decreas- 

ing the rates charged that class. The exact nature of the 

agreement is not yet clear. The Telpak rate increase is, of 

course, subject to refund with interest. Since AT&T has not yet 
filed its promised offsetting decrease, we do not know to what 
extent the decrease will be tied to the ultimate outcome of the pro- 
ceedings in this Docket. However, since the public notice makes 
clear that the Commission is in “agreement" with AT&T that it would 
not be unreasonable for AT&T to earn on its overall interstate 
business the return indicated, taking into account the higher Telpak 
rates as offset, it would appear that the Commission has "agreed" 

in advance of the hearing in this Docket that any decision in 

favor of the Telpak users will deprive AT&T of revenues to which 

it is entitled. How we as users can hope to receive fair con- 
sideration of our claims under those circumstances, is difficult 


to see. 


5. The public notice, therefore, presented an additional 
and independent ground for AIA's contention that it would be an 


abuse of discretion for the Commission to fail to use its statu- 


tory powers to prevent the Telpak rate increases from going into 


effect pending a hearing and final decision concerning the legal- 
ity of the present (interim) and proposed new Telpak rates. It 
is now clear that without in any way consulting or hearing in- 
terested users, such as the AIA member companies, the Commission 
"agreed" to, i.e., participated ina decision to, increase the 
charges such users would have to pay. The fundamental illegality 
of such agency action needs no elaboration. 

6. It may be suggested that the public notice was erroneous, 
and that a formal "agreement" was not in fact reached. This would 
not be a critical consideration. Ata minimum it is clear from 
the relevant documents that the latest Telpak increase was not 
the result of a unilateral and independent business decision by 
ATsT. Rather AT&T reached the decision to offset reduced reve- 
nues from MTT service by increased revenues from Telpak only 
after discussion with Commission representatives and receiving 
an indication that such action would be favorably viewed. Com- 
mission participation and approval is therefore obviously involved 
even if a description of the process as an “agreement” may be 


contended to be technically inaccurate. 
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7. Prior to the receipt of the Airline ase y Parties 
petition for peconaia one AIA had authorized judicial review o 
of the Commission's Memorandum Opinion and Order adopted Octo- 
ber 29, 1969, and released November 6, 1969 (FCC 69-1196). In 
our view, the disclosure of the Commission's participation in 
AT&T's decision to increase Telpak rates merely Cone ssences an 
additional ground for error which could appropriately be called 
to the attention of a reviewing court. However, the petition 
for reconsideration filed on November 18, 1969, by the Airline 
Industry Parties affords the Commission itself an opportunity 
to correct its error. While not joining in that peition, AIA 
believes it would be wholly appropriate for the Commisanion to 
take such corrective action. On the other hand, AIA must 


emphasize that the existence of an unacted-upon petition for 


reconsideration may impose needless procedural complications 


on, and delay, judicial review. As a matter of fairness to the 
courts, to the Commission and to the parties affected, these 
consequences should be avoided. Accordingly, it ie sosmsetenlisy 
requested that the Commission act on the petition for reconsider- 
ation at the earliest possible time and that in no event should 


such action be delayed beyond January 2, 1970. This would provide 


the very minimum period needed for appropriate consideration 


by the courts -- if consideration should be necessary. 


Of Counsel: 

Wilner, Scheiner & Greeley 
2021 L Street, N.W. 
Washington, D.C. 20036 


293-7800 


November 28, 1969 


Respectfully submitted, 


AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC. 


By. [sf Arthur Scheiner 


/sf Harold F. Reis 


Harold F. Reis 


Its Attorneys 


Before the 
FEDERAL COMMUNICATIONS COMMISSION. 
Washington, D. C. 20554~° 


In the Matter of 


American Telephone and Telegraph Company 
Long Lines Department 


Revisions of Tariff F.C.C. No. 260 
Private Line Services, Series 5000 
(Telpak) 


Docket No. 18128 


RS SS Her 


OPPOSITION TO PETITION FOR RECONSIDERATION 


American Telephone and Telegraph Company (AT&T), 
pursuant to § 1.106(g) of the Commission's Rules, herewith 
opposes the "Petition for Reconsideration Predicated Prin- 
cipally Upon New Facts Reflecting Basic Misconceptions and 
Resulting in Apparent Prejudgment" dated November 18, 1969, 
filed on behalf of Air Transport Association of America, 
United Air Lines, Inc., Eastern Air Lines, Inc., and Emery 
Air Freight Corporation, herein collectively referred to as 
Petitioners. In support of its opposition AT&T respectfully 
states as follows: 


1. Petitioners request the Commission to recon- 


sider its Memorandum Opinion and Order (FCC 69-1196) released 


November 6, 1969, insofar as it denied Petitioners' request 
to reject or require or secure withdrawal of the TELPAK rate 
increases filed October 1 with AT&T Transmittal No. 10609. 


As grounds for such reconsideration Petitioners allege that 


in conducting and concluding the recent surveillance pro- 


ceedings on AT&T's overall rate of return the Commission 


has somehow prejudged the issues in Docket No. 18128, the 


proceeding which will determine the lawfulness of these 
TELPAK rates. It appears to be Petitioners! position that 
py noting AT&T's stated intention to make adjustments in 
the rates for MIT service calculated to offset the revenue 
increases estimated to result from the effectuation of the 
rate revisions for TELPAK, TWX and Program services filed 
with Transmittals Nos. 10609, 10610, 10563, and 10596 the 
Commission has, in effect, determined that such revisions 
are appropriate, thus prejudging not only those issues, but 
also other issues in Docket No. 18128 regarding the com- 
pensativeness of the original TELPAK C and D rates and the 
"interim" TELPAK C and D rates which became effective 
September 1, 1968.* 

2. Thus, at the core of Petitioners! argument is 
the assertion that by noting the commitment py AT&T to make 
offsetting adjustments to rate filings in the non-MIT ser- 
vices the Commission is "locked-in" to finding those rate 
filings appropriate. In fact no such conclusion can be 


deduced or even remotely inferred from the actions of the 


ZT@T has elsewhere made clear its view that a determina- 
tion as to the compensativeness of prior TELPAK rates is 
neither necessary nor significant to a Commission deter- 
mination of the lawfulness of the proposed TELPAK rate 
revisions. See AT&T's "Response to Petition for Consoli- 
dation" dated April 9, 1968 in Dockets Nos. 16258 and 17457, 
para. 7. 


Commission alleged to show such prejudgment. The Commis- 
sion's "action" of November 5, 1969 (FCC 69-1210), in noting 
the rate reductions in the MIT service agreed to by AT&T 
merely points out the previous agreement by AT&I* to this 
effect. Such "action" in no way binds the Commission to 

any future action concerning the issues in Docket No. 18128. 
To the extent that the October 1 TELPAK rates or the revised 
TWX or Program rates, may be found ultimately to be exces- 
sive there is nothing to prevent the Commission from ordering 
the filing of revised rates and the refund of amounts unlaw- 
fully collected prior thereto, and there is nothing in the 
Commission's conduct of the continuing surveillance proceed- 
ings which could in any way compromise its ability to make 
such findings or orders. The question whether lower TELPAK 
rates or refunds, if any such are ordered, would significantly 


affect AT&T's overall rate of return or would justify compen- 


sating rate increases for other services is purely speculative. 


In short, the results of the continuing surveillance proceed- 
ings do not afford the slightest basis for inferring a predi- 
lection or prejudgment on the part of the Commission with 

respect to the TELPAK issues in Docket No. 18128. We believe 
the Commission must be taken at its word when it states that 
it was not able to determine the lawfulness of the TELPAK 

rates filed October 1, 1969 and suspended those rates for the 


—— 
* see Mr. Garlinghouse's letter to Mr. Waple dated October 1, 
1969. 


full three months' statutory period. (Para. 11, Memorandum 


Opinion and Order released November 5, 1969) (FCC 69-1196.) 


3. Even if Petitioners' allegations were accepted, 
arguendo, it is a non sequitur to conclude that the relief 
requested by Petitioners is appropirate. As we pointed out 
in our Opposition dated October 2+, 1969, even if the Commis- 
sion had the power to grant the extraordinary relief requested 
by Petitioners and other TELPAK users, the circumstances do 
not justify the grant of such relief. This position was 
adopted by the Commission in the November 5 Memorandum Opinion 
and Order (para. 10). Nothing in the argument now put forth 
by Petitioners alters the situation in which the Commission 


denied the relief earlier requested. 


WHEREFORE, the aforesaid Petition for Reconsidera- 
tion should be denied. 
Respectfully submitted, 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


By /s/_C. Duane Aldrich 
C. Duane Aldrich 


By. /s/ Alfred A. Green 
Alfred A. Green 


195 Broadway 
New York, New York 10007 


Its Attorneys 
December 2, 1969 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


American Telephone and Telegraph Company 
Long Lines Department 


Docket No. 18128 


LD 


Revisions of Tariff F.C.C. No. 260 
Private Line Services, Series 5000 
(Telpak) 


OPPOSITION 


American Telephone and Telegraph Company (AT&T), 
pursuant to § 1.45(a) of the Commission's Rules, herewith 
opposes the "Motion of Aerospace Industries Association of 
America, Inc., to Amend Order Providing for Suspension of 
American Telephone and Telegraph Company's Increased Rate 
Filings for Its Private Line Services, Series 5000 (TELPAK)" 
(Motion) dated November 19, 1969, and in support of such 
opposition respectfully states as follows: 

1. In its Motion Aerospace Industries Association 
of America, Inc. (AIA) asks that the Commission's prior orders* 
herein which, inter alia, subjected the revenues from THLPAK 
rate increases now under investigation in this proceeding to 
an accounting requirement and possible subsequent refund, be 
amended so as to specify that AT&T be required to pay at least 
8 1/2 percent interest, compounded monthly on any such refunds 
which may be ordered. 

0 ORR Sees and Order of July 10, 1968 (13 F.C.C.24 


853) and Memorandum Opinion and Order of October 29, 1969 
(FCC 69-1196, released November 6, 1969). 


2, AIA'ts Motion should be denied as premature 
since it raises issues with which the Commission should 
deal only at the time of a final order in this proceeding. 
The Communications Act does not require the Commission to 
order refunds. Section 204 of the Act provides that after 
investigation the Commission may require refunds, with 


interest, of such portion of the increased charges under 


investigation as are found to be unjustified. This confers 


2 discretionary authority on the Commission not only as to 
whether refunds are to be ordered, but also, if ordered, 
whether, and on what terms, interest on such refunds is to 
be paid. Clearly the appropriate time for the exercise of 
such discretionary authority is at the time the Commission 
makes it findings with respect to the propriety of the rates 
under investigation. 
Eis This proceeding involves a general investigation 

T's private line services other than program ser- 
vices. It is possible that the Commission's final determina- 
+ions herein might include the prescription of new rates, 
some of which might be lower, and some higher, than those 
proposed by AT&T, or now in effect. In such circumstances 
there would be no opportunity for AT&T to collect additional 
amounts from those customers whose charges were too low dur- 
ing the period of investigation. This inability of the carrier 


to recoup from those customers whose rates are found to have 


b4l 
== 


been too low may properly be considered by the Commission 


in determining the extent to which the ordering of refunds 


is proper, and whether interest on such refunds should be 


imposed. This Commission's decision not to impose any 


interest on the refunds ordered in the Private Line Case 


(Docket No. 11645) clearly appears to have been based upon 


a balancing of such equities. 34 F.C.C. 1094, 1096. 


4%. Moreover, even if the payment of interest on 


refunds were found to be appropriate, it is obvious that a 


n of the proper rate can best be made retro- 
In short, the Commis- 


determinatio 


spectively rather than prospectively. 


sion should withhold the exercise of its discretion as to 


the terms under which refunds, if any, should be made until 


all of the facts needed for an informed judgment are avail- 


able. 
WHEREFORE, AIA's Motion should be denied. 


Respectfully submitted, 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


By. /s/__C. Duane Aldrich 


C. Duane Aldrich 


195 Broadway 
New York, New York 10007 


Its Attorney | 


December 3, 1969 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 

In the Matter of 
AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY DOCKET NO, 18128 
Long Lines Department 
Revisions of Tariff F.C.C. No. 260, 
Private Line Services, Series 5000 
(TELPAK) 
To: The Commission 

REPLY TO AT&T OPPOSITION TO MOTION 

OF AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA, 
INC, TO AMEND ORDER TO SPECIFY THE RATE OF INTEREST 

On November 19, 1969, Aerospace Industries Association 
of America, Inc. ("AIA"), petitioned the Commission to amend its orders 
in this proceeding of July 10, 1968 and October 29, 1969, to specify that 
the American Telephone and Telegraph Company {'A7&T ') be required to 
pay 8-1/2% interest, compounded monthly from the date on which collec- 
tion begins, on any refunds determined to be due to AIA member companies 
and other Telpak users. The opposition to the AIA motion as "premature" 

1/ 

filed by AT&T on December 3, 1969, is as irrelevant as it is revealing of 


the comparative equities involved in a decision whether to permit the Telpak 


rate increases to go into effect before their legality is determined. 


1/ The Opposition filed by The Western Union Telegraph Company is 
substantially to the same effect. 


1, AIA's motion was made in full recognition of the fact 


that at the conclusion of the proceedings there conceivably might be no 


refunds ordered; in which case, of course, the question of interest thereon 
would no longer exist. It was AIA's position that in order to advise all 
parties of the extent and nature of their potential obligations (albeit con- 
tingent ones) and in order to avoid quite unnecessary and fruitless additional 
hearing proceedings, the Commission could and should follow the precedent 
of its sister agency which handles a greater volume of rate increase cases 
and specify the rate of interest at the outset of the nels Typically, 
AT&T has not bothered to discuss these considerations. Rather, it has 
pursued the route of avoidance. | 

2, Significantly, AT&T carefully refrains from conceding 
that if, as it urges, the Commission defers all considersion of interest 
matters until "the time of a final order in this proceeding" it will be able 
to order interest at that time without further proceedings as to the rate of 
interest and whether it should be compounded, It is oboe therefore, 
that, AT&T has not even attempted to meet AIA's arguments. 

3. Wecannot, however, allow the ferelevance of AT&T's 
opposition to our motion to pass without bringing to the Commniesionis 
attention the former's discussion of the availability of any interest or re- 


funds in the event that the Telpak users prevail in the hearing in Docket 


No. 18128. AT&T's discussion once again makes clear the basic im- 
propriety and illegality of the Commission's action permitting the most 
recent Telpak rate increase to become effective pending determination 
of the long-delayed Telpak rate proceedings. AT&T's position, with 
which we strongly disagree, is that it may unilaterally raise certain 
rates and then, if after suspension and hearing the increase has been 
held to be invalid in whole or part, refrain from making refunds to the 
customers who were the victims of its illegal action because other cus- 
tomers conceivably may have been found to have been undercharged. 
(But see Federal Power Commission v. Tennessee Gas Transmission 
Co., 371 U.S. 145 (1962)). This is the very vice which AIA, among 
others, has previously pointed out in the ex parte agreement between 
AT&T and the Commanaton whereby AT&T oem offset the most 
recent Telpak rate increases by an equivalent reduction in its MTT rates 
even though this reduction is itself not subject to recoupment. It is now 


clear that AT&T intends to rely upon this illegal agreement as justifica- 


tion for avoiding any refunds or interest properly owed to Telpak users. 


2/ AT&T's Opposition to the petition of the Airline Industry Parties 
for reconsideration filed on December 2, 1969, admits (p.3) "the 
previous agreement by AT&T to this effect”. 


We therefore suggest the Commission give full consideration to this 
development in its consideration of the pending petition for reconsidera- 
tion. 

Respectfully submitted, . 


AEROSPACE INDUSTRIES ASSOCIATION 
OF AMERICA, INC. 


By__/s/ Arthur Scheiner 
Arthur Scheiner 


[s/ Richard A, Solomon 


Richard A. Solomon 


/s/ Daniel F, Collins 
Daniel F. Collins 


Its Attorneys 
OF COUNSEL: 
Wilner, Scheiner & Greeley 


2021 L Street, N.W. 
Washington, D.C. 20036 


December 5, 1969 
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Before The 
FEDERAL COMMUNICATIONS COMMISSION 


and 


In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, DOCKET No. 18128 
LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260, Private 
Line Services, Series 5000 (TELPAK } 


— 


PETITION OF PERN CENTRAL TRANSPORTATION COMPANY 
FOR RECONSIDERATION AND CLARIFICATION OR 
MODIFICATION OF ACCOUNTING CRDER 


: 1 
Comes now Penn Central Transporation Company 


and respectfully petitions that the Comnissicn reconsider 
its order released November 6, 1969 (FCC 69-1196), and 
clarify or modify (if necessary) that portion of paragraph 
15 of said order requiring resporcents to "keep accurate 
account of all amounts receivee ty reason cf such increase." 
If upon reconsideration the Commission getermines that 
clarification or modificetion of said erder is warranted, 
this petitioner respectfully suggests that similar clarifi- 
cation or modification of the order released July 16, 1968 


ene 


1 The name of petiticner was formally changed October 1, 
1969; immediately prior thereto it waS known as Penn 
Central Company; prior te Mar 8, 1968 it was known as 
Pennsylvania New York Central Transpertetion Company. 


(FCC 68-711) should be made with respect to the identical 


language appearing in the fourth ordering paragraph of the 
latter order. In support of this petition Penn Central 
Transportation Company states as follows: 

1. Petitioner is a common carrier by rail engaged 
in the transportation of freight and passengers in sixteen 
states, the District of Columbia and Canada. Petitioner, 
uses extensively the private line services and facilities, 
particularly Series 5000, offered by respondents. Substan- 
tial portions of the goron carrier communication facilities 
and services utilized by this petitioner are shared with 
other rail common carriers. 

2, Petitioner was granted leave to intervene in 
this proceeding by this Commission's order released February 
12, 1969 (FCC 69M - 179). 

3. In the "Petition for Suspension and Invest- 
igation, and for Imposition of an Accounting Order" filed 
by this petitioner October 15, 1969 the Commission wes urged 
to consider the unique character of the TELPAK service of- 
fering and that the accounting crcer properly should recoz- 
nize the problem incident to an accofinting by reason of the 
impact of sharing privileges, the changes in the equivalency 
ratio and the probable spili-over of channels now available 
under TELPAY service into imter~exchange channels. Peti- 
tioner asked that this Commission permit timely pleadings 
addressed to this question before acting upon the form of 


the accounting order. 


4. By this Commission's order geleased April 
12, 1968 (FCC 68-388) the Commission indicated that is pre- 
ferred such procedure by the statement in paragraph 7 of 
said order. On July 9, 196% this petitioner filed such 
a pleading which obviously was received by the Commission 
toy late for consideration before the’ original accounting 
order was adopted on July 1C, 1969 {FCC 68-711). 

5. The requirement of tne accounting orders that 
respondents account for "ali" amcunts received by reason 
of the successive increases and changes in the equivalency 
ratics may be sufficiently broad to encompass increasec 
charges incurred for services, required by petitioner, in- 
cluding inter-exchange channels, necessitated by recon- 


ficuration of TELPAX sections due to changes in the voice- 


teletypewriter equivalency ratios. However, the increased 


charges to be imposed on this petitioner alone wiil likely 
amount to millions of dollars before tke | 

proceeding are finally determined. It will. te o 

both to respondents and to all private line service users 

to know with certainty the meaning and intent of the ac- 
counting orders, particularily since the effect of the changes 
in the regulations in the tariffs uncer investigation (e.g., 
equivalency ratio} compel TELPAX users to purchase alter- 
nate private line service offerings, the rates and charges 


for which apparently also were brought within the scope 


of this investigation by paragraph 19 of the order released 


July 16, 1968 (FCC 68-712). 

6. Petitioner set forth in its petition dated 
July 9, 1968 in considerable detail the nature of she dif- 
ficulties with which it, other consumers, and respondents 
will be confronted in complying with the accounting order 
if the rates under investigation are net found to be just, 
reasonable, and lawful in all respects. For convenience 
a copy of said petition is attached hereto, marked Appendix 
A, and incorporated herein by reference. 

7. The situation will become much mor: acute on 
February 1, 1970 wren the proposed increases and shanges 
in regulations submitted in Transmittal No. 10608 become 
effective. The 2:1 telegraph channel equivalency ratio 
will compel major reconfiguration of TELPAY groupings. 
Some routes formerly reguiring a D section may be satisfied 
with a D and C section. In some cases service s offered by 
respondents other thar the Series 5900 service will be re- 
quired. In fact some of petiticner's routes already have 
been converted to inter-cexchenge channels. Petitioner 
anticipates that effective February 1, 1979 it will be 
less costly for petitioner to convert other routes to inter- 
exchange channels rather than utilize TELPAK service. To 
the extent that inter-exchange channel rates are more costly 


than TELPAK channels were prior +c Transmits als 10069 and 


650 
—S 


10609, it is conceivable that during the period of invest- 


igation contemplated in this docket petitioner will pay to 


respondents fer communication services substantial amounts 
over and above that which would have been required for TELPAK 
configurations based upon the rates and regulations ultimately 
found lawful in this procecding. 

$. It is the intent of section 204 of the Communi-~ 
cations Act to prevent respondents from possible unjust 
enrichment pending the instant investigatien. Clearly the 
accounting order should not be limited in its application to 
the Series $000 tariffs anda the Commission's accounting order 
should be clarified or modified so that it is not suscept- 
ible to such an interpretation. 

9. Petitioner consicers that &2C7 of the Act pro- 
vides neither a satisfactory nor an adequate remedy in the 
premises. Pending a final determination of the issues in 
Decket 18128 petitioner woulc be unable to specify with any 
degree of particularity gQhe nature and extent of damages 
suffered by reason of the increas : sec by Transmittals 
10069 and 10609. Morecver, the limitation imposed by $415 
of the Act would require suits or complaints by ail TELPAK 

ers to be filed et least once every year during she pendency 
of Locket 18128. Such multiplicity ef actions sheuld be 
avoided if at a1 possible. Petitioner submits that clari- 
fication or modification of tne accoun ting order will ob- 


viate the necessity for a multiplicity of suits. 


OSL 
aie 


10. This petitioner will not expect the respond- 
ents to assume the sole burden of the accounting process 
in the event she tariff schedules under investigation are 
found to be unlawful. This petitioner proposes to keep de- 
tailed records of the channels used by it that could have 
been included in TELPAK sections, assuming the voice- 
teletypewriter equivalency ratio were 12:1 or 6:1. From such 
data it will be possible to calculate the mumber of TELPAK 
sections that wovld have been required regardless of the 
equivalency ratio found to be lawful by this Commission. 

WHEREFORE petitioner urges that the Commissicn 
reconsider its order released November 6, 1969 (Feo 69-1196) 


that it clarify the meaning of the requirement that respond- 


ents "keep accurate account of all amcunts received by reason 


of such increase," and that, if deemed necessary, the Com- 
mission mocify said order so as to make clea? that the oo- 
ligation to accourt extends not only to Series 5500 service 
but also to other alternative service offerings £ respond- 
erts inte which there may be spill-overs by reason of the 


successive changes in the yoice-teletypewriter equivalency 


a 
’ re: 
Nie Oo tw 
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ratios. To the extent appropriate, petitioner suggests ~~~" 


that the order released July 16, 1968 (FCC 68-711) also be 


clarified or modified. 
Respectfully submitted, 


Kenneth H. Lundmark 

Attorney for 

Penn Central Transportation 
Compas: 7 

466 Lexington Avenue 

New Yorx, New York 10017 


“Dated: December 5, 1959 


Fitcu oO! 


COHN AND MARKS 
“DEC - 8 1959 


UN RLGNS 


“ BEFORE THE 
wal of 
Sedece! Gemaunieee . Camunicsion 
WASHINCFON, D.C. 20554 
In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH DOCKET NO. 18128 
COMPANY, LONG LINES DEPARTMENT 


Revisions of Tariff FCC No. 260, 
Private Line Services, Series 5000 


(TELPAK) 


PETITION OF ASSOCIATION OF AMERICAN RAILROADS 
FOR RECONSIDERATION 


The Association of American Railroads (hereinafter 'AAR"), by 
its attorneys, respectfully requests the Commission to reconsider, 
in part, its Order, FCC-1196, released November 6, 1969, relating 


to changes in the Telpak tariff filed by American Telephone and Telegraph 


Company (Transmittal No. 10609). This request for reconsideration is 


directed specifically to the Accounting Order set forth in Paragraph 15, 
in which AT&T is required to keep ''accurate account of all amounts 
received by reason of"! the increase in Telpak charges contemplated by 


AT&T's transmittal. 


1. Transmittal No. 10609 represents the second Telpak "rate 


increase"! involved in this docket. On March 25, 1968, by Transmittal No. 
10069, AT&T submitted tariff material establishing increased rates for 
Telpak C and D. In addition to the increase in the monthly charges for 
Telpak service, Tro:c.uttal No. 10069 provided for a change in the 
teletypewriter-voice grade equivalency ratio from 12:1 to 6:1. The changes 


set forth in Transmittal No. 10069, following suspension by the Commission 
1/ 
for the statutory period, became effective September 1, 1968. 


2. Although the investigation of the Transmittal No. 10069 revisions has 
not yet begun, AT&T has now filed (October 1, 1969) a second stage of Telpak 


rate revisions, in Transmittal No. 10609. Again, in addition to increases in 


the monthly charges for Telpak C and D base capacities, AT&T has further 
decreased the number of telegraph channels having the equivalent of one 
voice grade channel, from six to two. The Commission has again suspended 


these tariff revisions for the statutory period and ordered their investigation. 


i By Order, FCC 68-711, adopted July 10, 1968 and released July 16, 1968, 
the Commission not only ordered the suspension and investigation of the 
tariff changes submitted in Transmittal No. 10069, but also adopted an 
Accounting Order. However, the Commission's Order makes no reference 
to the Petition filed July 9, 1968 by Penn Central Company for a particular 
accounting order which appears to be required in the circumstances 
involved here. This appears to have been the result of unfortunate timing, 
a problem which, it is hoped, is cured not only by this filing by the AAR 
but by the contemporaneous filing by the Penn Central Transportation 
Company. 


FCC 69-1196, adopted October 29, 1969 and released November 6, 


1969. Furthermore, the Commission ordered the carriers to "keep 


accurate account of all amounts received by reason of such increases."' 


As was the case with the original Accounting Order respecting the 
changes filed with Transmittal No. 10069, the Accounting Order 
involving Transmittal 10609 requires clarification or, perhaps, 
modification, in light of the effect of the tariff changes. 

3. The problem arises by virtue of the fact that the changes 
in the Telpak tariff, particularly the changes in the Pee eetee roc 
grade channel equivalency ratio - which changes have not yet been 
established to be lawful - may require a user of AT&T's services 
to order inter-exchange channels the tariffs for which aoe not, per se, 
subject to the standard Accounting Order. Examples of the manner 
in which reconfiguration of Telpak requirements may meee in use 
of inter-exchange channels were provided in the July 9, 1968, Petition of 
Som Central Company (Pages 4 to 6) which, for the Commission's 
convenience, is attached to the Petition of Penn Central Transportation 
Company, being filed contemporaneously with this Petition of the 
AAR. In brief, the change in the equivalency ratio may result in 
users ordering services other than Series 5000 (Telpak) and the 
Commission's Accounting Order should not be limited to the Series 5000 


tariffs. Obviously, the impending change in the equivalency ratio from 


6:1 to 2:1, which is slated to become effective February 1, 1970, will 


HOG. 4 - 
greatly aggravate the problem which resulted from the September 1, 1968 
change in the equivalency ratio from 12:1 to 6:1. 

4. Clarification or modification of the Accounting Order, 
respecting the tariff changes submitted both with Transmittal No. 10609 
and with Transmittal No. 10069 is necessary to prevent the carriers from 
reaping an unjust benefit during the present investigation should the 
Commission ultimately conclude that some or all of the Telpak tariff 
revisions are not lawful. 

Clarification or modification of the Accounting Order to 
ensure the possibility of a refund of charges made for inter-exchange channels 
used as a direct result of an unlawful Telpak tariff revision will not place 
an unreasonable burden on the carriers. Each user (and, so long as Telpak 
sharing continues to be permitted, the railroad zone co-ordinator) can 
keep records of the inter-exchange channels used by it that would have been 
included in Telpak sections had the teletypewriter-voice channel equivalency 
ratio remained at 6:1 or even 12:1. The historical co-operation between 
the railroads and the carriers regarding the railroads' communications 
requirements gives assurance that the accounting involved herein can be 


2/ 
accomplished to the satisfaction of both parties. 


2/ The AAR fully agrees with Pen Central Transportation Company (see 
Paragraph 9 at page 5 of the Penn Central Petition being filed contempor- 
aneously herewith) that inclusion of inter-exchange channels in the 
Accounting Order for Telpak is preferable to relegating users to the 
remedies of Section 207 of the Communications Act, which would involve 
alternate computations of damages and a multiplicity of filings. 


On the basis of the foregoing, the Association of American 
Railroads requests the Commission to reconsider and cla cify or 
modify the Accounting Order set forth at Paragraph 15 of its Memorandum 


Opinion and Order, FCC 69-1196, released November 6, 1969. 


Respectfully submitted 
ASSOCIATION OF AMERICAN RAILROADS 


Y 


sw ee ote 
Roy R. Russo 
Cohn and Marks 
1920 L Street N. W. 
Washington, D.C. 20036 
December 8, 1969 Its attorney 


CERTIFICATE OF SERVICE 


I, Susan M. Shilling, do hereby certify that I have this 8th day 
of December, 1969, concise first class United States mail, a copy of the 
foregoing PETITION OF ASSOCIATION OF AMERICAN RAILROADS FOR 
RECONSIDERATION to the parties in Docket No. 18128. A copy of the 


service list is attached to the original of this Petition. 


) $7) 


44% soe 
Nevers ti Wes aay 


Susan M., Shilling 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
LONG LINES DEPARTMENT Docket No. 18128 


Revisions of Tariff F.C.C. No. 260, 


Private Line Services 6 
Series 5000 (TELPAK) y) 


PETITION OF 
THE NATIONAL ASSOCIATION 
OF MOTOR BUS OWNERS 
FOR RECONSIDERATION 
Comes now the National Association of Motor Bus Owners (NAMBO), 

pursuant to Section 405 of the Communications Act of 1934, as amen- 
ded, and Section 1.106 of the Commission's Rules of Practice and 
Procedure, and respectfully petitions for reconsideration of the 
Commission's Memorandum Opinion and Order adopted October 29, 1969 
and released November 6, 1969 (FCC 69-1196), insofar as it denied 
NAMBO's request (as set forth in its petition dated October 17, 
1969) that the Commission reject, reschedule the effective date 
or take other appropriate action to hold in abeyance the TEL~ 


PAK rate increases filed October 1, 1969 until resolution of all 


of the various issues relating to the TELPAK offering pending in 


this proceeding. In support hereof, NAMBO respectfully states as 


follows: 


1. The Commission's Memorandum Opinion and Order re- 
leased November 6, 1969 (FCC 69-1196) did not discuss the basic 


contentions made in NAMBO's October 17, 1969 petition nor even 


mention the filing itself. Accordingly, NAMBO Mconporates 
its prior pleading by reference in support of this petition for 
reconsideration. 

2. In particular, NAMBO calls the Conminarontie atten- 
tion to NAMBO's prior contention that in the present) posture of 
the Commission's various evaluations of A.T.&T.'s interstate rates, 
the Commission cannot properly permit any interim A.T.&T. rate ad- 
justment other than a downward adjustment. As pointed out by 
NAMBO, the only determination based on a hearing that the Com- 
mission has made to date concerning A.T.&T.'s interstate rates 
is that, from an over-all standpoint, they have been excessive. 
Thus in Phase I-A of Docket No. 16258, the Commission found that 
A.T.&T,. was earning an excessive rate of return and ordered that 
interstate revenues be reduced by $120 million (FCC 67-776; 

FCC 67-1047). Despite this, A.T.&T. has continued to earn "well 
in excess of 8% on interstate operations" (FCC 68-667). "In 1969 
interstate earnings are expected to exceed eae Prior to the 
recently-announced decreases in MTT rates, A.T.&T. forecast an 
inerease in interstate earnings "to levels above 8.5%" in 1970, 


and, according to the Commission, even the decreases "will not, 


in themselves, prevent the Company from achieving earnings in the 
2/ 


the aforementioned range." In the face of this situation - earnings 


FCC Public Notice, dated November 5, 1969, announcing A.T,&T- 
proposed reductionsin message toll rates as a result of "con- 
tinuing surveillance" meetings between the FCC and the Bell System. 


Ibid. 


HHE 


far in excess of the authorized rate of return even after the "sur- 
veillance”’ decreases - it is clear that the only proper interim 
rate adjustments in regard to any interstate services are down- 
ward adjustments. | The Commission has not yet made any determina- 
tion after hearing which would warrant any other result. Thus no 
determination has been made as to proper cost allocations as among 
A.T.&T.'s interstate services. While cost allocation studies have 
been presented (the 7 Way Cost Study in the Telegraph Service in- 
vestigation, the Broad Brush Updating of such study in Docket No. 
16258 and the 9 Way Cost Study in the same proceeding), none of 
these studies has ever been tested by cross-examination, nor has 
there been any adjudication of their validity by the Commission. 
In such a posture, the regulated carrier is not in a position to 
press for interim rate increases on particular services to soften 
the impact of the over-all interim decrease which is required. 
Cf. F.P.C. v. Tennessee Gas Co., 371 U.S. 145, 152-3 (1962). The 
effort by A.T.&T. to pile another interim rate increase on the 
backs of its TELPAK customers when the only adjudication to date 
has demonstrated an over-all excess in interstate rates is clearly 
contrary to the Commission's own determinations and patently in- 
consistent with proper procedures in rate investigations. 

3. It Should also be recognized that, as pointed out 
in NAMBO's prior petition, A.T.&T.'s most recent TELPAK rate in- 
crease was in large part predicated on a departure from the auth- 


orized rate of return, i.e., an increase from the 7% to 74% range 


approved in Docket 16258 to 84%, a level which has never, form- 
ally or informally, been approved by the Commission. This is a 
further strong reason for the use of extraordinary action by the 
Commission to prevent the TELPAK increase from becoming effective. 
Yet the Commission failed even to discuss this matter, just as it 
failed to discuss the contention concerning the propriety of any 
interim upward rate adjustments at this time. : 

4. Moreover, the Commission's Public Notice, announc- 
ing the results of the "continuing surveillance" meetings has re- 
vealed another important ground for the Senorita relief re- 
quested by NAMBO and other user groups, namely, a clear prejudg- 
ment of the instant proceeding. This prejudgment ishidenonstrated 
by both the text of the Commission's release and in Connisetoner 
Johnson's Separate Statement. In the release, the Commission re- 
fers to MTT rate reductions of $150 million and $87 million, the 
latter "representing an offset to increases in revenues resulting 
from higher rates recently filed for program transmission, Telpak 
and teletypewriter exchange (TWX) services when the latter in- 
creases become effective."' The Commission then gives its bless- 
ing to the entire package, stating: "The Commission anticipates 
that the new rates will permit the companies to meneve earnings 
in a range needed to attract capital under today's conditions." 
It is difficult to read such a release in any way other than as 


an approval of the totality of such adjustments and a resulting 


prejudgment of this proceeding where the rate increase portion of 


the adjustments was supposedly to be impartially evaluated. 

5. If there is any doubt about the meaning of the Com- 

mission’s release, it is dispelled by Commissioner Johnson's Sep- 

arate Statement which revealed that the total impact of the entire 


package (i.e., reductions plus increases) was negotiated between 


the FCC and the Bell System. Thus Commissioner Johnson stated 


that "the majority [of the FCC] was seeking $290 million through 


negotiations conducted by the staff and the Telephone Committee", 
this amount consisting of"$200 million in reduction plus the 
$85-90 million MTT reductions as offsets to the other rate in- 
creases Bell has filed" (pp. 5-6). Commissioner Johnson indi'- 
cated that “Bell as a counter offered $120 million plus the off- 
sets", or a total of $207 million (p. 6). Commissioner Johnson 
stated that Bell finally agreed to a package $50 million less 
than the Commission initially sought (pp. 5-6). This package, 
of course, contained the $87 million rate increase in Telpak, 
program and TWX services (ibid.). It is obvious that such in- 
crease was a Significant part of the negotiations,and A.T.&T, 
clearly felt sufficiently confident of its ultimate approval to 
agree to the total rate adjustment package. 

.6. None of the user group parties to the instant pro- 
ceeding was present at the "continuing surveillance" meetings. 
While such meetings may serve some purpose with respect to volun- 
tary reductions in interstate message toll rates in order to keep 


total interstate revenues within previously authorized boundaries 
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(e.g., the previously~approved rate of return range of 7% to 74%), 
they can serve no proper function in relation to contested rate 
increase filings. Had the Commission through the surveillance 
procedure simply approved a reduction in message toll revenues 


without regard to offsetting increases in other rates, no basis 


of complaint as to the absence of a hearing would likely exist 
'3/ 


at least as far as interstate users were concerned. But when 
the Commission ties $87 million of reduction for the message toll 
users - which is a firm reduction not subject to accounting - to 
$87 million of contested increases in other rates - supposedly 
subject to accounting and refund - the Commission has put itself 
in a compromised and indefensible position. The only way out of 
this position is to grant the extraordinary relief requested by 
NAMBO and other user groups in this proceeding. 

7. As pointed out in NAMBO's prior petition, this is 
clearly a situation where a moratorium on interim rate increases 
is essential to protect the regulatory processes of the Commission 
and prevent prejudice and serious injury to the consuming public. 
It must be emphasized that the recent increases constitute the 
third unresolved level of TELPAK rates on file at the Commission. 


No determination has yet been made as to the compensatory nature 
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3/ Local telephone users could occupy a different position. The 

7 $237 million in decreases applies only to interstate message 
toll users. The Bell System has pending in excess of $500 
million in rate increases applicable to local telephone calls 
according to the recent protest of the surveillance results 
by the National Association of Regulatory Utility Commissioners. 
See The Wall Street Journal, November 11, 1969, p. 9. 


of the original TELPAK C and D rates (although they have been 
found required by competitive necessity) or of the over-all 
lawfulness of the rate increase which became effective Septem- 

ber 1, 1968. To pile another large interim rate increase on top 
of these two yet-to-be resolved rate levels is clearly contrary 

to proper and fair rate-making procedures. When the prejudgment 
action of the Commission in the surveillance proceeding in regard 
to this rate increase is added to the picture, there could hardly 
be a clearer case for adoption of the "extraordinary relief" which 
the Commission found unjustified in its November 6, 1969 Memorandum 
Opinion and Order. The Commission is respectfully urged to recon- 


sider such action, and, in the interests of sound regulatory pro- 


cedure and fairness and justice to user groups such as NAMBO and 


the public they serve, rectify its prejudgment of this proceed- 
ing by establishing a moratorium on TELPAK rate increases, includ- 
ing the October 1, 1969 filing, until a full and fair hearing has 
been accorded herein on all the many unresolved issues with re- 


spect to the TELPAK offering. 


WHEREFORE, NAMBO respectfully requests that the Commission re- 
consider the aforesaid Memorandum Opinion and Order and, upon recon- 
sideration, grant the relief requested in NAMBO's prior petition 


herein and postpone the effectiveness of the most recent TELPAK rate 


increases until resolution of all the TELPAK issues involved in 


this proceeding. 


Respectfully submitted, 


NATIONAL ASSOCIATION OF MOTOR BUS 
OWNERS 


By /s/ Richard P. Taylor 
Richard P. Taylor 
1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Its Attorney 


Steptoe & Johnson 
1250 Connecticut Avenue, N. W. 
Washington, D.C. 20036 

Of Counsel 


Dated: December 8, 1969 


PHONE « TELEGRAPH cOMPANY 
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Dockets Ko, 15)11, No. 16253, No. 18128 / 


Memorandum Jpinion and Order Adopted —— 
July 1), 1969. 


Private Line-Teletypewriter (Tariff FCS 269, Series 1995) 
Total amount of billing for items increased 
effective 11-1-638. 


Sl 139, 353.93 


Private Line-Teloa: (Tariff Cs 269, Series 5)J)) 
Total amount of billings for items increased 
effective 9-1-68. 


$29,193,471.95 


FEDERAL COMMUNICATIONS COMMISSION* FCC 69-1357 


WASHINGTON, D.C. 20554 40437 


DEC 1 0 1888 C 


IN REPLY REFER TO: 


9100 


Honorable iirren G. Magnuson 
Chairman, Committee on Commerce 
United States Senate 
Washington, D. C. 20510 


Dear Mr. Chairman: 


At the hearings of your Committee held on December 9, 1969, with respect 
to S. 1917, the statement was made by one or more witnesses testifying 
on behalf of the state commissions that this Commission, by its public 
notice of November 5, 1969, has indicated that it regards 6 rate of 
return of 8.5% for interstate telephone operations of the Bell System as 
acceptable. It was also suggested that the Bell System companies are 
using this alleged determination by the FCC to support their requests 
for higher local. and intrastate rates in various states. 

We believe, in fairness to all concerned, that the record in this regard 
should be clarified inmediately since our public notice of November 5 
did not purport to set forth a specific allowable rate of return. Any 
such specification was deemed by the Commission to be inappropriate to a 
negotiated rate adjustment in the context of the informal procedures of 
continuing surveillance. 5 


Our public notice did, however, express our view that in light of current 
conditions of the capital market, interstate rates which would produce a 
rate of return which exceeds 7.5% -- the upper limit of the range of 
return found to be reasonable in 1957 by our decision in Docket No. 

1625 -- are not unreasonable. We also recognized in the public notice 
that there was reason’ to expect that, abseat any further action by the 
Commission, the reduced rates announced by the public notice, will not, 
in themselves, prevent the company from achieving earnings in a range of 
8.0% to &.5%. -- 

In making the latter observation, the Cortaission was not indicating an 
acceptacce or approval of carnings in this range. ‘Wa were simply express- 
ing our anticipation that the growth patterns inherent in interstate 
business, combined with the stimulating effects of the contenpleted rats 
reductions on interstate traffic, would continue to increase the going- 
level of interstate earnings. For these reasons, we stressed our 


intention to maintain a continuing surveillance of the matter and to take 
’ 


* Not part of record certified by Commission. 


Honorable Warren G. 


light of future conditions. In 
you in its letter of November 17, 
ain be reviewing the level of carni 


ft mong other things, the effects of any r 
GQ 


leral i ie t urcharge are known. 


in the Fe 
Accordingly, any claim that the Commission specified, as acceptable, a 
level of earnings in the aforementioned range is a misconstruction of our 
November 5 p ublic notice and misrepreSents our current policies. j 
Because of the obvious concern of this matter to the state commissiong, we 
are taking the liberty of g them a copy of this letter together with 


a copy of our statement bet he Committee. 
This letter was edopted by the Commission oa December 10, 1969. 
Commissioner Johnson dissented and will issue a 


BY DIRSCTION OF THE CO:MISSION 


“. 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, 0.6. 


December 10, 


IN REPLY ROFCR TO: 


The Honorable Warren G. Magnuson 
Chairman 

Committee on Commerce 

United States Senate 

Washington, D. C. 20510 


Dear Mr. Chairman: 

This letter is submitted as a separate staternent with the 
Commission's letter to you of this date regarding the ATT rate of 
return. As indicated in the Commission letter, I dissented to its 
adoption. 

I simply cannot agree that the Commission's action of Novern- 
ber 5, 1969, did not constitute "acceptance or approval" of a rate of 
return for the Bell System in the range of 8.0 to 8.5%. | The majority 
press release, which was drafted in consultation with Bell, states: 

"[i]t is anticipated that the rate adjustments announced today will not, 

in themselves, prevent the Company from achieving carnings in the 
aforementioned range." That "aforementioned range" was 8.5%. Bell's 
own press release stated that the rate reduction "will not by itself reduce 
our interstate rate of return below 8% and we concur in the Comiunission's 
view that this redaction should not preclude our achieving interstate 
earnings next year approaching 8.5%." 


Now that the Commission has corme down firmly on all sides of 
this issue, and "approved'' virtually all rates of return from 7.0 to 8. 5%, 
the obfuscation is admittedly thick. But I fail to see how any fair reading 
of these documents can lead to any other conclusion than that the Com- 
mission and Bell believe the recent rate reduction will not reduce Bell's 
interstate rate of return below 8.0 to 8.5%. 


That conclusion will, no doubt, be pressed by Bell on state 
regulatory commissions that will be urged to do no less than the federal 
regulatory authority, In fact, I expect that other utilities will press the 


* Not part of record certified by Commission. 


The Honorable Warren G. Magnuson 


December 10, 1969 
Page 2 


same argument before other regulatory agencies and that the havoc 


Commission has wrought will be felt throughout our entire cconomy. 


the 


e¢ Commission accepted a rate of reduction offer from Bell 
ays will : not reduce its rate of return below 8.0%. If the 
approve or accept" an 8.0 to 8. 5%-rate of return, 
against ee 3 rather ee eccenme its offer. The 


Th 
which Bell s 


Respectfully, 
Aa N 


aes a Opn 


Nicholas Johnson 
Commissioner 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 

American Telephone and Telegraph Company 

Long Lines Department Docket No. 18128 
Revisions of Tariff F.C.C. No. 260 


Private Line Services, Series 5000 
(Telpak) 


OPPOSITION 
(To Be Acted on by the Commission) 


The Bell System Respondents (Bell), pursuant to 
§ 1.106(g) of the Commission's Rules, hereby oppose the 
Petition for Reconsideration dated December 5, 1969 filed 
on behalf of Bethlehem Steel Corporation et al. (Bethlehem 
et al.) and the petition dated December 8, 1969 filed on 
behalf of the National Association of Motor Bus Owners 
(NAMBO). In support of this opposition it is respectfully 
stated as follows: | 

1. Both petitioners request that the Commission 
reconsider the action taken in its Memorandum Opinion and 
Order released November 6, 1969 (FCC 69-1196) insofar as it 
denied their request to hold in abeyance the effective date 
for TELPAK rate increases filed October 1, 1969 until the 
issues relating to the TELPAK offering are resolved in 
Docket No. 18128. The principal ground urged by these 


petitioners to support their request for reconsideration 


is an allegation that the Commission's news release of 
November 5, 1969 noting that AT&T intended to file offset- 
ting adjustments in the MIT service constituted a change 
in cireunstances now justifying the extraordinary relief 
heretofore denied by the Commission. 

2. To the extent that petitioners urge that the 
notation by the Commission of AT&T's commitment to file 
offsetting MTT adjustments constitutes prejudgment of the 
issues in Docket No. 18128, the Commission is referred to 
AT&T's Opposition to Petition for Reconsideration dated 
December 2, 1969 herein which responds to the same argu- 
ment made by certain airline interests. That Upposition 
is incorporated herein by reference to avoid repetition. 

We submit that the invalidity of petitioners' position is 
clearly established in that Opposition. 

3. Coupled with this prejudgment argument, 
Bethlehem et al. urge that the level of TELPAK rates filed 
October 1 is manifestly too high because Bell's own studies 
show the present TELPAK rates to be compensatory. This argu- 
ment was previously advanced by TELPAK customers, fully 
responded to by AT&T and thus was squarely before the Com- 
mission when it denied the extraordinary relief previously 
requested by these petitioners.* Therefore, this argument pro- 


vides no basis for granting a petition for reconsideration. 


* See Petition to Reject Further Telpek Rate Increases or for 
Alternative Relief dated October 10, 1969, filed on behalf 
of Aerospace Industries Association of America (pp. 24-27); 
AT&T Opposition dated October 24, 1969 (para. 36). 


4. NAMBO argues that the Commission's Memorandum 


Opinion and Order released November 6, 1969 (FCC 69-1196) 
did not discuss the basic contentions made in NAMBO' s October 17, 
1969 Petition nor mention the filing itself. NAMBO then 
essentiaily reargues certain of the points in that Petition, 
including the contention that it is improper for the Commis- 
sion to permit the October 1, 1969 TELPAK rates to become 
effective when there are as yet issues concerning the TELPAK 
offering which are unresolved. These argunents were pre- 
viously advanced by other TELPAK users in support of their 
requests for extraordinary relief, were Considered by the 
Commission (FCC 69-1196, paras. 9 and 10) and found to be 
insufficient to warrant the extraordinary relief sought. 
Therefore, these arguments provide no grounds for granting 
NAMBO's petition for reconsideration. | 

5. Finally, to the extent that Rethichen et al. 
argue that the Commission should undertake to accomplish the 
relief requested in the exercise of its "continuing surveil- 
lance" responsibilities over the Bell System, suffice it to 
say that on the facts, as the Commission has concluded, no 
such extraordinary relief is justified. To the extent that 
this invocation of continuing surveillance may be an attempt 
to suggest another basis for Commission authority to order 
the extraordinary relief requested by petitioners, we respect- 


fully direct attention to our Opposition herein dated October 24, 


1969 (paras. 38-4) which we submit establishes that no such 
jurisdiction exists. 
WHEREFORE, the aforesaid Petitions should be denied. 
Respectfully submitted, 
BELL SYSTEM RESPONDENTS 


By. /s/_ Harold J. Cohen 


Harold J. Cohen 


By. sf_ C. Duane Aldrich 
C. Duane Aldrich 


By. /s/ Alfred A. Green 


Alfred A. Green 


195 Broadway 
New York, New York 10007 


Their Attorneys 


December 16, 1969 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY, LONG 
LINES DEPARTMENT DOCKET NO. 18128 
Revisions of Tariff F.C.C. No. 260, 
Private Line Services, Series 5000 
(TELPAK) 


were revrwerereuwrvwewvewn~ 


To: The Commission 


FURTHER OPPOSITION TO 
PETITIONS FOR RECONSIDERATION 
The Western Union Telegraph Company (Western Union), 
pursuant to Section 1.106 (g) of the Commission's Rates and Regulations, 
opposes the following Petitions for Reconsideration filed in the above 
captioned matter: 
(a) Bethlehem Steel, et al, dated December = 1969; 
(b) National Association of Motor Bus Owners (NAMBO), 


dated December 8, 1969; 


Association of American Railroads (AAR), dated 


December 8, 1969; and 
(d) Penn Central Corporation, dated December 8, 1969. 


Jn support hereof, Western Union respectfully states as follows: 


NAMBO asserts (Pet., pp. 4-5) that the Commission has 
prejudged the proper level of Telpak rates. NAMBO refers to Message 
Toll Telephone (MTT) rate reductions of $150 million and $87 million 
and indicates that the $87 million reduction, in the main, represents 
an offset to the increase in revenues expected to be generated from the 
instant Telpakfiling. Therefore, concludes NAMBO, the Commission 
has given '"* * its blessing to the entire package"'. Similarly, 
Bethlehem Stecl alleges that the Commission had prejudged the proper 
level of Telpak rates by allowing the instant Telpak filing to go into 


* simply to reduce the rates for MTT' (Pet., p. 6). 


Il 


The above arguments should be rejected. Western Union in its 
"Opposition to Petition for Reconsideration of 'Airline-Parties'", filed 


November 26, 1969, answered similar contentions. * Nothing new has 


been added, by way of facts or argument, by either Bethlehem Steel or 


NAMBO. In its above noted "Opposition" Western Union pointed out, 
among other things, that the proper level of Telpak rates will be the 
subject of an evidentiary hearing and that Petitioners are adequately 
protected by an accounting order. 


Western Union incorporates herein by reference, its aforementioned 
"Opposition" filed November 26, 1969. 


aS Me ee 
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Additionally, both Bethlehem Steel and NAMBO request 


rejection, unlimited suspension, withdrawal, etc., of the subject 


Telpak rate increase. These Petitioners assert that the present 


level of Telpak rates is "profitable" (Bethlehem, p. 5)* and indeed, 
that any rate adjustments in regard to any Bell cmraretate service 
should be downward (NAMBO, p. 3). Again, these arguments are 
not new and have been met before by Western Union. Rather than 
restate the contents of the prior pleadings, Western Union hereby 
incorporates herein by reference the following pleadings: 

1. Western Union's "Reply to Petitions, for Rejection, 
Withdrawal or Postponement of the Telpek Rate Rieaeioas Due 
to Become Effective April 1, 1968", dated February 16, 1968; 

2. Western Union's "Reply to Petitions for Suspension, 
Investigation, and Hearing of Telpak Tariff Increases", dated 
April 9, 1968; 

3. Western Union's "Opposition to Petitions for Resetting, 
Suspension, Withdrawal or Modification of the Commission's 
Order (F.C.C. 68-388) Released April 12, 1968", capcea May 20, 
1968; and 


See 


* Bethlehem alleges that the present Telpak rates produce a "profit"! 
of $1,300,000. Bethlehem does not show what investment this "profit" 
is related to nor what percent return this "profit" produces. 


4. Western Union's "Opposition to Petitions for Reconsideration 
of Memorandum Opinion and Order (F.C.C. 68-711), dated August 16, 
1968 (Telpak rate revisions). 
In the above enumerated pleadings Western Union showed that there was 
no legal basis for the Commission to reject or to order AT&T to with- 
draw the Telpak tariff revision. Petitioners have not introduced any 
new arguments nor facts to support a different conclusion at this time. 
Further, the Petitioners are adequately protected by the Commission's 


imposition of an accounting order. 


IV 


The Association of American Railroads (AAR) and Penn Central 


request the Commission to clarify or modify its Order of November 6, 
1969 (F.C.C. 69-1196). Specifically, these Petitioners request that 

the accounting order set forth in Paragraph 15 be modified because 
certain changes in the Telpak tariff may result in users dropping Telpak 
Service and ordering other services. This is alleged to be "unfair! 

since Telpak changes (e.g., the equivalency ratio) may, after hearing, 

be found to be untawful, thus depriving these Petitioners of refunds. 
These Petitioners have not stated valid grounds for the relief requested. 
The speculative nature of these Petitions is cause by itself for rejection 
of the relief sought therein. Further, these Petitioners, as well as other 


large Telpak users, have had the benefit of unreasonably low Telpak rates 


eT 


for close to nine years. They should not be heard to complain now 
that the instant rate increase may force them to use see communica- 
tions services, thus depriving them of any possible sot should 
they stay with Telpak Service. 

WHEREFORE, in view of the foregoing, the aforementioned 
Petitions for Reconsideration should be denied. 


Respectfully submitted, | 


THE WESTERN UNION TELEGRAPH COMPANY 


By John M. Scorce 
John M. Scorce 


Its Attorney 


1828 L Street, N.W. 
Washington, .D. C. 20036 


" Of Counsel 

John M. Evans 

60 Hudson Street 

New York, New York 10013 


Washington, D. C. 
December 19, 1969 


SAC 


Before the 
FEDERAL COMMUNICATIONS COMMISSS ION 
Washington, D. C. 20554 
In the Matter of 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY, ) Docket No. 18128 
LONG LINES DEPARTMENT 


Revisions of Tariff F.C.C. No. 260, Private : 
Line Services, Series 5000 (Telpak) 


Proposed Further TELPAK Rate Increases, ) Transmittal 
Tariff F.C.C. No. 260, Series 5000 Service No. 10609 
To: The Commission En Banc 


MOTION FOR STAY 


Come now the Air Transport Association of America 
(ATA), Aeronautical Radio, Inc. (ARINC), United Air Lines, 
Inc. (United), Eastern Air Lines, Inc. (Eastern), and Emery 
Air Freight Corporation (Emery), herein collectively 
designated "Airline Industry Parties", and pursuant to the 
provisions of Section 405 of the Communications Act of 
1934, as amended, Section 10(d) of the Administrative 
Procedure Act, as amended, Section 1.106(n) of the Com- 
mission's Rules and Regulations, and Rule 18 of the 
Federal Rules of Appellate Procedure, respectfully move: 

a. That the Commission stay: (1) the effective 

date of its Memorandum opinion and Order (FCC 69-1196), 

adopted October 29, 1969, released November 6, 1969, 


and (b) the effectiveness of further TELPAK rate 


increases filed by the American Telephone and Telegraph 
Company, Long Lines Department (AT&T), under Trans- 
mittal No. 10609, presently authorized under said 
Memorandum Opinion and Order to become effective 
February 1, 1970, pending the Commission's disposition 
of a pending petition for reconsideration filed by 
Airline Industry Parties on November 18, 1969. 

b. That in the event the Commission denies the 
relief sought by said petition for reconsideration, 
the Commission stay the effective date of its orders, 
and of the further TELPAK rate Snoressese until the 
conclusion of all proceedings on judicial review. 

c. That the Commission expedite the consideration 
and disposition of said petition for reconsideration 


and of this motion for stay. 


In support thereof, the Airline Industry Parties 


respectfully state as follows: 


1. Unless stayed, there will become effective on 
February 1, 1970, massive increases in TELPAK line haul 
and terminal charges, and changes in the telegraph/telephone 
equivalency ratio, which will have an extraordinary adverse 
effect upon the bulk communications market and create irre- 
parable injury for TELPAK users. For the airline industry 


alone, the principal non-governmental TELPAK user, there 


will have been pyramided in little more than one year two 
giant increases in TELPAK rate levels aggregating $28 
million, or a 108% increase. AT&T in its filings itself 
acknowledges that there will necessarily be some cutback in 
bulk communications services. In fact, those stated cut- 
backs are only a pale, grossly understated reflection of 
the disruptions and reductions of service which will be 
caused by:the rate increases in the communications services 


of TELPAK users. 


2. The airline industry, for example, already caught 
in a severe profit squeeze, must necessarily reevaluate 
its communications requirements in light of the substantially 
increased costs. As reflected in the attached affidavit 
by the Chairman of the Board of ARINC, the communications 


company of the industry, the increased rates will cause a 


repression in the demand for service, deletions of existing 


services, and indefinite deferrals of new service. The 
change in equivalency, coupled with line haul and terminal 
increases, will multiply the current cost of telegraph 
service alone, comprising over 2 million channel miles, 

by almost four times. Substantial expenditures of time and 
effort are now being incurred and will extend over a sub- 
stantial time into the future in order to redesign completely 


the industry's TELPAK network, beginning with individual 


airline point-to-point communications requirements, and 
to optimize the circuit layout and mix among the various 
TELPAK and private line offerings of the carrier. There 
will be a multiplier effect as cutbacks in service reduce 
fills, shifting demand to smaller bulk offerings or 


individual private line services. 


3, Clearly, an accounting order cannot protect the 
users against irreparable injury and make them whole again, 
because the losses in service, efficiencies, and innovations 
can never be recaptured; no accounting relief can be 
provided for the disruptions, costs, and leases in the re- 
designing of substitute systems grossly distorted to adapt 
them to new rate structures; and injury in the losses in 
service to the public whom the TELPAK users serve cannot be 
accurately measured, or adequately recompense the public. 
As pointed out in the prior petitions to reject filed by 
TELPAK users, accounting is at best a sOnewnart illusory, 


unsatisfactory, and inadequate protection; its defects are 


magnified many times by the extraordinary size of the rate 


increases. 


4. AT&T has even suggested that there may not be a 
refund under an accounting if TELPAK rates are ultimately 
found to be excessive. In its opposition to a motion by 


the Aerospace Industries Association of America (AIA) to 
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amend the interest provisions of the Commission suspension 
and accounting order, AT&T has stated: 

"It is possible that the Commission's final 

determinations herein might include the 

prescription of new rates, some of which 

might be lower, and some higher, than those 

proposed by AT&T, or now in effect. In such 

circumstances there would be no opportunity 

for AT&T to collect additional amounts from 

those customers whose charges were too low 

during the period of investigation. This 

inability of the carrier to recoup from 

those customers whose rates are found to 

have been too low may properly be considered 

by the Commission in determining the extent 

to which the ordering of refunds is proper, and 

whether interest on such refunds should be im- 

posed." 
This statement of position by the carrier participant to 
the "continuing surveillance” negotiations only serves to 
confirm the concern by Airline Industry Parties, expressed 
in their petition for reconsideration, that the reductions 
in interstate MIT rates to compensate for the increased 
TELPAK rates have effectively locked the TELPAK users into 


the new rates and created an apparent pre judgment. 


5. Whatever the Commission's views and ultimate dis- 
position of petitioners’ arguments against the further TELPAK 
rate increases, it cannot be gainsaid that substantial 
issues of far-reaching import defining the duties, responsi- 
bilities, and powers of the Commission in its common carrier 
regulation have been raised by the protesting parties, 


e.g: 
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a. Whether the agency, by closed negotiations 
between the agency and the carrier, without the 
presence or participation of affected users, may under 
a non-adjudicatory "continuing surveillance” procedure 
agree to the reduction of rates for one cine of 
service, in return for rate increases for another class 
of service which are already in adjudication with all 
important issues unresolved, and whether the users are 
prejudiced thereby; 

b. Whether the agency may and should permit the 
pyramiding of rate increases where unresolved issues 
on the propriety of two lower levels of rates have 
never been determined, but have been shifted from 
proceeding to proceeding with continuing assurances 
that they will be decided; | 

c. Whether the further TELPAK rate increases 
have violated a contractual agreement AORe the 
carrier, users, and the Commission which should be 
enforced by the Commission; 3 

d. Whether adequate reasons and facts have been 
proffered by the carrier as justification for massive 
rate increases in compliance with the Commission's own 
requirements; and } 


e. Whether the Commission has inherent power and 


an affirmative responsibility under all of the 


circumstances to reject the proposed further rate 


increases. 


6. The relief sought by the petition to reject 
(earlier denied by the Commission) and by the pending petition 
for reconsideration is not to extend the period of suspension 
of the rate increases beyond the statutory period, but to 
reject or require the withdrawal of the rate increases, 
and is thus properly a matter of judicial cognizance if 
the petition for reconsideration of the Airline Industry 
Parties is denied. Accordingly, petitioners have moved for 
a stay not only pending the Commission's disposition of 
their petition for reconsideration, but also during the 
period of judicial review if their petition for reconsidera- 
tion is denied. Because the injury to petitioners will 


clearly be irreparable if the TELPAK further rate increases 


are not stayed until administrative and judicial review, and 


because the issues raised are substantial and grave, it is 
respectfully submitted that a stay should be granted under 


all of the circumstances, 


7. Since the irreparable injury from the further TELPAK 
rate increases will be greatly magnified unless administrative 
or judicial relief by stay is granted before the effective 
date of February 1, 1970, the Airline Industry Parties urge 
prompt consideration and disposition of their pending 


petition for reconsideration and of this motion for stay. 


ONG 
aFFIDAVIT OF JOHN S. ANDERSON 

John S, Anderson, Chairman of the Board of Aeronautical Radio, Inc., 
("ARINC"), being duly sworn on oath, deposes and states the following: 

ARINC is the communications company for the air transport industry and 
a substantial customer for Telpak services leased from American Telephone and 
Telegraph Company ("AT&T"). ARINC provides the bulk of the point-to-point 
communications requirements of air carriers by leasing a nationwide Telpak 
network from AT&T. ARINC is the largest non-government customer of Telpak. 

The ARINC Telpak network consists of 624 Telpak sections (357 Telpak D and 

267 Telpak C sections) and serves more than 100 air carriers. The increases in 
Telpak rates and the change in telegraph to telephone (or voice) channel equiva- 
lency now scheduled to become effective February 1, 1970, would cause substantial 
irreparable harm to ARINC and to the air transport industry it serves. 

‘The magnitude of the rate increases should be viewed along with the rate 
increases which became effective on September 1, 1968. ARINC estimates that the 
annual cost of its Telpak network would be increased by $28 million over the pre- 
September 1968 rates--an increase of 108 percent in little more than one year. 
The following table gives the estimated cost of Telpak services, line haul and 
terminations, under the three rates, based on the December 1, 1969, Telpak network: 

Pre- With With Proposed 

September 9/1/68 2/1/70 

1968 Increases Increases 
Telpak Charges $26,000,000 $37,000,000 $54,000,000 


Amount of Increase Over 
Previous Rates $11,000,000 $17,000,000 


Percent of Increase Over 
Previous Rates 42% 46% 


Total Amount of Increase $28,000,000 


Total Percent of Increase 108% 


S88 
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These new increases, which alone raise costs by 46 percent, will cause 
substantial irreparable injury to the air transport industry by repressing 
the demand for service. Each member of the industry must carefully re- 
evaluate its communications requirements in light of the substantially 
increased cost of service. Deletions of existing services and indefinite 
deferral of new services will result. AT&T in its marketing study submitted 
with Transmittal No. 10609 admits that the airlines will reduce their use of 
Telpak by about 10 percent, and affiant believes and so states that this 
figure is understated, If the Commission finds in Docket 18128 that the rate 
increases were not justified, this under-utilization of communications services 
can never be compensated by an accounting order, It represents services not 
performed for the public by ARINC and the air transport industry, efficiencies 
not realized, and innovations not made, 

The equivalency change taken by itself, without any consideration of the 
line haul and terminal rate increases, will triple the cost of telegraph service 
used by the members of the air transport industry. This change in equivalency 
when combined with the other components of the rate increase will result in a 
cost to the industry for teletypewriter service almost four times the current 
cost. Since the air transport industry leased over 2,000,000 channel miles of 
telegraph service under Telpak in September 1969, this drastic increase in its 
cost will lead to substantial restructuring of virtually every air carrier's 


communications requirements. 


ARINC and the air transport industry will also suffer substantial irreparable 


injury in the expenditure of time and effort to completely redesign the entire ‘ 
communications system. The changes in the requirements of the industry result- 
ing from the increased cost of service alone would present ARINC with a meee 
task in rearranging the coast-to-coast Telpak network, but the effort could be 


nplished through modifications to the existing network over a period of 


months. The change in equivalency, however, makes that deliberate approach 
impossible, As a result of this tariff change, many of the Telpak sections 
now ordered will no longer accommodate the service required. For example, a 


Telpak D section containing 175 voice channels and 204 teletypewriter channels 


would have a fill of 80 percent under the base period equivalency of 12:1 and 


fill of 87 percent under the present equivalency of 6:1. Under the new equiva- 
lency of 2:1, this Telpak section would overflow by 17 voice-equivalent circuits. 
Whether to reroute this overflow through other Telpak sections, to lease individual 
channels, or to lease an additional Telpak section depends, inter alia, upon the 
length of the section, the fills of other Telpak sections, and the configuration 
of the entire network. Multiply this process by more than 600 Telpak sections 

and it becomes apparent that ARINC, as @ practical matter, must completely re- 
design the network starting with the point-to-point communications requirements 

of the individual air carriers. This task will consume several thousand man- 
hours and several hundred hours of computer time between now and February 1. 

Even then, the redesign will not be complete. ARINC's goal as of February 1 
can only be to have a network design which accommodates the point-to-point re- 
quirements of the air transport industry with a reasonable: degree of efficiency. 
Another six to eight months will be consumed in optimizing the circuit layout 
and mix among the various Telpak categories and individual channel leases. 

This process of optimization will be complicated by the instability of industry 
requirements as the individual carriers examine their usage of communications 
service to mitigate the effects of the rate increases. 

The accounting order is inadequate to protect the industry because the 


network leased from AT&T under the further rate increases would bear no resem- 


BOG 
aie 
blance either to that which would be leased under the present rates or to 
that which would have been leased under the base period rates. The order 
cannot as a practical matter account for discontinued circuits or for over- 
flow into individual channels or additional Telpak leases. 
Finally, the disruption to ARINC and the industry is further aggravated 


by the "mltiplier effect." As the individual air carriers reduce their 


& 
service, the density of communications channels on various routes will decline 


resulting in an increase in unit costs for the remaining channels. This in- 
crease in cost is caused by lower Telpak fills, shifts from Telpak D to Telpak 
C and from Telpak C to individual channels. As a result of the increased costs 
of the remaining channels, further reductions may be expected. 

Thus, the ultimate result of these tariff changes will be substantial 
disruption of a vital service rendered by ARINC to the air transport industry 


and the public, This injury cannot be remedied by an accounting order. 


Subscribed and sworn before 
me this day of December, 1969. 
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CONCURRING OPINION OF CHALRMAN DEAN BUKCH 


an oid saw among lawyers that "iz you're weak on facts, 


ts; if you're weak on 


ects, pound the table." This statement is in ree 


Sponse to Commissioner Johnson's table pounding dissent. 2 

To place it in prope perspectiv 

the Commission f 

story, A rate reduction 25% gteater than the Commission was 
able to prescribe, with Commissioner Johnson's concurrence, in a Decision 
and Order issued almost two years after the institution of formal hearing 
procedures in 1965, 

The Commission need not apologize for its negotiations or for tke 
achieved, Perhaps the reductions are less than we would have oréered 
another hearing, and perhaps not. The fact is, interstate users will 
immediate and substantial benefits, and without having to await the 

other hearing, 


So much for what the Commission did. Even more important is what we 


t, we did not, and in fact could not, as t = law, in these 
continuing surveillance proceedings change C findings and 
conclusions made after our hearing in Docket No. 16258, Any allegaticn th 
the Commission has approved or authorized a return of 8.0 to 8.5% is erro 
and should be rejected. We did express the view that, under current cone 
ditions, earnings in excess of 7.5%, after the sudstantial reduction c= rates 
to be effective January 1, 1970, would not necessarily be unreasonable, 


(See concurring statement of Commissioner Cox.) 


2 


Second, as Commissioner Jonnson should we know, our forecast that 


under the proposed rate schedule with current traffic trends and the stimu- 
lation resulting from the rate reductions, the company might well reach 

the 8.0 - 8.5% range of return before the end of 1970, does not mean that 
the Commission will not take further action if such earnings are achieved. 
The Commission made clear in its public announcement of November 5, 1969 
that in the first half of 1970 on well within the next oe months we will 
again review ATéT's level of earnings with a view to procuring any future 
-djustments that may be justified. 

Third, I confess 1 do not understand the "Comments" of Commissioner 
Johnson with respect to "separations." So far as 1 can éetermine, separa- 
tions has been the subject of continuing and detailed study. There has been 
no "refusal to consider all alternatives in the pricing os telephone service." 
To the contrary, anyone aware of what we have been doles een? know there 
have been frequent and significant changes in separations procedures. In 


fact, since the early 1950's some $860 million of revenue, requirements have 


been transferred from the intra to the interstate juriscictions. These 


transfers have for the most part been reflected in incr Charges to VAsiricen 
consumers of local exchange and intrastate toll service." This is emphati- 
cally not a record to be ashamed of, nor a sign of obdliviousness to the 
interests of the local exchange user. 

Fourth, the dissent makes the statement t 
has been filed by Bell that it is impossible to cell 
will result in any reductions at all," and that "No in 


nished to indicate how Bell arrived at: these reductior: what alternative 


were presented and rejected by the company." It is obvious from an examineci 


BIS 


of the tariff schedules that reductions in charges to the public will 
result. When the station day rate for customer dialed calls across 
country during the business day are reduced from $1.70 to $1.40, or fron 
$1.25 to $,90 in the evening, any one can determine whether there has in 
fact been a reduction in rates. The Commission has volumes of data from 
Bell and in my short time here I have been impressed by the ability of our k 
staff to eerie it. Numerous conferences were held between representatives * 
of Bell and the Commission's staff at which alternative rate schedules were 
discussed. Moreover, the Commission's New York Common Carrier Field Office 
has investigated basic company data in this respect. Although calculations 
such as those involved here of necessity are not precise, and obviously can- 
not be verified to the last decimal point, this does not mean that the Con- 
mission has not checked the data sufficiently to be satisfied that the esti- 
mates are reasonably accurate. 


Fifth, we did not ignore the effect of the possible reduction in the 


Federal corporate surtax if the pending income tax legislation becomes law. 


We specifically referred to it as one of the matters which we would take into 
account, when the uncertainty was removed, in the course of our 1970 review. 
Sixth, Commissioner Johnson takes us to task for permitting rate 
increases to go into effect in November 1969 for television program trans- 
mission and teletypewriter exchange (TWX) services with offsetting decreases 
not to be effective until February 1970. The TWX increases did not go into 
effect in November as Commissioner Johnson states but were in fact suspended 


along with radio transmission and Telpak rate increases until February. 


& 


that time even though the rate increases are subject to haaring and could 


* Loare 
. 


to put offsetting 


be disallowed with refunds ordered, the bell System agrecd 


toll rate decreases in effect. In view of this and the minuscule cifect 


upon the rate of return of the television program rate, increases for the 


threeemonth period, it did not seem inappropriate to allow all offsets to 


be made effective at the same time - February 1, 1970. 


a 


Seventh, we are fully aware of the methods by which the Bell System 
coupani¢s computed the reductions auc the trattic volumes used. This matter 
wes discussed with the company and was resolved to the Conwissicn's satis- 
faction on the basis of current 

Finally, before closing I must express a personal distaste for broad- 
side attacks upon the intelligence and integrity of my fellow Commissioners 


and our undermanned staff, We do not "sit dy, 


tions Bell docs not oppose" and Coumissioner Joiinson knows it. 


connection sce his concurring statement in Docket No, 16238 where he said 


"Bell has been virtually forced by this Commission into cvery recent inter- 
state rate reduction it has made . . ." (9 FCC Yad 30, 125, 1967). ate 
reductions of almost $300,000,000 during a two-year period of rampant 

tion rebut conclusively Coamissioner Jolason's allegation that telephone 
regulation by this Commission "is more designed to serve corporate interes= 
than consumer interest." Let me make this clear. T uission and its 
staff are not above criticism. Any criticism or oven s with supporting 
evidence would be welcome even if embarrassing. Dut bread generalitics dev 
of any rererence to fact are a difZerent matter and should result in anoth 


type of embarrassment -- 
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Continuous Surveillance--Il 


Dissenting Opinion of Commissioner Nicholas Joanson 


I dissent to the Commission's rejection of petitions to suspend 
the rate reductions filed by ATT as a result of the Commission's 
"continuous surveillance" decision. I would suspend these rate 
reductions for one day, institute formal procecdings on rate of return 
and separations, and make the City of New York, the National Asso- 
ciation of Regulatory Commissioners (NARUC), and the Common 


Carrier Bureau parties to the proceeding. 


I have already outlincd my disagreement with the majority in 


the conduct of this matter, A. T. & T., __ F.C, C, 2d ___ (1969). 
FCC 69-1210, Nov. 5, 1969; Sce also Letter from Comeniecronee 
Nicholas Johnson to Senator Warren G. Magnuson, Dec. 10, 1969. 
Briefly, I believe the Commission accepted too little in the way of 
reductions by Bell, and unlawfully modified its 1967 dsGision on rate 
of return. 

Without any formal hearings in which eggricved ‘parties might 
be heard, the Commission has decided that Bell is entitled to earn more 
than the ceiling of 7.5% set in 1967 after a formal te investigation. 
In fact, the Commission now acquiesces ina rate structure which 
both the Commission and Bell acknowledge will allow Bell to earn * 


in the range of 8.0 to 8.5%. Despite protestations to the contrary, 


8.0 to 8.5% is the rate of return now permitted by this Commission. 


Talk 
aoe 
It may be, as the majority says that this is not our "policy. 4 
But it is the range which our actions will produce. 

The NARUC petition raises serious questions which the 
Commission should resolve. "Separations" policy calls fora quantity and 
quality of research and systematic economic analysis nes this 
Comn .ssion has so far been unwilling to undertake. I do not believe 
we serve the interests of the American consumers of ocanl exchange 


and intrastate toll service by our refusal to consider all the aiternatives 


in the pricing of telephone service. It is easy to sit by, sxnugly 


ratifying rate reductions Bell does not oppose. But our actions often 

make it all the more difficult for the states to resist rate increases 

sought by the same company. These are rate eee brought about 

by Bell's ability to reduce costs for interstate service under present 
separations procedures, but apparent inability to eats the sarne reductions 
for local service. In fact, the company is even Pane to maintain the 
quality of local service. 

In dealing with the petition of the City of New York the majority 
disingenuously relies on the California PUC case [ The Public Utilities 
Commission of the Sate of California v. United States, 356 F. 2d 236 
(9th Cir. 1966), cert. denied, 385 U. S. 816 (1966), attirming Fcc 
65-93 (1965)], despite the fact that the case before us raises an 


entirely different legal situation. Not only has the FCC here made its 


decision on continuous survellance after a formal rate proceeding 
n which a rate of return was specified, but the Commission in this 
continuous surveillance proceeding recognized the need for some 

sort of consumer representation by appointing special staff counsel. 
Finally, the City of New York petition is in effect a petition to suspend 
the new tariffs that have been filed by Bell, thus clearly avoiding the 
procedural defects found by the Court in the California PUC case. 

t is also instructive to examine the rate reductions that Bell 
has filed. So little information has been filed by Bell that it is 
impossible to tell whether the rate changes will result in any reductions 
at all. No information has been furnished to indicate how Bell arrived 
at these reductions, or what alternatives were presented and rejected 
by the company. Bell estimates that the reductions will result ina 
$151 million reduction in gross revenues. This figure was achieved by 


repricing the estimated calls for 1970 under the new tariffs (a $166 


million revenue reduction), subtracting $45 million for the new revenue 


stimulated by the lower prices, and adding $39 million to the reduction 


for the shifts in calling patterns stimulated by the reductions. 
By allowing Bell to do its repricing based on anticipated 1970 
calling rates, rather than the 1969 test year data upon which the company | 


urged the Commission to rely in all its other calculations adout future 


financial results, the Commission allows the company to overestimate 


the revenue reduction effect of the rate changes. Apparently some 
effort is being made to induce Bell to modify its position, but the 
result is that the Commission here accepts tariffs which clearly do 
not result in a $150 million reduction. Bell thus uses. "future pro- 
jections' when they serve its corporate interests, and simply refuses 
to supply the data when its interests may be harmed by making full 
disclosure. 
The Commission has very little data, and almost no capacity 
_to evaluate what it does have. It has given little consideratio 
peaking characteristics of message toll telephone service (MTT), 
or the effect of the reductions on telephone system wise ea, 
Finally, the Commission ignores the iaci tha 
received, and will soon receive more, additional incom 


in the continuous surveillance negotiations. 


In November 1969 the Commission allowed S29 

increases to go into effect for the television program transmissio 
service and the teletypewriter (TWX) service. These incr 

to be offset by reductions in the MTT service. 

reductions are now to not be made until February i970. 


The Commission has refused to direct Deli to taxe accou 


changes in the surtax. Bell's new rates are Cue :: 


So is a surtax reduction. If the surtax goes from 16%.to 5%, as.is now. 


-5- 
proposed, Bell will receive about $70 million in additional revenue 
from this single change alone! There is no disagreement about this 


It is typical of the kind of "known changes''the Commission 


a base year. Since its inception the Commission has calculated 

Bell's rate of return on the assumption that the consumer should 

pay the full surtax--and much of Bell's case for rate increases in 

the states depends on the effects of the surtax. Even if justification 
could have been found for this earlier policy, clearly now these tax 
charges should be returned to the consumer. Instead, the majority 
promises a review "sometime" in 1970 to consider Bell's level of 
earning--during which Bell will be allowed io pocket the entire benefits 
of the surtax change. 

Bell has recently chosen this, of all times, to raise its 
dividend payout. It takes this brazen and untimely action cesta its 
argument during the surveillance proceedings, and the testimony of its 
experts, that Bell's stock should be treated the same as industrial 
growth stocks. Growth companies typically use retained earnings to 
finance growth--not to increase dividends. Bell's action in raising 


its dividend is not only cynically inconsistent with its formal presentation 


to the FCC, it also will result in increase xternal financing requirements 


to the detriment of the consumer (and possibly shareholders as wel!). 


AOS 
-6- 
We = used to telephone regulation that is more designed to 
corporate interest than consumer interest. . That's not new, 
But a new and basic question in this proceeding is whether the Commission 


can insulate the company and the Commission from review by parties 


who feel themselves aggrieved. Perhaps it can. But if so it is a sad 


commentary on the present state of control of monopoly enterprise 


generally, and of the telephone company in particular. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


American Telephone and Telegraph Company Docket No. 18128 


Long Lines Department 


Revisions of Tariff F.C.C. No. 260 
Private Line Services, Series 5000 
(Telpak) 


OPPOSITION 
(To Be Acted Upon by the Commission) 


The Bell System Respondents (Bell), pursuant to 
§ 1.106(g) of the Commission's Rules, hereby oppose the 
petitions for reconsideration of Penn Central Transporta- 
tion Company (Penn Central) and the Association of American 
Railroads (AAR), dated December 5, 1969 and December 8, 1969, 
respectively. In support of its opposition Bell respectfully 
states the following: 

1. Petitioners ask reconsideration of the account- 


ing order set forth in Paragraph 15 of the Commission's Memo- 


randum Opinion and Order of October 29, 1969 herein (FCC. 


69-1196, released November 6, 1969). Their principal asser- 
tion is that, as a result of the reduced equivalency of 
telegraph grade to telephone grade channels contained in the 
TELPAK tariff revision filcda on Octci:er 1 with AT&T Trans- 


mittal No. 10609, customers may be required to order individual ~ 


private line services to meet requirements which could have 


been priced in TELPAK sections under a higher equivalency 
ratio. Petitioners urge that the Commission recast its 

order to require AT&T to account for the amounts received 
for these other services. Petitioners also request similar 
modification of the Commission's accounting order of July 10, 
1968 (13 ¥.C.C.2d 853) which dealt with the TELPAK rate revi- 
sions that became effective on September 1, 1968.* 

2. These petitions contain no new considerations 
which have not previously been brought to the Commission's 
attention. Appendix A to Penn Central's present petition 
consists of a copy of its previous petition, dated July 9, 
1968, in which it urged the Commission to impose similar 
accounting requirements in connection with the current 
TELPAK rates which became effective on September 1, 1968. 
This earlier petition may have been filed too late to 
receive express consideration in the Commission's above 
order of July 10, 1968. However, Penn Central again 
expressly requested similar relief in its "Petition for 
Suspension and Investigation, and for Imposition of an 


Accounting Order" dated October 15, 196%-* which was before 


* Insofar as the present petitions are directed to the 
Commission's Opinion and Order of Juiy 10, 1968, they 
are untimely, eae well over a year after the time 
permitted by § 1.106(f) of the Commission's Rules. 


Paragraph 9 of that petition noted the possibility of 
reconfigurations to accommodate the reduced equivalency 
ratio and paragraph 10 stated that the "accounting order 
‘mst... recognize .. . the effect of the changed 
equivalency ratio, and the probability of spill-overs 
into interexchange channels." 


the Commission when it adopted its Order of October 29, 
1969. 

3. Turning to the merits, we believe the Commis- 
sion's orders correctly limited the accounting to amounts 
received under the revised TELPAK rate schedules. The 
accounting and refund provisions of § 204 of the Communi- 
cations Act apply only where there is a "proposed increased 
charge" whose operation. has been suspended, and the refund is 
limited by the Act to "such increased charges." Thus, the 
only charges subject to refund under the Act are those pre- 
‘viously suspended - which, in this case, are the TELPAK 
charges. Hence, there is no statutory basis for requiring 


an accounting of amounts received under other tariffs whose 


charges have not been increased or suspended. 


4. On practical grounds as well, these petitions 
should be denied. TELPAK sections typically form parts of 
complex and dynamically changing communication systems. The 
TELPAK tariff revisions filed by AT&L on October 1, 1969 (as 
well as those which became effective september 1, 1968) are 
not limited to a change in the equivalency.regulation, but 
also increase the rates for TELPAK C and D base capacities, 
for service terminals and for connecting arrangements. These 
rate increases will undoubtedly impel some customers to re- 
vise their requirements and undertake extensive reconfigura- 


tions of their systems. As suggested by Penn Central (para. 7) 


these changes may include the selection of alternative ser- 
vice offerings and a reduction in the quantity of service 
furnished by Bell. They may also include the selection of 
different geographic routings or pricing configurations, 
the utilization of non-Bell furnished equipment and services 
and a general restructuring of the customer's communication 
requirement. There is no practicable means of ascertaining 
which request for a different or additional service may be 
attributable to the change in the equivalency regulation. 
Moreover, even if a private line circuit could be properly 
identified as "spill-cver" initially, its continuing status 
as such would always be subject to doubt with changes in 
TELPAK pricing configurations and other service requirements. 
5, In other cases, a customer utilizing TELPAK, 
Private Line, and Message Toll Telephone services may simply 
decide to devote a larger proportion of a given TELPAK base 
capacity to teletypewriter service, relinquishing some por- 
tion of its TELPAK base capacity previously arranged for 
voice service. In such a case, the "spill-over," if any, 
would probably be reflected in increased MIT billings. 
There is no way of identifying and quantifying that increase. 
To take another example, assume a service requirement involv- 
ing three points - X, Y, and 2. X and Y form the base, and 


Z% the vertex of a triangle. A customer who presently utilizes 


TELPAK C sections between X and Z and between Z and Y might, 


as a result of the TELPAK tariff changes, convert toa 


TELPAK D'section between X and Y, with side-legs, comprised 


of Series 1000, 2000, or 8000 channels, between X and Z. 


There would be no demonstrably correct way of associating 

a portion of the revenues from the non-TELPAK services that 
make up the side-legs with the change in the equivalency 
regulation. 

6. The difficulties of identifying and accounting 
for, customer by customer, other services that may be ordered 
as a result of the reduction in the equivalency regulation 
are matched by the problems that would be involved in attempt- 
ing to postulate retrospectively what would have been the 
TELPAK usage of individual customers under a higher equiva- 
lency ratio. The ultimate responsibility for the selection 
of the type of service to be utilized and the point-to-point 
configuration of a customer's communication system rests with 
the customer. In the case of a complex system, given the 
dynamic and changing nature of many customers! requirements, 
the variety of possible routings, the economic trade-offs 
implicit in the different rates for TELPAK C, TELPAK D, and 
channels ordered under other tariffs, and the differences in 
regulations which may influence the choice among services, 
two customers might, under similar circumstances, choose sys- 
tems with widely different configurations and point-to-point 


operating characteristics. As Penn Central stated in its 


él] 
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earlier petition,* "It is self-evident that there are a 


multitude of possible configurations and that the costs 
thereof can vary widely." It would be impracticable, if 
not impossible, for the carriers to keep accounting records 
that would enable them to determine retrospectwelyp month 
by month, the network layouts that might have been ordered 
under some equivalency ratio different from that in effect 
when the services were actually ordered. 

7, Penn Central (para. 10) and AAR (Gass 5) now 
suggest that they can keep records sufficient to indicate 
the number of channels that would have been included in 
TELPAK sections under equivalency ratios of six-to-one and 
twelve-to-one, and Penn Central further alleges that such 
data will make it possible to calculate the TELPAK sections 
that would have been required under any other equivalency 
ratio. For the reasons already indicated we are unable to 
perceive the adequacy or validity of such data for the pur- 
poses proposed. Moreover, Petitioners apparently have pro- 
ceeded on the erroneous assumption th.t the equivalency 
regulation alone will determine the quantum of TELPAK ser- 
vice that is ordered. But whether changes in the equivalency 
regulations will raise or lower overall TELPAK charges depends 


upon the level of other TELPAK rate elements, the rates for 


* Petition for Suspension and Investigation, and for Imposi- 
tion of an Accounting Order, dated October 15, 1969, para. 


9. 


other services and the demand characteristics of the market. 
In this docket the issues relating to the appropriate equiva- 
leney are essentially questions of rate structure, not rate 
Level. The lower equivalency ratic proposed is a refiection 
of the relatively higher costs of providing telegraph as 
opposed to telephone channel terminals. Consequently, even 
if the Commission should ultimately find a higher equivalency 
ratio appropriate, any resulting advantage on that account to 


users of telegraph grade channels would likely be offset by 


higher charges for other rate elements.* Hence a mechanical, 


after-the-fact application of a different equivalency ratio 
could not provide the basis for a sound determination of the 
amount of TELPAK service that would in fact have been ordered 
by the users of our other services. 

8. Thus, both legal and practical considerations 


dictate that any refund of TELPAK overcharges pursuant to 


§ 204 of the Act be determined by a comparison of the TELPAK 
service actually provided at the rates in effect and the 


charges for such service at the rates vitimately found 


Counsei for Penn Central has informed us that the asser- 
tion in paragraph 5 of its petition that "the increased 
charges to be imposed on this petitioner alone will likely 
amount to millions of dollars before the issues in this 
proceeding are finally determined" was intended to refer 
to its total estimated charges commencing with the TELPAK 
rate increases that became effective on September 1, 1968. 
It would seem that only minor fractions of any such amount 
ae be associated with changes in the equivalency regula- 
ion. 


justified, and that the accounting performed under § 204 
correspondingly be limited to amounts received ‘under the 


suspended TELPAK tariffs. 


WHEREFORE, the aforesaid petitions for reconsid- 


eration should be denied. 


Respectfully submitted, 
BELL SYSTEM RESPONDENTS 


By. /s/ Harold _J. Cohen 
Farold J. Cohen 


By. /s/ C. Duane Aldrich 
C. Duane Aldrich 


By. /s/ Herbert R. Sokolsky 
Herbert R. Sokolsky 


195 Broadway 
New York, New York 10007 


Their Attorneys 


December 23, 1969 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


American Telephone and Telegraph Company Docket No. 18128 


Long Lines Department 


Revisions of Tariff F.C-.C. No. 260 
Private Line Services, Series 5000 
(Telpak) 


wes Ywrwo wy’ 


OPPOSITION 
(To Be Acted Upon by the Commission) 


The Bell System Respondents (Bell), pursuant to 
§ 1:106(g) of the Commission's Rules, hereby oppose the 


Petitions for Reconsideration dated December 8, 1969 filed 


on behalf of Microwave Communications, Inc. (MCI) and MCI- 
New York West, Inc. (NYW).* In support of this opposition 
it is respectfully stated as follows: 

1. Petitioners request that the Commission recon- 
sider the action taken in its Memorandum Opinion and Order 
released November 6, 1969 (FCC 69-1195) insofar as it denied 
rejection or suspension of the Series 11000 tariff offering 
and permitted the tariff revisions embodying this service to 
go into effect. In addition, MCI requests that the investi- 


gation of these tariff revisions be expedited and considered ~ 


* NYW's Petition is defective because of a failure to com- 
ply with that portion of § 1.106(b) pertaining to the 
showing required in a petition for reconsideration by a 
person not a party to the proceeding. 


dau 
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separately from the broader issues in Docket No. 18128 


which relate to the lawfulness of the nonprogram service 
portions of Tariff F.C.C. No. 260. 

2. At the outset it is clear that, apart from 
the merits of the claims made by Petitioners, the relief 
requested, i.e., rejection or suspension will not lie. 

The tariff revisions at issue went into effect on November 
1, 1969. Under the statutory scheme of the Communi¢ations 
Act these rates can be modified by the Commission only after 
hearing pursuant to § 205 of the Communications Act. 

3. In any event, the arguments advanced by MCI 
are without merit. MCI has, in substance, done nothing 
other than to simply restate the same arguments which were 
considered and rejected by the Commission in its November 6 
Memorandum Opinion and Order (FCC 69-1196, paras. 2-8) 
denying the relief here requested. The material contained 
in MCI's Petition beginning in paragraph 19 and the’ matter 
displayed in the table on page 16A contain erroneous state- 


ments of fact and misleading arguments based on specious 


* Thus it is unclear what MCI is requesting the Commission 
to stay in its Petition for Stay dated December 8, 1969, 
since the rates in question are already in effect. Inso- 
far as the portion of that Petition dealing with separate 
hearing treatment of the Series 11000 rates is concerned, 
it does not appear that any stay, as such, of the Commis- 
sion's November 6 Order is necessary. In these circum- 
stances we do not believe a separate response to. the 
Petition for Stay is required. 


data comparisons. The propriety of MCI's assertion of 

these factual allegations for the first time in its peti- 
tion for reconsideration is dubious in view of the failure 
to show compliance with the requirements of § 1.106(c) of 
the Commission's Rules. In any event, this material relates 
to arguments previously made by MCI concerning the alleged ; 
discriminatory nature of the AT&T rate structure. Such 
arguments can be appropriately dealt with in the Commis- 
sion's investigation in Docket No. 18128. Therefore, the 
requests for this relief should be denied. 

4, NYW's Ashbacker argument is entirely inappo- 
site. * It. is clear that neither the offering of Series 
11000 by AT&T nor the action by the Commission permitting 
Series 11000 rates to go into effect gives rise to rights 
cognizable under the Ashbacker doctrine. The Commission~- 
has made it clear that questions regarding the extent to 
which additional § 214 authority or radio licenses may be 
required for Series 11000 service should be determined only 
after the development of facts on the hearing record in this 


proceeding (FCC 69-1196, para. +). 


5. MCI requests that the investigation pertaining 


to Series 11000 be separated from the broader issues involved 
in Docket No. 18128 and decided on an expedited basis. Apart 


from an allegation that a determination of the issues relating 


* See Ashbacker Radio Corp. v. Federal Communications Comm'n, 
326 U.S. 327 (1945). 


to Series 11000 would be unduly delayed in Docket No. 
18128, MCI advances only contradictory reasons in support 
of this request. - Thus, on the one hand, it asserts that 
the issues to be tried in Docket No. 18128 "are, for’ the 
most part, general in nature, applying equally to all of 
the AT&T private line tariff schedules," and that the 
issues and implications arising out of the Series 11000 
offering are "unique" (paras. 6, 31). On the other hand, 
MCI also asserts that the Series 11000 issues are "funda- 
mental and far reaching" (para. 31) and "unique to the 
continuing private line morass" (para. 8). In fact, the 
severance requested by MCI would be appropriate only if 
the Commission believes that the lawfulness of the Series 
11000 revisions can be determined apart from a concurrent 
consideration of the other elements of Bell private line 
services, a conclusion which appears to be belied by the 


Commission's prior pronouncements in this proceeding sug- 


gesting a close interrelationship among all such services, 


including Series 11000. 


=i 


WHEREFORE, the aforesaid Petitions for Recon- 


sideration should be denied. 


Respectfully submitted, 
BELL SYSTEM RESPONDENTS 


By__/s/ Harold J. Cohen 
Harold J. Cohen 


By___/s/ C. Duane Aldrich 
C. Duane Aldrich 


By__/s/ Alfred A. Green 
Alfred A. Green 


195 Broadway 
New York, New York 10007 


Their Attorneys 


December 23, 1969 


! 


Before the 
FEDERAL COMMUNICATIONS COMMISSICK ° 
Washington, D. C. 20 sok 


in the Matter of 


fhmerican Telephone and. Telegraph Company 
Zong Lines Departmen® 
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Revisions of Tariff F.C.C. No. 260 
Private Line Services, Series 5000 
(Telpak) 


eros” 


OPPOSITION TO MOTION ROR SWAY 
(To Be Acted Upon by the Commission) 


The Bell System Respondents (Bell), pursuant to 
§ 1.45 of the Commission's Rules, hereby ODpOSe the Motion 
for Stay dated December 19, 196% filed by Air Transport 
Association of America, Aeronautical Radio, Ine., United 
Air Lines, Inc., Bastern Air Lines, inc., and Enery Air 


Freight Corporation (herein collectively designated Airlines), 


aha in support of such opposition respectfully state as fol- 


lows: 

1. The Airlines request that the Commission stay 
the effective date of its Memorandum Opinion and Order released 
November 6, 1969 (FCC 69-1196), and "the effectiveness of fur- 
ther TELPAK rate increases - + + presently authorized under 
said Memorandum Opinion and Order to become effective February 
1, 1970." Such stay is requested pending Commission dispcsi- 


“ton of the Airlines’ petition for reconsideration filed 


November 18, 1969, and, in the event the Commission denies 
the relief sought in the petition for reconsideration, pend- 
ing conclusion of all proceedings on judicial review. 

2. ‘The Motion for Stay should be denied. Mani- 
festly the purpose of the motion is to secure a deferment of 
the effective date of the TELPAK rate revisions now scheduled 
to become effective February 1, 1970. But a stay of the Com- 
mission's Memorandum Opinion and Order of November 6 would 
accomplish nothing in that regard since the effectiveness of 
the TELPAK rate revisions does not depend on cperation of the 
Commission's order. By its November 6 decision the Commission 
instituted an investigation of the revised TELPAK rates, sus- 
pended such rates for the full three-month period authorized 
by § 20% of the Communications Act, and in conjunction there- 
with ordered that the carrierskeep account of the amounts 
received under the revised rates, such amounts to be subject 
to possible refund after hearing and decision. Under the 


provisions of § 204, the suspended rates "shall go into effect" 


at the end of the suspension period, unless during that period 


the reauired full hearing has been completed and a Commission 
order issued. Hence a stay of the Commission's order could not 
delay the effectiveness of the revised TELPAK rates beyond 
February 1, since their effectiveness on that date does not 
depend on the authority of the Commission's order, but rests 


squarely on the carriers' right to file rates under the Act. 


3. The Airlines have coupled their request for 
a stay of the Commission's November 6 order with a request 
for a stay of "the effectiveness of further TELPAK rate 


increases." In substance this is simply a repetition of 


the requests for extraordinary relief previously made herein 


on four oceasions by these parties.* As such this aspect of 
the motion is subject to summary rejection on the ground that 
it is repetitious and filed without compliance with § 1.106(f) 
of the Commission's Rules. In any event, in their responses 
to the Airlines' pleadings noted above Bell has demonstrated 
the lack of any basis or justification for such extraordinary 
relief. See the Oppositions dated October 24 and December 2,5 
1969, both of which are incorporated herein by narenonees 

4, In an attempt to buttress their request for a 
stay of the TELPAK rate revisions during the pendency of 
administrative and judicial review, the Airlines argue that 
imposition of such rates will cause them irreparable injury. 
In support of this argument they have attached an affidavit, 


purporting to detail the impact of these rates on the airline 


—— 

* Petition to Reject, or Require or Secure Withdrawal of, 
Further Telpak Rate Increases, and Request for Oral Argu- 
ment, dated October 10, 1969; Petition for Suspension and 
an Accounting, and for Other Relief, dated October 17, 
1969; Petition for Reconsideration Predicated Principally 
Upon New Facts Reflecting Basic Misconceptions and Result- 
ing in Apparent Prejudgment, dated November 18, 1969; and 
ARINC Petition for Suspension and Accounting, for With- 
drawal or Postponement, and for Other Relief, dated 
October 17, 1969. 


industry, which concludes that the "ultimate result of these 
tariff changes will be substantial disruption of a vital ser- 
viee rendered by ARINC to the air transport industry and the 
public." That the impact of the revised rates on the air- 
lines' communications expenses will be substantial is clear, 
put the affidavit provides no substantiation for the assertion 
that the result will be a disruption of vital services to the 
airlines, or that the refund and reparation provisions of the 
Communications Act are inadequate to protect the airlines in 
the event of ultimate Commission findings that TELPAK rate 
levels are too high. 

5. The methods employed in preparing the table of 
estimated TELPAK charges shown on page 1 of the affidavit are 
not revealed in the affidavit, put experience has shown that 
ARINC's estimates of the impact of TELPAK rate changes tend to 
be inflated. During cross-examination of the affiant John S. 
Andersen (in the hearings in Docket No. 16258) he acknowledged 
that the actual effect on the airlines of the September l, 1968 
TELPAK rate changes had been substantially less than estimated 


by ARINC. (36% increase versus 52% estimated. Docket No. 


16258, Tr. 19822-24. And see Tr. 19831-34 for another example 


of unrealistic assumptions used by ARINC in estimating future 
TELPAK charges.) Moreover, there is no showing in the affi- 


davit of the relative significance of communications charges 
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in the airlines' total operating budgets, nor is there even 
any allegation that the airlines are, or will be, financially 
unable to pay the TELPAK charges in question, or that they 
will be unable to order any communications services required 
for their operations. In these circumstances the claim that 
the TELPAK rate revisions will cause irreparable injury to 
the Airlines is without substance. 

6. Essentially the same claims of adverse impact 


on the airlines were argued by ARINC and were before the 


Commission when it issued its Memorandum Opinion and Order 


of November $6. (See ARINC Petition for Suspension and 
Accounting, dated October 17, 1969, pp. 3-5 and Attachments. ) 
The Commission indicated its awareness of these arguments 
in its decision, and concluded that, apart from any question 
as to its: authority, there was no necessity, in the protec- 
tion of the interests of the parties involved, for the impo- 
sition of relief beyond suspension of the rates. for the full 
statutory period and an accounting order (Memorandum Opinion 
and Order, paras. 10, 12). 

WHEREFORE, the Motion for Stay should be denied. 


Repsectfully submitted, 
BELL SYSTEM RESPONDENTS 
By__/s/ Harold J. Cohen 


Harold J. Cohen 
By__/s/_C. Duane Aldrich 
C. Duane Aldrich 


195 Broadway 
New York, New York 10007 


December 30, 1969 Their Attorneys 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


AMERICAN TELEPAONE AND TELUGRAPR 
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Revisions of Tariff F.C.C. No. 260, 
Private Line Services, Series 5000 
TELTAX ) 
MEMORANDUM OPINION AND ORDER 
Adopted: January 16, 1970 ; Released: January 19, 1970 
By the Cormission: ‘Commissioner Jonnson concurring in part and dissenting in 
part vor the reasons stated in his opinion, 20 FCC 2d 383 » 5) 


390 (1969). 


i 


1. The Commission has before it for disposition numezous 
petitions for reconsidezation, and associated petitions, 1/ directed 
at our Memorandum Opinion and Order of November 6, 1969, in 
Docket 18128 (20 F.C.C. 2d 383). 2/ 


2. A petition for reconsideration of the November 6, 1969 
order was filed by the Air Transport Association of America, United 
Air Lines, Inc., Eastern Air Lines, Inc., and Dmery Air Freight 
Corporation (Airline Parties) on November 18, 1969, xequesting zre- 
consideration of that order insofar as it denied a previous Aizline 
Parties petition "to reject, or require or secure withdrawal of, 
further Telpak rate increases." 3/ The Airline Parties requested 
reconsideration of the above noted oxcer because they state that the 
Comnission has committed error by allegedly trying to negotiate rate 
levels for specific services as a part of the continuing surveillance 


ee 
1/ 4 list of 211 petitions and responsive pleadings is contained in 
Attacament A. 


2/ That order suspended Telpak tariff revisions filed on October 1, 
1969, to be effective November 1, 1969, until February 1, 1970, aad 
also allowed the Series 11000 tariff offering to decom effective as 
scheculed by the American Telephone and Telegraph Company (AT&T). 


3/ As noted in Appendix A, Aerospace Industries Association of 
America, Inc. (AIA), filed a tesponsive pleading to the Airline Parties 
petition. AIA, while neither supporting the petition nor opposing it, 
requested that action on that petition be taken before January 2, 1970, 
so that there would be a final Comission order on wnich judicial zc- 
view could be sought. The Comnission considered the AIA petition to 
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procedures used in reviewing the Bell System's interstate operations. 
In this respect, the Airline Parties cite our press release of 
November 5, 1969 (FCC 69-1210) in which we stated that as a result of 
our continuing surveillance of the Bell System's interstate operations, 
rate reductions for interstate long distance telephone calls would be 
filed totalling $150 million per year. t was also noted in that re- 
lease that in addition to the $150 million reduction, AT&T had previ- 
ously agreed to file reductions for interstate long distance telephone 
calls of about $87 million representing an offset to increases in 
revenues from higher rates proposed by AT&T for television and audio 
transmission, Telpak and TWX services, The Airline Parties argue that 
the mention of the offset in the press release concerning reductions 
secured by means of the continuing surveillance procedures represents 
an expression by the Commission that the private line increases are 
lawful and that the issues in those proceedings concerning the rate 
increases in question have been prejudged. The $87 million figure 

was included in the anouncement of the $150 million reduction for pur- 
poses o< clarification so that the public would be advised that the 
$150 million rate reduction was separate and apart from the offsetting 
reductions to be offered by the company. 


3. The Airline Parties' petition thus completely disregards the 
fact that the approximately $87 million offsct is completely indepen= 
dent of and unrelated to the reductions resulting from the continuing 
surveillance. The increased private line rates resulted =rom cost 
studies made by AT&T as a result of phase 1-B of Docket 16258 and 
allegedly are in conformance with the Statement on Ratemaking Prin- 
ciples and Factors agreed to by the parties to that proceeding. S/ 

These studics had been instituted in the carly part of 1969 and, there- 
fore, antedated the continuing surveillance actions by several months, 
In addition, the rates proposed as a result of the studies and the total 
amount of the increase was solely the rwsponsibility of AT&T. These 
carrier initiated rates were not subject to prior Comnission or staff 
approval. 


4, The fact that AT&T is offsetting the increased private 
line rates with decreases in MIT and WATS rates results from the 
position taken by the Commission's staff early in i969 when AT&T first 
determined that it would make new cost studies of all of its interstate 
services. At that time, the staff took the position that inasmuch as 


3/ (Continued) be of merit but because of subsequently filed petitions 
for reconsideration, and the time necessary for responsive pleadings, 
action before the January 2nd date was not possidle., The National 
Association of Motor Bus Owners (NAMBO) also filed a petition for re- 
consideration, Since that petition raises the same arguments as the 
Airline Parties, the disposition of the Airline Parties' petition 

will be applicable to both. 

4/ The Statement is contained in Appendix A of our Memorandum Opinion 
and Order aduptad July 29, 1969, 18 T.C.C, 2d 761, 765. As noted in 
that order, the Comuission has not approved the Statement and reserves 
judgment as to the proper principles and tactors that should be applied 
in individual proceedings. 
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the Commission had just recently determined what the proper range for 
AT&T's rate of!return was, and had ordered adjustments in the overall 
interstate earnings of the company, any increase in rates which re- 
sulted in an increase in the total interstate revenues would increase 
earnings above the levels found to be reasonable and would be contrary 
to the findings and conclusions reached in that decision. AT&T agreed 
that any increase in revenues for any service resulting from rate ad- 
justmeats would be accompanied by such adjustments in rates to other 
services asi would result in an offsetting reduction in revenues, so 
that the company's overall rate of return would not be altered. It 

is to be stressed that the proposal of the increased private line 

and the decrease in MIT and WATS rates was solely AT&T's. The Com- 
mission's staff participation merely insured that the company's over- 
all return would not be altered as a resuit of any adjustments to the 
rates for any interstate service which may have been indicated by the 
study results. The $87 million reduction in long distance telephone 
calls when coupled with the increases in rates to the other services, 
represents a maintenance of AT&T's overall rate of return, Thus, 
while AT&T's overall revenues were unaffected, customers for AT&T's 
other services received the benefits of offsetting rate reductions. 
What the Airline Parties request of the Commission is a determination, 
before hearing of the relative equities affecting the various custo- 
mers of ATST's service. This we will not do. 


5. The reductions that resulted from the continuing sur- 
veillance, on the other hand, represent a reduction in AT&T's overall 
earnings. In permitting the reduction totalling $150 million to become 
effective, we considered cost of capital and the level and trends in 
the carrier's revenues, expenses and earnings and the other relevant 
factors affecting rate of return. The $87 million offset did not enter 
into the consideration of the final amount of the reduction that was 
made since this offset would not in any way change AT&T's overall rate 
of return -- the only question discussed at the continuing surveillance 
sessions. 


6. The Airline Parties also state in their petition that once 
the higher private line rates go into effect and the interstate long 
distance call rates are reduced, there is little realistic likelihood 
that the increases will be held unlawful. In response, it can only 
be stated that the increased rates filed by AT&T must withstand the 
statutory tests of Sections 201(b) and 202(a) of the Communications 
Act. If, in Docket No. 18128, the increased rates are ultimately held 
to be unlawful, and a reduction is ordered, a refund, with interest, 
of all increased amounts received by the carrier may be made, AT&T 
has no resort to any argument that such rates were part of an offset 
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arrangement. 5/ These rates,as all rates filed by carrier initiative, 
must meet the statutory requirements. Accordingly, for the reasons 
stated above, we are denying the Airline Parties! petition. 


7. The Airline Parties also filed a motion requesting the 
Commission to stay the effective date of the November 6, 1969 Memoran- 
dum Opinion and Order and the effectiveness of further Telpak rate in- 
creases pending disposition of their petition for reconsideration, and, 
in the event that petition was denied, until the conclusion of all pro- 
ceedings on judicial review. 


8. As stated above, we are denying the Airline Parties! 
petition for reconsideration herein. Therefore, the only matter left 
for consideration is whether the Telpak rate increases, scheduled to 
become effective February 1, 1970, should be stayed. In support of 
their motion, the Airline Parties allege that the airlines will suf- 
fer irreparable injury if the proposed change in telegraph/telephone 
equivalency ratio and the proposed changes in line haul and terminal ~ 
charges are allowed to become effective. These injuries will, 
allegedly, cause substantial disruption of vital services rendered 
to. the public and rendered by ARINC to the airlines industry. 


9. The Airline Parties do not present convincing evidence 
that irreparable injury will occur. There has been no showing as to 
the amount of service that will no longer be provided to the public 
nor the amount of curtailment of inter end intracompany communications. 
The sole presentation of the Airline Parties is directed to the fact 
that the proposed Telpak rates constitute substantial increases. In 
the instant fact situation, we do not believe that this alone consti- 
tutes irreparable injury. 


10. The Telpak users have long been aware that AT&T con- 
sidered a higher level of Telpak rates was justified. In this re- 
spect, AT&T filed Telpak rate increases on February 1, 1968, to be 
effective May 1, 1968. This filing, which was substantially the 
Same as the February 1, 1970 rates, was withdrawn and superseded by 
the now effective rates which constituted a lesser increase. In addi- 
tion to long standing notice of AT&T's intention to raise Telpak 
rates, the Comnission has advised the Telpak users that in light of 
the constant litigation surrounding the Telpak tariff such users 


3/ Indeed, ATST in its opposition to the Airline Parties’ petition 
has stated: "To the extent that the October 1 Telpak rates or the 
revised TWX or Program rates, may be found ultimately to be exces- 
sive there is nothing to prevent the Commission from ordering the 
filing of revised rates and the refund of amounts unlawfully collec- 
ted prior thereto, and there is nothing in the Commission's conduct 
of the continuing surveillance proceeding which would in any way 
compromise its adility to make such findings or others," 


should prepare their communication budgets for the contingency of 
Telpak rates increases or even the elimination of the service. 6/ 
Further, the lawfulness of Telpak rates has been the subject of in- 
vestigation since these rates were first filed and indeed the rates 
were found to be discriminatory by this Commission. 7/ | The petition 
of the Airline Parties avers that this Commission has prejudged the 
lawfulness of the Telpak rates. This we have not done. In this re- 
gard, it should be noted that while the Commission could have ordered 
the elimination of Telpak in its 1964 decision because of a lack of 
sufficient evidence of the compensatory nature of the Telpai C and 

D rates, we chose to continue our investigation into this issue. 


ll. The Commission has made no decision as to the lawful- 
ness of the Telpak tariff offering or the specific rates provided 
for therein. The thrust of the discussion above is directed to the 
fact that the Telpak users have not been caught by surprise in a 
situation where unexpected rate increases were proposed by the car- 
rier. Therefore, in this situation we believe the rights of the Tel- 
pak users will’ be sufficiently protected by the accounting order that 
was entered, and will deny the motion for stay. 8/ 

12. A second petition for reconsideration was filed by the 
Bethlehem Steel Corporation, E. 1. duPont de Nemours and Company, 
Ford Motor Company, Monsanto Company, Olin Corporation, Republic 
Steel Corporation, Union Carbide Corporation, United States Steel 
Corporation and Westingnouse Electric Corporation (Bethlehem Steel, 
et al.). The petition requests reconsideration of the above- 
mentioned order of November 6, 1969 on the grounds that the Commission 
has prejudged the lawfulness of the Telpak rates scheduled to become 
effective February 1, 1970; that the proposed Telpak rates are without 


———— 
6/ See our Memorandum Opinion and Order instituting the proceeding; 
FCC 68-388, released April 12, 1968. 


2/ See the Telpak case, 37 F.C.C. 1111 (1964). 


8/ While, in the exercise of our discretion, we do not consider it 
warranted in the circumstances of this case to grant the relief 
sought by the Airline Parties, such ection is not considered dis- 
positive of the extent of our authority with respect thereto. The 
burden of demonstrating that we should exercise this extraordinary 
relief is on the party urging that such ection be taken. We do not 
consider that that burden has been met. 
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cost support; and that if the proposed Telpak rates are allowed to 
become effective the increased communications costs will have an ad- 
verse cffect on industrial and commercial operations which depend on 
communications furnished under Telpak. On these three bases, 
Bethlehem Steel, et al., request that the Commission endeavor to in- 
duce further postponement of the Telpak rate increases and to en- 
courage either the maintenance of the present charges or the develop- 
ment of an alternative rate schedule. In the alternative, Bethlehem 
Steel, et al., request that the effective date of the Telpak rate in- 
creases be rescheduled until 60 days after the completion d the inves- 
tigation in Docket 18128. 


13. We are of the opinion that the petition for reconsidera- 
tion should be denied for the following reasons. First, as has been 
discussed above, there are no grounds for alleging that the Commission 
has prejudged the lawfulness of the proposed Telpak rate increases. 

See paras. 2 through 6 supra. As to the second point, Bethlehem Steel, 
et al., argues that AT&T's own cost studies show that the presently 
effective Telpak rates would produce a "profit" in 1971, and that the 
proposed rates would produce even a greater "profit." The cost study 
to which Bethlehem Steel, et al., refer purports to be a long-run in- 
cremental cost study. The Commission has not determined that such 
costs are a correct tool for pricing the Telpak service, or any other 
service offering, nor how such costs should be related to the corres- 
ponding rates. The additional question of whether the AT&T long-run 
incremental cost study employed correct methodology has: yet to be 
determined. Accordingly, the Commission is unable to decide before 
hearing that the proposed Telpak rates are unlawful. 


14. The third objection to the Telpak rate increases 
raised by Bethlehem Steel, et al., is likewise without merit. The 
allegations of Bethlehem Steel, et al., that the Telpak service has 
enhanced the manufacturing and commercial operations throughout the 
United States, that improvements in efficiency will redound to all 
the people of the United States, and that the proposed Telpak rates 
will have a damaging effect upon the level of industrial efficiency 
are without substantial support at this time. Further, assuming 
that such allegations could be proven correct, we are unable to 
state now that such facts would constitute a sufficient basis for 
maintaining the existing, or ordering a lower, level of Teipak rates. 


15. The Penn Central Transportation Company (Penn Central) 
filed a petition for reconsideration and clarification or modifica- 
tion of the accounting order contained in our above-mentioned 
Memorandum Opinion and Order of November 6, 1969. That: orcer re- 
quires the carriers to keep account of all amounts received by 
virtue of the Telpak rates which will become effective Febdruazy 1, 
1970. The clarification requested would go to the proposed changes 
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in telegraph/telephone equivalency ratios in the suspended Telpak 
rate filing. Penn Central states that because of the change in 
equivalency ratio, major reconfiguration of Telpak groupings will 
be required. In many cases, it argues, the channel requirements 
presently served under Telpak would have to be priced under other 
private line offerings. Therefore, Penn Central argues it is con- 
ceivable that during the period of investigation in Docket 18128 it 
will pay to the carriers substantial amounts over and above that 
which would have been required for Telpak configurations based upon 
the rates and regulations ultimately found lawful. 


16. The very nature of identificatioa of channels that 
are at this date affected by the change in equivalency ratios, and 
channels added in the future that may be affected thereby, contains 
sufficient questions of fact that an accounting order is not well 
suited to such changes. Rather, a complaint requesting damanges 
filed by each party affected by the equivalency ratio change would 
seem to be the most efficient way of handling the problem. Since 
Penn Central claims it is able to kecp detailed records of the 
channels used by it that would have been included in Telpak sections, 
the nature of the damages alleged and the extent therefore, should 
not present the problems of specificity foreseen by Penn Central. 
Further, a modification of the type requested by Penn Central would 
create additional burdens both for the carriers and the parties. 

For example, each affected party would be required to file monthly 
reports showing the channels that were priced at other than the 

least expensive rate to the user because of equivalency ratio 

changes and the dollar effect of such changes. Also extensive and 
continuous consultation would be necessary among the Commission staff, 
the various parties and the carriers over the specific accounting pro- 
cedures to be used. This would be unwieldy. For these reasons, and 
particularly because satisfactory alternatives for identifying such 
damages are available, the petition filed by Pénn Central is being 
denied. 


17. The Commission also has before it a motion by Aero- 
space Industries Association of America, Inc. (AIA) requesting that 
the Commission specify a rate of interest that would be applied to 
any refunds ordered as a result of this proceeding. It also requests 
that the interest be compounded on a monthly basis. . AIA argues that 
a rate of interest and the method of application should be specified 
so that (1) all parties and the carriers can plan knowingly and the 
Commission can, thus, avoid claims that various forms of action might 
have been taken had the carriers only known thet such a "high" rate 
of interest was to be prescribed, and (2) time-consuming introduction 
and cross-examinatioa of evidence and filings of pleadings concerning 
the rate of interest can be avoided. 
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18. The reasons advanced by AIA are not sufficiently co- 
gent to require the setting of interest rates and the method of appli- 
cation at this date. Interest rates can vary sharply over periods 
of time as short as a month. Any rate of interest set today to be 
effective for the length of the proceedings in this docket would be 
purely arbitrary and probably inequitable to either the carriers or 
the parties opposing the rate increases. Accordingly, we will defer 
the question of setting an appropriate rate of interest to be applied 
to refunds until such time as that contingency confronts the Commission. 


19. Microwave Communications, Inc. (MCL) also filed a 
‘petition for reconsideration of the November 6, 1969 Memorandum 
Opinion and Order. MCI requests that the Series 11000 offering be 
rejected, or in the alternative, that a special expedited proceeding 
be instituted to determine the lawfulness of the offering. 9/ 


20. The basis for MCL's petition is that Series 11000 
allegedly is identical to the discontinued Telpak A and the present 
Telpak C offerings of AT&T. MCI further argues the apparent dis- 
tinctions between Telpak and Series 11000 stated in our order of 
November 6, 1969, are illusory. We disagree. The thrust of our 
discussion of Telpak and Series 11000 in that order was directed 
to the basic structure of the two offerings. Telpak is a pricing 
arrangement for ordinary private line channels. The justification 
for the reduced rate is based on competitive necessity rather than 
on cost of service. Series 11009, on the other hand, allegedly uses 
a method of providing the service that is sufficiently different from 
Telpak and other private line services so that it is claimed that 
sufficient cost differences exist to justify the differential in 
rates. Whether such differences exist or not is a question of fact 
that we expect will be aggressively tested by parties to this pro- 
ceeding. But we are unable on the facts before us now to state that 
such differences do not exist. 


21. We are unable to agree with MCI that Series 11000 
offering should be given a separate, expedited hearing. ‘As noted 
in their petition Series 11000 is intimately connected with the whole 
question of proper private line pricing structure. Accordingly, 
nothing would be gained by detaching one part of an overall structure 
in an attempt at expedition. 


9/ MCI also filed a petition requesting that the Commission stay the 
effective date of the experimental Series 11000 tarifi offering. In- 
asmuch as the Series 11000 offering had become eifective before the 

petition for stay was filed, the petition is being dismissed as moot. 
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22. MCI-New York West, Inc. (MCI-NYW) filed a petition for 
reconsideration of the November 6, 1969 Memorandum Opinion and Order 
insofar as that order allowed the experimental Series 11000 tariff 
offering to become effective. The basis for the petition is grounded 
in radio frequency spectrum rights. MCI-NYW states that it presently 
has applications before this Commission for radio frequencies between 
New York and Chicago and that AT&T has served notice that it intends 
to object to these applications on the grounds, inter alia, that if 
such applications are granted normal growth of AT&T facilities will be 
interfered with. MCI-NYW argues that the Ashbacker doctrine (Ash- 
backer Radio Corp. v. Federal Communications Commission, 326 U.S. 

327 (1946) requires rejection of Series 11009 since if it is not re- 
jected AT&T will occupy radio frequencies and later put MCI-NYW into 
a hearing on its application on the grounds of future blockage of 
these frequencies. 


23. The Ashbacker doctrine requires that mutually ex- 
clusive applications be considered comparatively. AT&T has stated 
that no new applications will be required to provide the Series 
11090 service and in fact none are before the Commission. There- 
fore, since no AT&T application is before us, the Ashbacker doctrine 
is not applicable. Accordingly, the MCL-NYW petition is being 
denied. 10/ : 


24. | Accordingly, IT IS ORDERED that the petitions and 
motions contained in Appendix A, with the exception of the petition 
for stay filed by Microwave Communications, Inc. are hereby denied. 
Microwave Communications, Inc.'s petition for stay is hereby dis- 
missed. 


FEDERAL COMMUNICATIONS COMMISSION 


of A 47 
few 7- RE oo 
Ben F, Waplee 
Attachment: Appendix A . Secretary 


10/ It should be noted that if it is determined thet additional 
Section 214 authority or radio licenses are required to provide the 
Series 11000 services, these applications and radio licenses will be 
subject to opposition by any interested party just as would any other 
application or radio license. 
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APPENDIX A 


“Petition for Reconsideration Predicated Principally upon New 
Facts Reflecting Basic Misconceptions and Resulting in Apparent 
Prejudgment" filed by The Air Transport Association of America, 
United Air Lines, Inc., Eastern Air Lines, Inc., and Emery Air 
Freight Corporation on November 18, 1969. 


“Opposition to Petition for Reconsideration" filed by: the 
American Telephone and Telegraph Company on December 2, 1969. 


"Comments of Aerospace Industries Association of America, Inc., 
Concerning Petition for Reconsideration" filed on November 28, 
1969. : 


"Opposition to Petition for Reconsideration of 'Airline-Industry 
Parties'" filed by The Western Union Telegraph Company on 
November 26, 1969. 


Motion of Aerospace Industries Association of America, Inc., to 

Amend Order Providing for Suspension of American Telephone and 

_ Telegraph Company's Increased Rate Filings for Its Private Line 
‘ Services, Series 5000 (Telpak)" filed on November 19, 1969. 


"Opposition" filed by the American Telephone and Telegraph Com- 
pany on December 3, 1969. 


"Reply to AT&T Opposition to Motion of Aerospace Industries 
Association of America, Inc. to Amend Order to Specify the Rate ~ 
of Interest'' filed December 5, 1969. 


“Petition of Penn Central Transportation Company for Reconsid- 
eration and Clarification or Modification of Accounting Order" 
filed on December 5, 1969. 


"Opposition" filed by the Bell System Respondents on. 
December 23, 1969. 


"Reply to Opposition" filed by the Association of American Rail- 
roads on January 5, 1970. 


"Reply to Opposition" filed by the Penn Central Transportation 
Company on December 31, 1969. 


“petition for Reconsideration" filed by MCI-New York West, Inc., 
on December 8, 1969. ’ 


"petition for Stay" filed by Microwave Communications, Inc., on 
December 8, 1969. 
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Before tne 
SDERAL COMMUNICSE IONS COMAITSSION 40948 
lashington, D.C. 20554 


FCC 7O - 101 


In the Matter of 


AMERICAN TRLEPHONS AND TELEGE ANY 


CaMV LCA 
- 263, Long 
ze TeLecomrunications Service 


MEMORANDUM OPINION AND ORDER* 
Adopted Janwmry 22, 1970 ; Released January 30, 1970 


By the Commission: Cormissioner Johnson concurring in the result. 


: Commission has before it a Petition for Hearing and 
Suspens £ Proposed Tariff Revisions Re Message Toll Telephone 
Service 7 Prescription of Interim Change in Separations Pro- 

i by the National Association of Regulatory Utility 
(NARUC) on Janvary 13, 1970. NARUC requests that the 

above-captioned tariff revisions filed on January 2, 1970, to beccme 
effective Fetruery 1, 1970, be suspended for three months, a hear- 
ing be instituted to investigate the lawfulness cf the proposed 
revisions, and, during the interim, changes be made in the juris- 
Gictionel separations vrocedures. In support of its vetition, NARUC 
argues that the $87 million reduction proposed in the above-canvioned 
tariff revisions is in fact a reduction in the Bell System's inter- 
state earnings and that such an earnings reduction will favor only 
2 relatively small, affluent class of telephone users while edversely 
effecting the users of intrastate telephone service. : 

2. The NARUC petition is not well-founded in fact. The $87 
million reduction in the MIT and WATS services will not resuit in a 
reduction of the Beil System's interstate earnings. This reduction 
is coupled with rate increases in the Bell System's TWX, program transmis- 
sion and private line services of aoproximately the same magnitude. The 
effect of the tariff revisions in all of these services is to change the 
relative earnings of each class cf service and will have no effect on the 
Beil System's overall rate of return on interstate operetions 1/. There- 
fore, we find no merit to the conclusion that intrastate users of 


3/See our Mexorendua Orinion and Order in Docket Ho. 18128 released 
nuery 19, 1970 (#CC 70-75). 


/ 
oe 
* 


Not part of record certified by Commission. 
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2. 


cormuniestions will te in any wey burdened by the tariff revisions 
in question. 


“>. 3. The contentions contained in the instent petition do not 

differ materielly from those made by NARUC in a previous petition in 

which it sought suspension or rejection of tariff schedules effective 

Jenvary 1, 1970, designed to reduce the interstate rates in the amount 

of $150,000,000 annually. This petition was denied by the Commission 
| by its Memorandum Opinion and Order of Deceniber 23, 1969 (FCC 69-1407). 

- Moreover, the arguments of NARUC apply with even less fore? to the tariff? 

schedules here in question, since they are designed to offset increases 
in retes for other services previously filed and will result in no nev 
change in revenues for interstate services. 


4. With respect to NARUC's request that changes pe wade in 
jurisdictional separations procedures to shift revenue requirements 
from intrastate to interstate jurisdiction in lieu of the instant 
vate reduction in message toll and WATS rates, such & change may not 
te made except through the rule-meking procedures prescribed by the 
Agministrative Procedure Act, as implemented by our rules.’ As ve stated 
in our previous Memorandum Opinion and Order: 


"VWARUC's petition for rule-raking wes placed on public 

notice on December 12, 1969 (Rii-i543). In this connection, 

we have suggested to NARUC that, to facilitate expedition, 

the NARUC-FCC staff committee of technical experts oe ccn- 

yened as soon as possible in order to consider she proposed 
changes. We have also urged that such meetings commence as 

eariy in January as possible. We have again stated, as we 
indicated in our Report and Order of January 29, 1969, in Docket 
No. 17975, that we intend to continue our cooperation with the 
NARUC and look to these joint studies as the prime forum for 
providing the expertise and guidance required in this ccnplex area 
of separations procedures. in the meantime, we see no need to 
deprive the puolic of the benefits of the substantial rate reduc- 
tions now scneduled to go into effect on January 1, 1970. So fear 
as any change in separations procedures is concerned, if rete 
adjustments should prove to be necessary as a result of any 
separations changes which nay eventuate, such adjustments may be 
mede at the aporopriate time." 


5. Accordingly, TZ IS ORDERED, That, for tae rennons’ set forth in 
‘our vrevious Memorendum Opinion and Order, supre., the Petition of NARUC 
IS DENIED. “= 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. wWeple 
Secretary 
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Tue WESTERN Union TELEGRAPH CoMPANY, 
Intervenors 


Petitions for Review of Orders of tho 
Federal Communications Commission 


BRIEF FOR PETITIONER 
NATIONAL ASSOCIATION OF MOTOR BUS OWNERS 


STATEMENT OF ISSUES PRESENTED 


The orders of the Federal Communications Commission 
under review denied the request of petitioner National As- 
sociation of Motor Bus Owners (NAMBO) and others for 
rejection of certain TELPAK rate increases filed by the 
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American Telephone and Telegraph Company, Long Lines 
Department (A.T.&T.). The questions presented for re- 
view are: 


1. Whether the Commission’s off-the-record agreement 
with A.T.&T. to couple rate decreases in one class of service 
with rate increases in TELPAK and other services, when 
such rate increases were the subject of undetermined adjudi- 
catory proceedings, constituted a prejudgment or apparent 
prejudgment of such proceedings. 


2. Whether the Commission should have permitted 
A.T.&T. to increase TELPAK rates on an interim basis 
prior to hearing when the only determination after hearing 
made to date by the Commission concerning A.T.&T.’s in- 
terstate rates is that, from an overall standpoint, the car- 
rier has been earning an excessive rate of return. 


3. Whether the Commission should have permitted 
A.T.&T. to pyramid successive TELPAK rate increases, 


amounting in total to an increase of more than 100%, dur- 
ing the pendency of proceedings to determine the lawful- 
ness of the original TELPAK rates in effect prior to such 
increases. 


4. Whether accounting is an adequate remedy to protect 
users if the Commission ultimately sustains the contention 
of petitioner and others that such increases are unlawful. 


5. Whether this Court has the power to review and rem- 
edy the arbitrary and capricious refusal of the Commission 
to prevent the pyramiding of TELPAK rate increases prior 
to hearing. 


This case has not previously been before this Court on 
the merits. A motion for stay was denied by a panel of the 
Court on January 29, 1970. Part of the background of this 
case is found in American Trucking Associations v. FCC, 
126 U.S. App. D.C. 236, 377 F.2d 121 (1966), cert. denied 
386 U.S. 943 (1967). 
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REFERENCES TO RULINGS 


The rulings of the Federal Communications Commission 
involved in this proceeding are Memorandum Opinion and 
Order, FCC 69-1196, 20 F.C.C. 2d 383, adopted October 29, 
1969 and released November 6, 1969 (J.A. 558),? and Memo- 
randum Opinion and Order denying petitions for reconsid- 
eration, FCC 70-75, 21 F.C.C.2d 1, adopted January 16, 
1970 and released January 19, 1970 (J.A. 724). 


STATUTES AND RULES INVOLVED 
Pertinent provisions of the Federal Communications Act 
of 1934, as amended, the Administrative Procedure Act, 
and the Rules and Regulations of the Commission are set 
forth in Appendix A to this brief. 


STATEMENT OF THE CASE 
TELPAK is a bulk offering of private line communica- 
tions service which permits a user to lease from the carrier 
up to 60 (TELPAK C) or 240 (TELPAK D) voice-equiva- 


lent channels. It is used by many large volume communica- 
tions customers of A.T.&T., such as Federal and state gov- 
ernments, government-regulated carriers (the airlines, the 
railroads, the truckers and the motor bus operators), the 
press, the aerospace industry and other major industries in 
the country. These users employ TELPAK for a variety 
of communications purposes, including telephone, telegraph 
and data transmission. 


TELPAK was instituted by A.T.&T. in 1961 to meet the 
needs of the new and expanding market for bulk communi- 
cations and to meet the competition of private microwave 
systems. An investigation was instituted in September, 
1961, in the TELPAK Case, Docket No. 14251, into the law- 
fulness of the tariff offering. This investigation resulted 
in the Commission’s concluding that there was no justifica- 
tion for the TELPAK <A and B portion of the offering, in- 
volving smaller numbers of voice-equivalent channels, but 


1 References to the Joint Appendix are preceded herein by ‘‘J.A.’’. 
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that there ‘‘is apparent justification for TELPAK C and D 
classifications in terms of meeting competition from private 
microwave systems having channel capacities comparable 
to those offered by such TELPAK classifications.’? TEL- 
PAK Case, 38 F.C.C. 370, 395 (1964), 37 F.C.C. 1111, 1118 
(1964). The Commission, however, was unable to deter- 
mine on the record in that proceeding whether the rates for 
TELPAK C and D were compensatory and reserved that 
issue for further hearing and decision. On appeal, this 
Court affirmed. American Trucking Associations v. FCC, 
126 U.S. App. D.C. 236, 377 F.2d 121 (1966), cert. denied 
386 U.S. 943 (1967). 


Six years later the question of the compensatory nature 
of the original TELPAK C and D rates is still unresolved. 
Despite the urging of user groups that this issue be deter- 
mined in the then existing Docket 14251 proceeding, the 
Commission instead included the issue in the 4.7.éT. Gen- 
eral Rate Investigation, Docket 16258, which had been insti- 
tuted in regard to all of A.T.&T.’s interstate rates. See 


FCC 66-1005, 7 F.C.C. 2d 30 (1966) (J.A. 7); FCC 66-1188, 
6 F.C.C. 2d 177 (1966) (J.A. 16). 


However, the Commission failed to make any determina- 
tion in Docket 16258 on the TELPAK C and D compensa- 
tory issue. The only determination made in that lengthy 
proceeding was that a fair rate of return to A.T.&T. on its 
interstate operations is in the range of 7 to 714 percent and 
that A.T.&T.’s actual rate of return was excessive. FCO 
67-776, 9 F.C.C.2d 30, 88, 114-16 (1967); FCC 67-1047, 
9 F.C.C. 2d 960 (1967). The Commission has made no other 
determination after hearing, either in regard to over-all 
rate levels or with respect to rates for specific services such 
as TELPAK, in the six-year period since the TELPAK 
case. 


The over-all rate investigation in Docket 16258 also in- 
volved, in so-called Phase I-B (the rate of return portion 
having constituted Phase I-A), consideration of general 
rate-making principles and factors. This portion ended 
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with a stipulation on such matters by the parties without 
any Commission decision. FCC 69-842, 18 F.C.C. 2d 761 
(1969). The question of the compensatory nature of the 
original TELPAK C and D rates was once again deferred, 
to be included in a new Docket No. 18128 proceeding involv- 
ing various private line rate increases. While not deciding 
the matter, the Commission consistently affirmed that the 
issue of the compensatory nature of such original rates still 
existed and that the parties were entitled to a hearing and 
determination on such issue.” 


While Docket 16258 was in hearing in Phase 1-B (rate- 
making principles and factors), A.T.&T. filed and the Com- 
mission permitted to become effective, after suspension and 
subject to accounting, a substantial TELPAK interim rate 
increase with a hearing to be held thereon in Docket 18128. 
FCC 68-388 (1968); FCC 68-711, 13 F.C.C. 2d 853 (1968). 
This was a reduced (but nonetheless very substantial) ver- 
sion of an earlier filing which A.T.&T. had withdrawn after 
many protests by users (J.A. 134). In permitting the re- 
duced filing to become effective after suspension, the Com- 
mission clearly gave the impression that there would be no 
further rate increases until completion of a hearing on the 
TELPAK C and D rate issues. Thus the Commission 
warned TELPAK users that they might expect further 
increases ‘‘in the event a hearing record indicates that in- 
creases in the level of TELPAK rates are justified or re- 
quired’’, having preceded this warning with a recognition 
that such an adjudicatory determination had not yet been 
made:* 


<The Commission is cognizant of the fact that the rec- 
ord in Docket No. 16258 is not complete as regards 


2 Commission statements to this effect can be found in the following orders: 
Service Point Case, FCC 66-71, 2 F.C.C. 2d 359 (1966) ; Sports Network Case, 
FCC 66-403, 3 F.C.C, 2d 618, 624 (1966), FCO 67R-62 (1967) (Review Board) ; 
TELPAK Case, FCC 66-1005, 7 F.C.C. 24 30 (1966), FOC 66-1188, 6 F.C.C. 
24177 (1966); TELPAK Sharing Case, FCC 67-612, 8 F.C.C. 24 178 (1967) ; 
TELPAK Private Line Case, FCC 68-388 (1968), FCC 68-711, 13 F.C.C. 2d 
853 (1968). 


3 FCC 68-388 (1968); FCC 68-711, 13 F.0.C. 2d 853 (1968). 
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TELPAK C and D, since A.T.&T.’s evidence has not 
yet been fully examined, and the users of service under 
the TELPAK tariff, a number of whom are parties 
intervenor to the proceeding, have not yet had the op- 
portunity to put on their cases in opposition. Presum- 
ably, such intervenors will seek to establish that the 
present rates are in fact compensatory, and that com- 
petitive necessity requires their maintenance at the 
present level. Moreover, we are cognizant of our con- 
clusion in the original TELPAK ease that the TEL- 
PAK C and D rates were apparently justified by com- 
petitive necessity, provided, however, that they be 
shown to be compensatory.”’ 


Despite this implicit moratorium by the Commission on 
further TELPAK rate increases until the unresolved TEL- 
PAK issues could be determined on a hearing record, a 
little over a year after the effectiveness of the first increase 
A.T.&T. once again filed a substantial TELPAK rate in- 
crease, and the Commission has again permitted it to be- 
come effective after suspension in the Memorandum Opin- 
ion and Order under review in this proceeding (J.A. 558). 


The two A.T.&T. rate filings have resulted in a massive 
inflation in TELPAK rates in little more than a year’s 
period: 


Rates Rates 
Original Effective Percent Effective Percent 
Base Capacity Rates 9/1/68 Increase 2/1/70 Increase 


TELPAK C $25 $28 12% $30 7% 
TELPAK D 45 60 33% 85 42% 
Service Termi- 


nals, Connecting 
Arrangements 15 67% 40% 


Additional Ter- 
minals and Ar- 
rangements 100% 50% 


Telephone/ 
Telegraph 
Equivalency 12/1 100% 200% 
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Such a pyramiding of rate increases seriously affects 
petitioner, its members and the traveling public they serve.* 
While the over-all effect on TELPAK users is to more than 
double their TELPAK charges, the impact on users such 
as NAMBO’s members—who use more telegraph service 
than voice service—is particularly harsh.’ The second rate 
increase alone will nearly double the over-all TELPAK 
charges of NAMBO’s members, quite apart from the im- 
pact of the first increase. 


On October 17, 1969 NAMBO filed a petition requesting 
the Commission to reject, reschedule the effective date or 
take such other action as it deemed appropriate to hold in 
abeyance the October 1, 1969 TELPAK rate increase until 
resolution of the various issues relating to the TELPAK 
offering in Docket 18128 (J.A. 496). The Commission did 
not take any of the actions so requested, nor did it in its 
Memorandum Opinion and Order under review herein pass 
upon any of NAMBO’s contentions (J.A. 558). 


In such Memorandum Opinion and Order, released No- 
vember 6, 1969, the Commission denied the petitions of 
NAMBO and others for rejection and similar relief, stating 
that it found ‘‘no necessity for the imposition of such ex- 


4NAMBO is the national trade association for intercity motor bus pas- 
sengor carriers. Its membership includes the Greyhound system, all carriers 
affiliated with the National Trailway system, and more than 400 independent 
bus operators, NAMBO’s members hold authority from the Interstate Com- 
merce Commission for the transportation of persons and property in interstate 
commerce, pursuant to the Interstate Commerce Act. These motor bus car- 
riers provide about 90 percent of the intercity motor bus transportation in 
the United States. In addition to the transportation of passengers, these 
carriers engage in package express and mail service. In providing this trans- 
portation, a number of NAMBO’s members make considerable use of the 
TELPAK services of A.T.&T, TELPAK is an important part of the com- 
munications system employed by these companies for the operation and con- 
trol of equipment and the other activities involved in the furnishing of bus 
transportation. 


5 Under the TELPAK tariff the user can lease a number of telegraph chan- 
nels in place of a voice channel, The challenged rate increase reduces this 
telegraph to voice channel equivalency from a 6 to 1 ratio down to a 2 to 1 
ratio. This has virtually the same effect as tripling the telegraph rates. 
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traordinary relief’’ but, at the same time, emphasizing that 
“‘we are not deciding at this time the extent of our author- 
ity to grant the kind of relief petitioners request.’’ (J.A. 
562). 

On November 5, 1969, one day prior to the release, date 
of the Memorandum Opinion and Order under review, the 
Commission released a Public Notice announcing the results 
of its ‘‘continuing surveillance’’ meetings between A.T.&T., 
the Commission and its staff (J.A. 572). For the first time, 
it was revealed that the TELPAK increases were tied to- 
gether with message toll rate reduction which supposedly 
had been the only subject of the non-public surveillance 
meetings. In the release, the Commission referred to mes- 
sage toll service rate reductions of $150 million and $87 
million, the latter ‘‘representing an offset to inereases in 
revenues resulting from higher rates recently filed for pro- 
gram transmission, Telpak and teletypewriter exchange 
(TWX) services when the latter increases become effec- 
tive.”’ (J.-A. 572). The Commission then gave its blessing 
to the entire package, stating: ‘‘The Commission antici- 
pates that the new rates will permit the companies to 
achieve earnings in a range needed to attract capital under 
today’s conditions”’ (J.A. 572). 


Commissioner Johnson’s Separate Statement revealed 
that the total impact of the entire package (i.e., reductions 
plus increases) was negotiated between the FCC and the 
Bell System. Thus Commissioner Johnson stated that ‘‘the 
majority [of the FCC] was seeking $290 million through 
negotiations conducted by the staff and the Telephone Com- 
mittee’’, this amount consisting of ‘‘$200 million in reduc- 
tion plus the $85-90 million MTT reductions as offsets to 
the other rate increases Bell has filed’? (J.A. 579-580). 
Commissioner Johnson indicated that ‘‘Bell as a counter 
offered $120 million plus the offsets’’, or a total of $207 
million (J.A. 580). Commissioner Johnson stated that Bell 
finally agreed to a package of $50 million less than the 
Commission initially sought (J.A. 579). This package, of 
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course, contained the $87 million rate increase in Telpak, 
program and TWX services (J.A. 579). Commissioner 
Johnson also revealed that ‘‘the content of the FCC ma- 
jority’s press release was negotiated with Bell officials who 
are clearly concerned as much with publicity as with prof- 
its’? (J.A. 576). 


As a result of such disclosures, NAMBO on December 8, 
1969 filed a petition for reconsideration contending that the 
Commission had prejudged the TELPAK rate increase 
here involved (J.A. 658). Other parties also sought re- 
consideration on comparable grounds. 


In a letter dated December 31, 1969, A.T.&T. advised the 
Commission that A.T.&T. would file the message toll serv- 
ice rate reductions on January 2, 1970 and requested special 
permission to cancel the tariff filing on not less than one 
day’s notice if the offsetting TELPAK and other rate in- 
creases did not become effective on February 1, 1970 (Ap- 
plication No. 739). Special permission was granted on the 
same day as the letter request (Letter, Reference 9310, 
from Chief, Common Carrier Bureau, to A.T.&T.). 


By Memorandum Opinion and Order adopted January 16, 
1970, released January 19, 1970, also involved in this review 
proceeding, the Commission denied the various petitions 
for reconsideration and for other relief, and permitted the 
TELPAK inerease to become effective on February 1, 1970 
(J.A, 724). 


On January 5, 1970 NAMBO filed in Case No. 23,843 a 
petition for review of the Commission’s Memorandum 
Opinion and Order released November 6, 1969. On Jan- 
uary 26, 1970 NAMBO filed a motion to amend its petition 
for review to include review of the Memorandum Opinion 
and Order released January 19, 1970. This motion was 
granted February 13, 1970. 


On January 26, 1970, the Court consolidated Cases Nos. 
23,833, 23,836, 23,839, 23,841, 23,842 and 23,843, and per- 
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mitted the American Telephone and Telegraph Company 
and The Western Union Telegraph Company to intervene. 
On January 29, 1970, a panel of the Court heard oral argu- 
ment and denied motions by petitioner and others for in- 
junction and for stay pending review. 


SUMMARY OF ARGUMENT 


This case involves serious questions of prejudgment or 
apparent prejudgment. In the course of the Commission’s 
“‘continuing surveillanee’’ meetings with A.T.&T. in order 
to negotiate decreases in message toll service rates, it has 
become apparent that the TELPAK C and D rate increase 
here involved was included as part of such negotiations. 
This conclusion is compelled both by the language of the 
Commission’s announcement of the results of such informal 
surveillance proceedings and most particularly by the Sepa- 
rate Statement of Commissioner Johnson which described 
the negotiations in a step-by-step fashion. 


The TELPAK rate increase will be, of course, the subject 
of an evidentiary hearing in Docket 18128. It is being bit- 
terly contested by petitioner and many other user groups. 
None of these user group parties was present at the ‘“‘con- 
tinuing surveillance’? meetings and none had any opportu- 
nity to participate in any way in the negotiations between 
the Commission and A.T.&T. 


The package agreement between the Commission and 
A.T.&T., in which message toll service decreases were 
coupled with increases in TELPAK and other private line 
rates, clearly prejudiced the rights of petitioner and others 
who are parties to the Docket 18128 adversary proceeding. 
The inference is clear that the Commission has either al- 
ready approved—or placed itself in a position where it 
would be extremely difficult to disapprove—the TELPAK 
rate increase. Such prejudgment is directly contrary to 
this Court’s decisions in Cinderella Career and Finishing 
Schools, Inc. v. FTC, Case No. 22,624 (U.S. App. D.C. 
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March 20, 1970) and Texaco, Inc. v. FTC, 118 U.S. App. 
D.C. 366, 366 F. 2d 754 (1964), remanded on other grounds, 
381 U.S. 739 (1965), and cannot be permitted to stand. 


A rejection of the TELPAK rate increase and a fresh 
start on the Docket 18128 proceeding are also required for 
other reasons. Such rate increase was violative of prior 
Commission policies and determinations and constituted 
unlawful prejudice to the user group parties quite apart 
from the prejudgment aspect. 


Thus such rate increase was in direct contradiction to the 
only recent determination the Commission has made after 
hearing in regard to A.T.&T.’s interstate rates, namely, 
that such rates are excessive in nature from an over-all 
standpoint. Since the Commission has made no determina- 
tions as to proper cost allocations and rate levels for the 
various classes of service involved in A.T.&T.’s interstate 
operations, manifestly the over-all ‘‘excessive’’ finding 
should preclude any interim prehearing rate adjustments 
for particular classes of service other than downward ad- 
justments. 


Further, in permitting the first round of THLPAK in- 
creases to become effective, the Commission implicitly 
established a moratorium on further TELPAK increases 
until after a hearing on the TELPAK rate issues, includ- 
ing the question of the compensatory nature of the original 
TELPAK rates in effect prior to any increase. Such a 
hearing has yet to be held. The filing of the second round 
of TELPAK increases violates this moratorium. It also 
prejudices the right of petitioner and other user groups to 
a full and fair hearing on the original TELPAK C and D 
rates, since those rates are now buried under two levels of 
increases. 


The accounting procedure established by the Commission 
for both rounds of TELPAK increases is clearly inade- 
quate to protect petitioner and other user groups, or to pro- 
tect the public they serve. If the Commission should ulti- 
mately require a refund of all increases, petitioner’s mem- 
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bers would get back only a small portion of their losses. 
Further, such a refund would not cover in any way the 
indirect cost to such companies of disruptions and impair- 
ments in their communications programs as a result of the 
severity of the rate increases, Both A.T.&T. and the Com- 
mission have recognized the inadequacy of accounting. The 
Commission’s suggested supplementary remedy, a com- 
plaint for damages, presents many problems in terms of 
both availability and adequacy. Among other serious prob- 
lems, it shifts the burden of proof from the carrier to the 
user, does not cover indirect losses sustained through con- 
traction of communications usage and restructuring of com- 
munications systems as a result of the rate increases, and 
does not adequately protect the public served by petitioner 
and others. 


The Commission had the clear power and duty to reject 
the TELPAK rate increase here involved. Comparable ac- 
tion has been consistently upheld. American Commercial 
Lines, Inc. v. Louisville & N. R.R. Co., 392 U.S. 571 (1968) ; 
Permian Basin Area Rate Cases, 390 U.S. 747 (1968) ; 
United Gas v. Callery Properties, 382 US. 223 (1965) ; 


F-P.C. v. Texaco, 377 U.S. 33 (1964). 
h S 


, and has itself exer- 
in another recent proceeding 
ances considerably less extraordinary 
than those presented here. FCC 69-1307 (1969). 


This Court clearly has the power to review and remedy 
the refusal of the Commission to reject the TELPAK rate 
increase. This is a tariff rejection case. It is not a tariff 
suspension case. The Court is being asked to review the 
refusal of a federal agency to reject a rate filing, action 
which has consistently been reviewed in the past. See, C.9-5 
United Gas Co. v. Mobile Gas Corp., 350 U.S. 332 (1956). 
The Court is not being asked to review Commission sus- 
pension action. Hence Arrow Transportation Co. v. South- 
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ern R. Co., 372 U.S. 658 (1963), which limited judicial re- 
view in agency suspension cases, is not applicable to the 
tariff rejection relief requested in this proceeding. Instead, 
this case fully meets the test of reviewability established 
by this Court in Jsbrandtsen Co. v. United States, 93 US. 
App. D.C. 293, 297-98, 211 F. 2d 51, 55-56 (1954), cert. de- 
nied 347 U.S. 990 (1954). The unlawful, arbitrary and ca- 
pricious action of the Commission in refusing to reject the 
TELPAK increase should be reversed and the cause re- 
manded to the Commission for the purpose of rejecting 
such rate filing. 


ARGUMENT 


I. The Commission's Off-the-Record Agreement With A.T.&T. 
To Couple Rate Decreases in One Class of Service With 
Rate Increases in TELPAK and Other Services, When Such 
Rate Increases Were the Subject of Undetermined Adjudi- 
catory Proceedings, Constituted a Prejudgment or Appar- 
ent Prejudgment of Such Proceedings 


The Commission’s Public Notice, announcing the results 
of the ‘‘continuing surveillance’’ meetings, revealed a clear 
prejudgment of the TELPAK rate increase here involved. 
This prejudgment was demonstrated both in the text of the 
Commission’s release and in Commissioner Johnson’s 
Separate Statement. The Commission’s reference in the 
release to the fact that the $87 million message toll service 
rate reduction was an ‘‘offset’’ to the TELPAK and other 
private line rate increases, proposed by A.T.&T. (J.A. 572) 
and its language indicating approval of the totality of such 
adjustments (J.A. 572) cannot be read in any other manner 
than as a prejudgment of the Docket 18128 proceeding 
where the rate increase portion of the adjustments was sup- 
posedly to be impartially evaluated. 


If there were any doubt about the meaning of the Com- 
mission’s release, it could certainly be dispelled by Com- 
missioner Johnson’s Separate Statement. This Statement 
clearly showed that the total package of reductions and in- 
creases was a matter of negotiation and private agreement 
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between the Commission and A.T.&T., an agreement reached 
without consultation with or the knowledge of the user 
groups contesting the TELPAK rate increase. As Com- 
missioner Johnson has indicated, in the negotiations the 
Commission was seeking a total package which consisted 
of $200 million in message toll service rate increases plus 
another $87 million increase in such rates as an offset to 
the decreases in TELPAK and other private line rates 
(J.A. 579-580). A.T.&T. offered less, and the parties finally 
agreed upon decreases totalling $237 million, $87 million of 
which were offsets to the increases (J.A. 579-580) .° 


While the Commission in denying the various petitions 
for reconsideration asserted that the $87 million offset was 
‘““completely independent of and unrelated to the reductions 
resulting from the continuing surveillance’’ (J.A. 725), this 
self-serving assertion does not change the facts of the nego- 
tiations as described by Commissioner Johnson. The Com- 
mission has never denied the progress of negotiations and 
agreement which he described. 


None of the user group parties to the Docket 18128 pro- 
ceeding was present at the ‘‘continuing surveillance’’ meet- 
ings. While such meetings may serve some purpose with 
respect to voluntary reductions in interstate message toll 
rates in order to keep total interstate revenues more nearly 
within previously authorized boundaries (e.g., the previ- 
ously-approved rate of return range of 7% to 714%), they 


6It should also be noted that in addition to the prejudgment of the 
TELPAK increases as a result of the surveillance proceeding, two of the 
Commissioners have clearly prejudged over-all TELPAK issues. Thus in the 
Memorandum Opinion and Order released November 6, 1969 Commissioner 
Cox referred to the ‘‘delay in correcting the discriminatory TELPAK rates’? 
(J.A. 565), and Commissioner Johnson stated: 


‘*Telpak is the service which the Commission has believed could be non- 
compensatory, that is, its rates do not compensate Bell for its costs and 
are designed to meet competition from private carriers. Even Bell’s 
studies show a need to raise these rates.’’ (J.A. 566). 


7 The general surveillance approach in such a context has been judicially 
approved. Public Utilities Com’n of State of Cal. v. U. S., 356 F. 2d 236 
(9th Cir. 1966). 
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can serve no proper function in relation to contested rate 
increase filings. Had the Commission through the surveil- 
lance procedure simply approved a reduction in message 
toll revenues without regard to offsetting increases in other 
rates, no basis of complaint as to the absence of a hearing 
would likely exist. But when the Commission ties $87 mil- 
lion of reduction for the message toll users—which is a firm 
reduction not subject to accounting—to $87 million of con- 
tested increases in other rates—supposedly subject to ac- 
counting and refund—the Commission has put itself in a 
compromised and indefensible position. 


A package arrangement of rate changes (some under sur- 
veillance and others in pending contested proceedings) sim- 
ply cannot be accomplished without prejudice to the rights 
of the parties to the adversary proceeding. The inference 
is too clear that the Commission has already approved the 
$87 million in TELPAK and other private line rate in- 
creases. This approval must have been clear to A.T.&T.— 
otherwise that carrier would not have agreed to the pack- 
age—and it is now very apparent to the adversely-affected 
parties to Docket 18128. 


This Court has made its position clear on agency pre- 
judgment. See, e¢.g., Cinderella Career and Finishing 
Schools, Inc. v. FTC, Case No. 22,624 (U.S. App. D.C. 
March 20, 1970) ; Texaco, Inc. v. FTC, 118 U.S. App. D.C. 
336, 366 F. 2d 754 (1964), remanded on other grounds, 381 
U.S. 739 (1965). In both cases, the evidence of prejudg- 
ment was found in a public speech of a member of the Fed- 
eral Trade Commission, and in each ease this Court held 
that the member should have been disqualified from par- 
ticipation. This Court emphasized the dangers of ‘‘ap- 
parent’? as well as ‘‘actual”’ prejudgment. In the Texaco 
ease, Circuit Judge Washington in a concurring opinion 
stated: ® 

“Once an adjudicator has taken a position apparently 
inconsistent with an ability to judge the facts fairly, 


8118 U.S. App. D.C. at 376, 336 F. 2d at 764. 
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subsequent protestations of open-mindedness on his 
part cannot restore a presumption of impartiality. 
Whether justice was in fact done is not the issue: an 
administrative hearing ‘must be attended, not only 
with every element of fairness but with the very ap- 
pearance of complete fairness.’ We must presume 
that a fair hearing was denied if a disinterested ob- 
server would have reason to believe that the Commis- 
sioner had ‘in some measure adjudged the facts * * * 
of a particular case in advance of hearing it.’ ”’ 


The same viewpoint was expressed by this Court in the 
Cinderella case:® 


“Tt requires no superior olfactory powers to recognize 
that the danger of unfairness through prejudgment is 
not diminished by a cloak of self-righteousness. We 
have no concern for or interest in the public statements 
of government officers, but we are charged with the 
responsibility of mi uking certain that the image of the 
administrative process is not transformed from Rubens 
to a Modigliani. 


“The test for disqualification has been succinetly stated 

as being whether ‘a disinterested observer may con- 

clude that [the agency] has in some measure adjudged 

the facts as well as the law of a particular case in ad- 
vance of hearing it.’ ’’ 


The prejudice resulting from actual or apparent pre- 
judgment of the TELPAK rate increase by the Commission 
can only be cured by a rescinding of such rate increase and 
a fresh start on the Docket 18128 proceeding unencumbered 
with any previously-approved (or apparently previously- 
approved) rate level as part of the issues. The total amount 
of rate reduction in message toll service to be accomplished 
through surveillance process should be determined on its 
own merits, without relation to rates for other classes of 
service which are at issue in contested proceedings involv- 
ing a public hearing. 


9 Slip opinion, pp. 14, 16. 
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II. The Commission Should Not Have Permitted A.T.&T. To 
Increase TELPAK Rates on an Interim Basis Prior to 
Hearing When the Only Determination After Hearing 
Made To Date by the Commission Concerning A.T.&T.’s 
Interstate Rates Is That, from an Over-All Standpoint, 
the Carrier Has Been Earning an Excessive Rate of Return 


In the present posture of the Commission’s various eval- 
uations of A.T.&T.’s interstate rates, the Commission 
clearly cannot properly permit any interim A.T.&T. rate 
adjustment other than a downward adjustment. The only 
determination based on a hearing that the Commission has 
made to date concerning A.T.&T.’s interstate rates is that, 
from an over-all standpoint, they have been excessive.’ 
Recently in the ‘‘continuing surveillance’? non-publie pro- 
ceeding substantial message toll rate reductions were agreed 
to by A.T.&T. and despite such reductions, the carrier is 
likely to achieve a rate of return in 1970 well in excess of 
that authorized by the Commission (8% to 8.5% as com- 
pared to the authorized 7% to 7.5%) (J.A. 572). In the 
face of this situation—earnings far in excess of the author- 
ized rate of return even after the ‘‘surveillance’’ decreases 
—it is clear that the only proper interim rate adjustments 
in regard to any interstate services are downward adjust- 
ments. The Commission has not yet made any determina- 
tion after hearing which would warrant any other result. 
Thus no determination has been made as to proper cost 
allocations as among A.T.&T.’s interstate services. While 
cost allocation studies have been presented, none of these 
studies has ever been tested by cross-examination, nor has 
there been any adjudication of their validity by the Com- 
mission. In such a posture, the regulated carrier is not in 


10 FCC 67-776, 9 F.C.C. 24 30; FCC 67-1047, 9 F.C.C. 2d 960 (1967). Tho 
Commission in this phaso I-A of Docket 16258 found that A.T.&T. had been 
earning an excessive rate of return and ordered a reduction in interstate 
revenues of $120 million. 


11 It should also be noted that the TELPAK rate increase itself was based 
on an excessive rate of return. In the long run incremental cost approach 
relied upon by the carrier, a return of 814% was used (J.A. 488), far above 
tho authorized rato of 7% to 7.5%. 
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a position to press for interim rate increases on particular 
services to soften the impact of the over-all interim de- 
crease which is required. Cf. F.P.C. v. Tennessee Gas Co., 
371 U.S. 145, 152-3 (1962). The effort by A.T.&T. to pile 
another interim rate increase on the backs of its TELPAK 
customers when the only adjudication to date has demon- 
strated an over-all excess in interstate rates is clearly con- 
trary to the Commission’s own determinations and patently 
inconsistent with proper procedures in rate investigations. 


III. The Commission Should Not Have Permitted A.T.&T. To 
Pyramid Successive TELPAK Rate Increases, Amounting 
in Total to an Increase of More Than 100%, During the 
Pendency of Proceedings To Determine the Lawfulness of 
the Original TELPAK Rates in Effect Prior To Such 
Increases 


There has never been a determination of the basic issue 
as to the compensatory nature of the original TELPAK © 
and D rates. The Commission has constantly assured the 
parties that such an issue still existed and that they were 
entitled to a determination thereof based on a hearing rec- 
ord.* The propriety of the first round of TELPAK rate 
increases has likewise been deferred and remains to be re- 
solved in Docket 1128, despite the mandate of Section 204 
of the Communications Act that the Commission must give 
to a hearing and decision on whether rate increases are just 
and reasonable ‘preference over all other questions pend- 
ing before it and decide the same as speedily as possible.’? #4 


Further, there has never been a determination of the ap- 
plicable general ratemaking principles and factors, of the 
appropriate over-all rate level for each class of service, and 
of the relationships of these rate levels among the various 
classes of service, determinations which the Commission 
has emphasized are “‘of threshold essentiality’’ to a deter- 
mination of the reasonableness and lawfulness of specific 


12Seo Note 2, supra. 
13 47 U.S.C. § 204. 
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rates including TELPAK. TELPAK Private Line Case, 
FCC 68-711, 13 F.C.C. 2d 853, 857 (1968) (J.A. 180). 


Similarly, as previously indicated, there have been no de- 
terminations as to proper cost allocations among A.T.&T.’s 
interstate services. While cost allocation studies have been 
presented by A.T.&T. at the request of the Commission’s 
Common Carrier Bureau, none of these studies has ever 
been tested by cross-examination or been subject to rebuttal 
presentations. The Commission has never adjudicated 
their validity. 


The pyramiding of rate increases while all these issues 
remain undetermined has seriously prejudiced orderly and 
efficient procedure and has tended to obscure certain basic 
issues of importance to user groups. This certainly is the 
effect on the question of the propriety of the original level 
of TELPAK rates. As a practical matter, it must be recog- 
nized that a full and fair hearing on a particular rate level 
is considerably impeded when two higher rate levels have 
been added for consideration in the same proceeding. 


The Commission itself appeared to recognize this prob- 
lem in allowing the first TELPAK rate increase to take 
effect after suspension. The Commission stated that it was 
aware ‘“ that the record in Docket 16258 is not complete as 
regards TELPAK C and D’’ and recognized that user 
groups will seck to establish that the original TELPAK 
rates ‘‘are in fact compensatory”. FCC 68-388 (1968) ; 
FCC 68-711, 13 F.C.C. 2d 853 (1968). The Commission also 
stated that ‘‘we are cognizant of our conclusion in the orig- 
inal TELPAK case that the TELPAK C and D rates were 
apparently justified by competitive necessity, provided, 
however, that they be shown to be compensatory.’’ Ibid. 


14 See also Service Point Case, FCC 66-71, 2 F.C.C. 2d 359 (1968); Sports 
Network Case, FCC 66-403, 3 F.C.C. 2d 618, 624 (1966), 67R-62 (1967) (Re- 
view Board); TELPAK Case, FCC 66-1005, 7 F.C.C. 24 30 (1966), FCC 66- 
1188, 6 F.C.C. 24.177 (1966); TELPAK Sharing Case, FCC 67-612, 8 F.C.C. 
2a 178 (1967). 
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The Commission then warned TELPAK users that they 
might expect further increases ‘‘in the event a hearing rec- 
ord indicates that increases in the level of TELPAK rates 
are justified or required’’. Ibid. (Emphasis supplied.) 
The impression given by these statements is that there 
would be no further rate increases until completion of a 
hearing on the TELPAK C and D rate issues, This ‘‘mora- 
torium’’ was clearly justified and manifestly should have 
been adhered to by the Commission in its consideration of 
the second round of increases filed by A.T.&T. little more 
than a year later. Its failure to do so worked substantial 
injury on TELPAK users such as NAMBO and clearly de- 
nied them an opportunity for the fair hearing on basic 
TELPAK issues which they had long been promised and to 
which they are clearly entitled. 


IV. Accounting Is Not an Adequate Remedy To Protect Users 
If the Commission Ultimately Sustains the Contention of 
Petitioner and Others That the TELPAK Increases Are 
Unlawful 


Although the Commission has ordered an accounting by 
A.T.&T. of the second TELPAK rate increase, as well as 
the first, it is universally recognized that such accounting 
and refund provisions do not afford adequate protection to 
consumer interests. FPC v. Tennessee Gas Transmission 
Co., 371 U.S. 145, 154-55 (1962). See also United Gas Im- 
provement Co. v. Callery Properties, 382 U.S. 223, 228 
(1965); FPC v. Hunt, 376 U.S. 515, 524 (1964); City of 
Chicago v. FPC, 128 U.S. App. D.C. 107, 122, 385 F. 2d 629, 
644 (1967), cert. denied 390 U.S. 945 (1968). Moreover, 
the accounting and refund approach will in no way fully 
protect NAMBO’s members themselves, let alone the public 
they serve. If the Commission should ultimately require a 
refund of the entire increase, these motor bus operators 
would get back only a small portion of their actual losses. 
Greyhound estimates that as a result of changes to its sys- 
tem necessitated by the increases, it could get back only 
$6,000 to $7,000 of the $15,000 to $17,000 monthly telegraph 
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cost increase caused by the new rates. In other words, 
in this area of Greyhound’s communications service, the 
refund procedure would fall short by over $100,000 per year 
in making Greyhound whole. Refunds to other NAMBO 
members would also fall far short of their actual losses. 
Moreover, this does not take into account the indirect cost 
to Greyhound’s over-all operations of disruptions and im- 
pairments in its communications program as a result of the 
rate increase.”® 


Tt should also be noted that questions have been raised by 
the carriers as to the propriety of granting interest on re- 
funds of unlawfully-collected TELPAK rates (J.A. 624, 
640-41). This danger, standing alone, renders accounting 
inadequate to protect user groups. 


A.T.&T. itself has recognized that accounting is not an 
adequate remedy, asserting that it does not cover the cost 
impact imposed upon users who find it necessary because of 
the rate increases ‘‘to revise their requirements and under- 
take extensive reconfigurations of their systems.”’ (J.A. 
708). 


The Commission also recognized the inadequacies of ac- 
counting but suggested a complaint for damages as an addi- 
tional remedy: 7 


‘“‘The very nature of identification of channels that are 
at this date affected by the change in equivalency ra- 
tios, and channels added in the future that may be 
affected thereby, contain sufficient questions of fact 
that an accounting order is not well suited to such 


15 See NAMBO’s Motion for Stay Pending Review, filed herein on January 
9, 1970 (p. 9). 


16 As pointed out in NAMBO’s Motion for Stay Pending Review (p. 8), 
the effect of the increase on Greyhound will be (1) a curtailment of existing 
communications usage with resulting adverse impact on Greyhound’s com- 
munications network, and (2) the cancellation of 18 planned new communica- 
tions locations and a number of new circuits, and substantial contraction of 
other expansion plans. 


17 FCC 70-75, 21 F.C.C. 24 1, 6 (1970) (J.A. 730). 


22 


changes. Rather, a complaint requesting damages filed 
by each party affected by the equivalency ratio would 
seem to be the most efficient way of handling the prob- 
lem.’’ 


However, a complaint for damages presents many prob- 
lems in terms of both availability and adequacy. It could 
well be held precluded by or mutually inconsistent with an 
accounting under Section 204 of the Act. A one-year stat- 
ute of limitations is imposed on complaints for damages. 
47 U.S.C. § 415. The burden of proof in justifying rate in- 
creases is on the carrier, but in a complaint for damages 
the burden is shifted to the complaining user. Further, the 
complaining user would still never be able fully to recover 
for losses in efficiency through contraction of communica- 
tions usage and expansion plans or for costs and service 
disruption suffered in restructuring communications sys- 
tems to adapt them to a new rate structure. Moreover, the 
complaint procedure would obviously not afford an ade- 
quate remedy to the public to whom the TELPAK users 
provide service. 


Manifestly, the Commission has not corrected the defi- 
ciencies in the protection afforded by its accounting order 
by simply pointing out the availability of a complaint for 
damages. 


V. This Court Has the Power To Review and Remedy the 
Arbitrary and Capricious Refusal of the Commission To 
Prevent the Pyramiding of TELPAK Rate Increases Prior 
to Hearing 


4A, The Commission’s Power and Responsibility 


There can be no question that the Commission has the 
power and the duty to take the action which petitioner and 
others are here asking the Court to compel it to take. 


Federal agencies clearly have the power and the duty to 
prevent the filing of rate increases contrary to agency pol- 
icy or the pyramiding of rate increases which would un- 
justifiably injure the consuming public. Thus in F-.P.C. v. 
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Texaco, 317 U.S. 33 (1964), the Supreme Court upheld an 
FPC policy which outlawed indefinite price change provi- 
sions in gas producer contracts and provided that rate in- 
creases based on such provisions would be rejected. The 
Court cited with approval the Commission’s rationale that 
it was protecting the public ‘‘against waves of increases 
which have no defensible basis’? (id. at 43) and held: 


“Natural gas companies that seck to enter the field 
with prearranged escalator clauses and the like have a 
built-in device for ready manipulation of rates upward. 
Protection of the consumer interests against that de- 
vice may be best achieved if it is given at the very 
threshold of the enterprise. At least the Commission 
may so conclude * * * .”’ 


In the Permian Basin Area Rate Cases, 390 U.S. 747 
(1968), the Supreme Court upheld the authority of the 
FPC after completion of an area rate proceeding to im- 
pose a 2Y% year moratorium on rate increase filings by gas 
producers. The Court stated (id. at 779): 


“Certain of the producers urge that $§ 4 and 5 must 
in combination be understood to preclude moratoria 
upon filings under § 4(d). They * * * reason that 
$ 4(d) ereates an unrestricted right to file rate changes, 
and that such changes may, under § 4(e), be suspended 
for a period no longer than five months. If this con- 
struction were accepted, it would follow that area pro- 
ceedings would terminate in rate limitations that could 
be disregarded by producers five months after their 
promulgation. The result, as the Commission observed, 
would be that ‘the conclusion of one area proceeding 
would only signal the beginning of the next, and just 
and reasonable rates for consumers would always be 
one area proceeding away.’ 34 F.P.C., at 228.” 


In United Gas v. Callery Properties, 382 U.S. 223 (1965), 
it was held that the FPC can prohibit the filing of increased 
producer rates above a specified level until determination 
of rates for all producers in the area in an over-all rate 
investigation. Even the separate opinion which concurred 
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in part and dissented in part recognized that the regulated 
companies had no ‘‘invincible right to raise prices subject 
only to a six-month delay and refund liability.”? (Id. at 


232.) 


In the Ingot Molds Case, the Supreme Court upheld the 
power of the Interstate Commerce Commission to hold the 
line on existing rates while it was making ‘‘a broad-scale 
examination of the whole question of the cost standards to 
be used’’, in reliance upon the principle of the Permian 
Basin case that ‘‘the legislative discretion implied in the 
rate making power necessarily extends to the entire legis- 
lative process, embracing the method used in reaching the 
legislative determination as well as that determination it- 
self.’? American Commercial Lines, Inc. v. Louisville & N. 


R.R. Co., 392 U.S. 571, 590, 592 (1968). 


The foregoing cases are all the authority needed for the 
rejection action which the Commission should have taken. 
Clearly A.T.&T.’s instant filing violates prior Commission 
policies and determinations. It is in opposition to the 7% 
to 714% rate of return finding and the determination that 
over-all A.T.&T. interstate rates are excessive made in 
Phase I-A of Docket 16258. It is contrary to the implicit 
moratorium on further TELPAK rate increases prior to 
hearing established by the Commission in permitting the 
first TELPAK rate increase to become effective. It is con- 
trary to the Commission’s continuous assurances that user 
groups would get an adequate opportunity to litigate the 
compensatory nature of the original TELPAK rates, an 
opportunity surely denied them if such rates are buried 
under pyramided increases. It is also contrary to the terms 
of the settlement of Phase I-B of Docket 16258 which was 
accepted by the Commission as a basis for terminating that 
phase.** Such violations of agency policies and determina- 


18 The Statement of Rate-Making Principles and Factors agreed to by 
the parties and accepted by the Commission in Phase 1-B of Docket No. 16258 
provided for participation by interested persons in the formulation of cost 
study methodology such as that used by A.T. & T. in the instant filing. FCC 
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tions are clearly comparable in nature to the situations in 
Texaco, Permian Basin, Callery and Ingot Molds which led 
the agency involved to take the kind of preventive action 
which the Federal Communications Commission here re- 
fused to take. 


The power of the Commission to grant the relief re- 
quested by petitioner and others is also found in Section 
203(b) of the Communications Act which authorizes the 
Commission ‘‘in its discretion and for good cause shown”’ 
to modify the thirty-day notice requirement in regard to 
the filing of rate changes and thereby effect a modification 
— either a decrease or an increase—in the total period in- 
cluding suspension which must elapse before the rate change 
becomes effective. Manifestly the Commission had ample 
“‘good cause’ here materially to extend the thirty-day no- 
tice period to prevent frustration of its regulatory proc- 
esses and irreparable damage to the consuming public.” 


Even the Commission is beginning slowly to comprehend 
the scope of its power in this area. In its Memorandum 


en 
69-842, 18 F.C.C. 24 761 (1969). Neither NAMEBO nor any other party to 
Docket No. 16258 had any opportunity for meaningful participation in the 
development of the costing methodology employed by A.T.&T. Further 
the settlement agreement specified that this participation was to continue 
through to final development of the methodology and completion of the costing 
studies. Thus paragraph three of the procedures for implementing the agreed- 
upon principles provided: ‘‘No carrier initiated rate level increases will 
be filed until the new cost studies described in paragraph (2) have been 
completed and made available to the parties hereto.’? (Emphasis supplied.) 
NAMBO was never served with such new cost studies. It is also NAMBO’s 
understanding that no party received such cost studies sufficiently in advance 
of the rate filing to permit their proper review and evaluation. The A.T.&T. 
rate filing here involved is thus in direct violation of this Commission-accepted 
settlement agreement. 


19 Additional authority to grant the kind of relief requested by petitioner 
and others is found in Section 4(i) of the Communications Act, 47 U.S.C. 
§ 154(i), which gives the Commission powcr “‘to perform any and all acts, 
make such rules and regulations, and issue such orders, not inconsistent with 
this Act, as may be necessary in the execution of its functions’’, and in Seec- 
tion 4(j) of the Act, 47 U.S.C. § 154(j), which authorizes the Commission ‘‘to 
conduct its proceedings in such manner as will best conduce to the proper dis- 
patch of business and to the ends of justico’’. 


26 


Opinion and Order released November 6, 1969, which is 
under review in this proceeding, the Commission stated that 
““we are not deciding at this time the extent of our author- 
ity to grant the kind of relief petitioners request.’? (J.A. 
562). Further, in a proceeding involving the lawfulness of 
Western Union tariffs, the Commission recently broadened 
its view of its power to protect its own proceedings, After 
the carrier filed a series of rate increases following the com- 
mencement of the hearing, the Commission issued an order 
forbidding Western Union from filing any further rate 
changes during the pendency of the proceeding except upon 
special permission from the Commission upon good cause 
shown. FCC 69-1307 (1969). 


Clearly, in view of the Texaco, Permian Basin, Callery 
and Ingot Molds eases and the broad range of the Commis- 
sion’s authority and duty under express provisions of the 
Communieations Act, the Commission’s authority to reject 
further rate increases, under the extraordinary cireum- 
stances here involved, is well established. The Commis- 


sion demonstrated its willingness to use such authority in 
the Western Union ease and its failure to use it in the far 
more extreme situation here involved is clearly arbitrary 
and capricious, requiring remedial action by this Court. 


B. This Court's Jurisdiction 

This case does not involve a request that this Court sub- 
stitute its own judgment for that of the Commission on 
whether or not to suspend a rate filing. Petitioner and 
others requested the Commission to reject the TELPAK 
rate filing on the grounds, inter alia, that it was violative 
of prior Commission policies and determinations and that 
failure to reject would constitute a prejudgment of the 
Docket 18128 rate proceeding. This is a far ery from re- 
questing suspension or from asking this Court to review 
Commission suspension action. Accordingly, Arrow Trans- 
portation Co. v. Southern R. Co., 372 U.S. 658 (1963), which 
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declined to interfere with an agency’s exercise of its sus- 
pension power, is not applicable to this proceeding. 


The refusal of the Commission to reject the TELPAK 
rate increase is clearly a final order subject to immediate 
judicial review in this Court. The federal courts have con- 
sistently reviewed agency orders rejecting or refusing to 
reject tariff filings. See, e.g., United Gas Co. v. Mobile Gas 
Corp., 350 U.S. 332 (1956) ; United Gas Co. v. Memphis Gas 
Div., 358 U.S. 103 (1958); Tyler Gas Service Company v. 
F.P.C., 101 U.S. App. D.C. 184, 247 F. 2d 590 (1957), cert. 
denied 355 U.S. 895 (1957) ; American Airlines, Inc. v. Civil 
Aeronautics Board, 123 U.S. App. D.C. 310, 359 F.2d 624 
(1966), cert, denied 385 U.S. $43 (1966) ; Superior Oil Com- 
pany v. Federal Power Commission, 322 F. 2d 601 (9th Cir. 
1963), cert. denied 377 U.S. 922 (1964); Continental Oil 
Company v. F.P.C., 378 F.2d 510 (Sth Cir. 1967) ; Flying 
Tiger Line v. Civil Acronautics Board, 92 U.S. App. D.C. 
260, 204 F. 2d 404 (1953); IV. J. Dillner Transfer Company 
v. United States, 214 F. Supp. 941 (W-D. Pa. 1963). 


The test of reviewability as applied to this proceeding 
was well stated by this Court in Isbrandtsen Co. v. United 
States, 93 U.S. App. D.C. 293, 297-98, 211 F.2d 51, 55-56 
(1954), cert. denied 347 U.S. 990 (1954) : 


“This court has jurisdiction to review only final orders 
of the Board. Whether or not the statutory require- 
ments of finality are satisfied in any given case depends 
not upon the label affixed to its action by the adminis- 
tative agency but rather upon a realistic appraisal of 
the consequences of such action. ‘The ultimate test of 
reviewability is not to be found in an overrefined tech- 
nique, but in the need of the review to protect from the 
irreparable injury threatened in the exceptional case 
by administrative rulings which attach legal conse- 
quences to action taken in advance of other hearings 
and adjudications that may follow, the results of which 
the regulations purport to control.’ * * * Under this 
test, a final order need not necessarily be the very last 
order.”’ 
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If petitioner and others are correct in thier contentions 
that permitting the TELPAK rate increase to become effee- 
tive violated prior Commission determinations and policies, 
prejudiced the right of user groups to a full and fair hear- 
ing and constituted a prejudgment of the ultimate decision 
in the Docket 18128 proceeding—and such contentions are 
most assuredly correct—then clearly petitioner and other 
protesting parties had a right to have such rate filing re- 
jected by the Commission. The denial of that right by the 
Commission, with all the damaging consequences resulting 
therefrom, clearly constitutes reviewable agency action un- 
der the Isbrandtson test. 


CONCLUSION 


For the reasons stated, the National Association of Motor 
Bus Owners respectfully requests this Honorable Court to 
reverse the actions of the Commission under review and re- 
mand the cause to the Commission for further proceedings 
in order that the Commission may reject the TELPAK rate 


filing here involved. 


Respectfully,submitted 
aa J if. rer & 


Ricwarp P. Taytor 
1250 Connecticut Avenue, N.W. 
Washington, D. C. 20036 
Attorney for the National 
Association of Motor Bus 
Owners 


Srepror & Jonnson 
1250 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
Of Counsel 
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therefrom, clearly constitutes reviewable agency action un- 
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APPENDIX A 
Statutes and Rules Involved 


Communications Act oF 1934, 48 Stat. 1064 et seq., 47 U.S.C. 
$ 151 et seq.: 


Section 4(i), (j), 47 U.S.C. § 154 (i), (3) 


(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this chapter, as may be necessary 
in the execution of its functions. 


* *” * * * 


(j) The Commission may conduct its proceedings in 
such manner as will best conduce to the proper dispatch 
of business and to the ends of justice. * * * 


Section 203(b), 47 U.S.C. § 203(b) 


(b) No change shall be made in the charges, classifi- 
cation, regulations, or practices which have been so 
filed and published except after thirty days’ notice to 
the Commission and to the public, which shall be pub- 
lished in such form and contain such information as 
the Commission may by regulations prescribe; but the 
Commission may, in its discretion and for good cause 
shown, modify the requirements made by or under au- 
thority of this section in particular instances or by a 
general order applicable to special circumstances or 
conditions. 


Section 204, 47 U.S.C. § 204: 


Whenever there is filed with Commission any new 
charge, classification, regulation, or practice, the Com- 
mission may either upon complaint or upon its own 
initiative without complaint, upon reasonable notice, 
enter upon a hearing concerning the lawfulness thereof ; 
and pending such hearing and the decision thereon the 
Commission, upon delivering to the carrier or carriers 
affected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of such 
charge, classification, regulation, or practice, but not 
for a longer period than three months beyond the time 
when it would otherwise go into effect; and after full 
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hearing the Commission may make such order with 
reference thereto as would be proper in a proceeding 
initiated after it had become effective. If the proceed- 
ing has not been concluded and an order made within 
the period of the suspension, the proposed change of 
charge, classification, regulation, or practice shall go 
into effect at the end of such period; but in case of a 
proposed increased charge, the Commission may by 
order require the interested carrier or carriers to keep 
accurate account of all amounts received by reason of 
such increase, specifying by whom and in whose behalf 
such amounts are paid, and upon completion of the 
hearing and decision may by further order require the 
interested carrier or carriers to refund, with interest, 
to the persons in whose behalf such amounts were paid, 
such portion of such inereased charges as by its deci- 
sion shall be found not justified. At any hearing in- 
volving a charge increased, or sought to be increased, 
after the organization of the Commission, the burden 
of proof to show that the increased charge, or proposed 
increased charge, is just and reasonable shall be upon 
the carrier, and the Commission shall give to the hear- 
ing and decision of such questions preference over all 


other questions pending before it and decide the same 
as speedily as possible. 


Section 206, 47 U.S.C. § 206: 


In case any common carrier shall do, or cause or per- 
mit to be done, any act, matter, or thing in this Act 
prohibited or declared to be unlawful, or shall omit to 
do any act, matter, or thing in this Act required to be 
done, such common carrier shall be liable to the person 
or persons injured thereby for the full amount of dam- 
ages sustained in consequence of any such violation of 
the provisions of this Act, together with a reasonable 
counsel or attorney’s fee, to be fixed by the court in 
every case of recovery, which attorney’s fee shall be 
taxed and collected as part of the costs in the case. 


Section 207, 47 U.S.C. $ 207: 


Any person claiming to be damaged by any common 
carrier subject to the provisions of this Act may either 
make complaint to the Commission as hereinafter pro- 
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vided for, or may bring suit for the recovery of the 
damages for which such common carrier may be liable 
under the provisions of this Act, in any district court 
of the United States of competent jurisdiction; but 
such person shall not have the right to pursue both 
such remedies. 


Srcrion 415(b), (c), (d), 47 U.S.C. § 405(b), (¢), (d): 


(b) All complaints against carriers for the recovery 
of damages not based on overcharges shall be filed with 
the Commission within one year from the time the cause 
of action accrues, and not after, subject to subsection 
(d) of this section, 

(c) For recovery of overcharges action at law shall 
be begun or complaint filed with the Commission 
against carriers within one year from the time the cause 
of action accrues, and not after, subject to subsection 
(d) of this section, except that if claim for the over- 
charge has been presented in writing to the carrier 
within the one-year period of limitation said period 
shall be extended to include one year from the time 
notice in writing is given by the carrier to the claimant 
of disallowance of the claim, or any part or parts 
thereof, specified in the notice. 


(da) If on or before expiration of the period of limi- 
tation in subsection (b) or (c) a carrier begins action 
under subsection (a) for recovery of lawful charges in 
respect of the same service, or, without beginning ac- 
tion, collects charges in respect of that service, said 
period of limitation shall be extended to include ninety 
days from the time such action is begun or such charges 
are collected by the carrier. 


ApMIxisTRATIVE Procepure Act or 1946, 60 Stat. 237, et seq., 
as revised, 80 Stat. 381, et seq., 5 U.S.C. § 551 et seq-: 
Section 2, 5 U.S.C. § 551: 
For the purpose of this subchapter— 
** * 
(13) ‘‘agency action” includes the whole or a part of 


an agency rule, order, license, sanction, relief, or the 
equivalent or denial thereof, or failure to act. 
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Section 10(a), 5 U.S.C. § 702: 


(a) A person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency ac- 
tion within the meaing of a relevant statute, is entitled 
to judicial review thereof. 


Section 10(e), 5 U.S.C. § 706: 


To the extent necessary to decision and when pre- 
sented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of an agency action. The reviewing court 
shall— 


(1) compel agency action unlawfully withheld or un- 
reasonably delayed; and 


(2) hold unlawful and set aside agency action, find- 
ings, and conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; 


(B) contrary to constitutional right, power, privi- 
lege, or immunity; 


(C) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; 


(D) without observance of procedure required by 
law; 


(E) unsupported by substantial evidence in a ease 
subject to sections 556 and 557 of this title or other- 
wise reviewed on the record of an agency hearing 
provided by statute; or 


(F) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the review- 
ing court. 


In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a 
party, and due account shall be taken of the rule of 
prejudicial error. 
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Rutes AnD REGULATIONS OF THE FEDERAL CoMMUNICATIONS 
ComMISSION : 


Section 1.723, 47 C.F.R. § 1.723: 

(a) In case recovery of damages is sought, the com- 
plaint shall contain appropriate allegations showing 
such data as will serve to identify, with reasonable cer- 
tainty, the communications, transmissions, or other 
services for which recovery is sought, and shall state: 


(1) That the complainant makes claim for damages; 
(2) The name and address of each individual claim- 
ant asking damages; 

(3) The name and address of the defendant against 
which the claim is made; 


(4) The communications, transmissions, or other 
services rendered, the charge applied thereto, the 
date when charges were paid, by whom paid, and by 
whom borne; 

(5) The period of time within which, or the specific 
dates when the communications, transmissions, or 
other services were rendered; 


(6) The points of origin and reception of the com- 
munications or transmissions, and if the damages 
sought to be recovered are for services other than 
communications or transmissions, then the allega- 
tions of the complaint shall state the nature and ex- 
tent of such services, the date or dates when rendered, 
when paid for, and by whom borne; 

(7) The nature and amount of injury sustained by 
each claimant; 

(8) Separately, the damages with respect to each 
communication, transmission, or other service for 
which recovery is sought; 

(9) If damages are sought on behalf of others than 
the complainant, in what capacity or by what author- 
ity complaint is made in their behalf; and 

(10) That suit has not been filed in any court on the 
basis of the same cause of action. 


(b) Damages will not be awarded upon a complaint 
unless specifically requested. Damages may be awarded, 
however, upon a supplemental complaint based upon 
the finding of the Commission in the original proceed- 
ing. 
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No. 23,833 


Comolicinsent with Nos. 23,836, 23,839, 
23,841, 23,842, and 23,843) 


Tue AssociaTeD Press, Petitioner, 
v. 


FeperaL ComMUNICATIONS ComM™MIssION and 
Unirep States or America, Respondents, 


American TELEPHONE AND TELEGRAPH Company and THE 
Western Union TetecrapH Company, Intervenors. 


On Petition for Review of an Order of the 
Federal Communications Commission 


BRIEF FOR PETITIONER 
THE ASSOCIATED PRESS 


ISSUES PRESENTED* 


1. Whether the Federal Communications Commission 
erred in failing to reject TELPAK rate increases which 
reduced the number of telegraph channels equivalent in 
TELPAK pricing to a voice channel from six to two, 


* The case has not previously been before the Court except on applications 
for relief pending review. 
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when AT&T failed in the rate filing to comply with the 
requirement of the Communications Act and the Commis- 
sion’s Rules that a carrier submit prima facie justification 
for all rate increases and also failed to comply with certain 
Commission requirements as to the form the filing must 
take. 


2. Whether the Federal Communications Commission 
denied The Associated Press (‘‘AP’’) its right to a hear- 
ing or its right to a statement of reasons for refusing to 
act on AP’s objections to the form and content of the 
TELPAK equivalency change by failing to consider, dis- 
cuss, or even mention any aspect of AP’s objections. 


REFERENCES TO RULINGS 


Petitioner is seeking review of the Federal Communica- 
tions Commission’s Memorandum Opinion and Order re- 
leased November 6, 1969, 34 Fed. Reg. 18142, 20 F.C.C.2d 
383, reprinted in the Appendix at page 588. The Commis- 
sion denied requests for reconsideration by Memorandum 
Opinion and Order released January 19, 1970, 21 F.C.C. 
2d 1, reprinted in the Appendix at page 724. 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act of 1934, 
the Administrative Procedure Act, and the Rules of the 
Commission are set forth in the Addendum to this Brief. 


STATEMENT OF THE CASE 
Nature of the Case 


This case comes before this Court on Petitions to Review 
an Order of the Federal Communications Commission re- 
fusing various customer requests that the Commission 
reject, as violating the Commission’s Rules, the Communi- 
cations Act, and accepted principles of ratemaking, sub- 
stantial rate increases filed by Intervenor American Tele- 
phone and Telegraph Company for its bulk private line 
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offerings known as TELPAK. The Commission, in its 
decision, however, never truly addressed itself to the issue 
raised in this case but instead suspended the tariff for the 
statutory period of three months*—utterly failing to dis- 
tinguish its power to suspend and investigate questionable 
rate increases from its power to reject voidable tariff sub- 
missions. The consistent_position of AP has been. and 

ins, thai tober 1, 1969, rate increases are void- 

and should have been rejected by the Commission 
see App. 361)3 


The TELPAK jefriff has three separate components— 

€ monthly charge per mile for a TELPAK 

section; terminals or the monthly charge for terminating a 
data, voice, telephotograph, or telegraph channel (each 
channel in use requires at least two terminals) ; and equiva- 
lency or the number of telegraph channels which may be 
used for the same line haul (but not terminal) charge as 
one voice channel. Because of the importance of telegraph- 
grade service to news dissemination by AP, AP-before the 
Commission and before this Court challenges as voidable 
only 7th Revised Page $1 of AT&T Tariff F.C.C. No. 260 
which contains the reduction in equivalency from 6 to 1 to 
2 to 1—in effect a three-fold increase in charges for tele- 
.graph line haul service. ordered under TELPAK* AT&T 
has not offered any plausible justification for this rate 
increase, which it concedes is_contrary to technology, as 
required by Section 204 of the Communications Act (47 


1 Case No. 23,833 (AP) has been consolidated with Case Nos, 23,836, 23,839, 
23,841, 23,842, and 23,843, but differs from them in that AP is here only 
contesting the refusal of the Commission to reject the change in equivalency 
aspect of the TELPAK rate increases. 


2Sce Communications Act of 1934, § 204, 47 U.S.C. § 204 (1964). 
3 Citations to the Appendix are abbreviated ‘‘App.’’ 


4 AP in limiting its challenge to the validity of the change in equivalency 
does not acquiesce in or concede the validity of the massive increases in line 
haul and terminal charges. AP has focused on this single aspect of the 
rate increases because of the importance of telegraph-grade service to news 
dissemination and tho complete lack of any possible cost or technical justi- 
fication for the change. 
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U.S.C. § 204 (1964)) and See tion 61.33(a) of the Commis- 
sion’s < Rules (47 C.F.R. § 61.33(a) (1970)).° 


As we shall show, these defects render AT&T’s tariff re- 
vision voidable and subject to summary rejection. More- 
over, the failure of the Commission to consider the issues 
raised by AP and others with regard to the change in 
equivalency completely vitiates the decision below. 


Proceedings Below 


In January 1961, AT&T filed a new bulk communications 
offering known as TELPAK, and that service offering has 
been subject to scrutiny and litigation before the Com- 
mission for the last nine years. The first investigation of 
TELPAK was culminated by the Commission’s Memoran- 
dum Opinion and Order adopted December 23, 1964, find- 
ing that the evidence adduced at the hearing established 
that the rate levels for the two largest TELPAK offerings 
(TELPAK C and D) were ‘‘justified by competitive neces- 
sity’? but that the rate levels for the smaller offerings 
(TELPAK A and B) were too low. TELPAK, 37 F.C.C. 
1111, 1117 (1964). The Commission, however, ordered 
further hearings as to the compensativeness of TELPAK 
Cand D. Id. at 1118. This still has not been determined. 
See General Rate Investigation, 18 F.C.C. 2d 761 (1969) 
(App. 214). 

On October 1, 1969, before it had been called upon to 
justify its first round rate increases and before a single 
hearing had been held in the Commission’s investigation 
of those rate increases, AT&T by its Transmittal No. 10609 
again filed massive second round rate increases which were 


under fire eighteen months earlier, including a further 
limitation on the telegraph to voice equivalency from 61 to 
1 to 2 to 1 (App. 272). TAL ape ae a 


5As if to avoid this requirement, AT&T deceptively labels the increase a 
‘change’? rather than an ‘‘increase’’ in violation of Section 61.55(e) of the 
Commission’s Rules (47 C.F.R. § 61.55(e) (1970)). 


On October 9, 1969, AP fil petition specifically re- 


questing the Commission to €eject 7th Revised Page 81, 
which would reduce the number of telegraph channels which 
could be leased at the price of a voice grade channel from 
6 to 2, on the grounds that this submission was not in 
compliance with Section 204 of the Communications Act or 
with tariff regulations of the Commission (47 C.F.R. 
§§ 61.33(a) and 61.55(e) (1970)) (App. 361). AP pointed 
out that the change in equivalency alone would have a seri- 
ous impact on its news dissemination activity by causing 
an “‘overflow”’ in its New York City to Washington, D. C., 
TELPAK C service, the only TELPAK service which AP 
could economically afford to retain. This ‘‘overflow’’ 
would cause irreparable harm to AP b iri 
rangement in AP’s communications service such as the can- 
cellation of high-speed facsimile between Washi d 
New York and the purchase of channel deriving equipment 
to enable AP to derive telegraph service from voice-grade 
channels. Other users attacked the entire tariff filing on 
a variety of grounds. 


AT&T opposed the requests, asserting that ‘‘the Com- 
mission does not have the power to reject, or compel with- 
rawal of, the tarift changes in question” (App. 05v). 


The Commission, by Memorandum Opinion and Order re- 


leased November 6, 1969, 20 F.C.C.2d 383, refused all 
relief sought by the users except for the imposition of a 
three-month suspension and an order of accounting (App. 
588). Thus, the second round of rate increases became 
effective February 1, 1970. .The Commission’s opinion, 
however, never treats the patent violations of the Com- 
mission’s own rules involved in the change in equivalency.° 

6 Tho importance of strict compliance with the Commission’s tariff rules 
was underscored the week after AP filed its petition to reject by the Com- 
mission’s Notice of Proposed Rule Making in Docket 18703, observing that 
‘<[i]t has become apparent that many carriers are providing only the minimum 
amount of information necessary to comply pro forma with [Section 61.33 (a) 
of the Rules],’’ and proposing more detailed requirements, not designed to 


reform the rules, but merely to ‘‘restate the original intent’’ of them. 34 
Fed. Reg. 17116 (1969) (App. 489, 490). 
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Some of the parties below, but not AP, petitioned the 
Commission for reconsideration of this decision, but its 
Memorandum Opinion and Order of January 19, 1970, 21 
F.C.C.2d 1 (App. 724), the Commission denied all re- 
quests for reconsideration. Although in the November 6 
Memorandum Opinion and Order, the Commission had 
brushed aside all claims that an accounting order might 
be inadequate with the conclusionary statement that ‘‘the 
accounting procedures should be sufficiently accurate to 
insure all customers are recompensed’’ (20 F.C.C.2d at 
387, App. 563), the Commission on reconsideration realized 
its folly and admitted that ‘‘ [t]he very nature of identifica- 
tion of channels that are at this date affected by the change 
in equivalency ratios, and channels added in the future 
that may be affected thereby, contains sufficient questions 
of fact that an accounting order is not well suited to such 
changes”’ (21 F.C.C.2d at 6, App. 730). Aside from this 
concession, the Commission on reconsideration still failed 
to perceive any significant distinction between the change 


in equivalency and the other aspects of the rate increases. 


AP filed its Petition for Review in this Court on January 
2, 1970, and Motion for Injunction Pending Review on 
January 7, 1970. The Motion for Injunction Pending Re- 
view was denied by this Court on January 29, 1970. 


Statement of Facts 


Petitioner The Associated Press is engaged in dissemina- 
tion of news over private line services leased from Inter- 
venor AT&T. As shown in the Affidavit of Daniel DeLuce 
in Support of AP’s Motion for Injunction Pending Review 
filed in this Court of January 7, 1970, under the original 
TELPAK offering, AP leased 10,160 section miles of the 
now-discontinued TELPAK A and B. When AT&T can- 
celled TELPAK A and B, effective August 1, 1967, AP 
eut back its TELPAK service to 5,623 section miles of 
TELPAK C. By the end of 1967, AP had made further 
rearrangements in its communications and reduced its 
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TELPAK service to 3,870 section miles. On September 1, 
1968, TELPAK terminal charges were increased by 66.7 
percent from $15 to $25, and line haul charges for TEL- 
PAK C were increased 12 percent from $25 to $28. More 
important to AP, however, the telegraph to voice equiva- 
lency was lowered from 12 to 1 to 6 to 1. As a result, AP 
further cut back its TELPAK service to 2,800 section 
miles. 


In the following months, further rearrangements were 
made in AP’s communications, and by February 1, 1969, 
AP retained only 444 section miles connecting Boston and 
Washington, with drops at intermediate cities. However, as 
a result of the February 1, 1970, rate increases, raising 
terminal charges another 40 percent to $35 per terminal 
and the line haul another 7 percent to $30 per mile, AP has 
been forced to terminate the 223 miles of this remaining 
TELPAK OC service between Boston and New York City. 
This has required the termination of certain services which 
were economically justified using the excess TELPAK ca- 
pacity, but which would be uneconomic under the single 
channel rates. 


Moreover, as a result of further limiting the telegraph 
to voice equivalency to 2 to 1, AP has been forced in its 
remaining New York to Washington TELPAK section to 
cancel the high-speed facsimile service which was used at 
the speed at which news of international importance origi- 
nating in Washington can be transmitted to AP’s New 
York office. Using high-speed facsimile, typed pages of 
stories were transmitted at approximately three times the 
speed at which they can now be transmitted using conven- 
tional telegraph equipment. AP has also been forced to 
replace some of the telegraph channels it had been obtain- 
ing under TELPAK from AT&T by multiplexing such 
channels from a voice channel. 


To understand the nature of the equivalency change, one 
must fully comprehend the nature of TELPAK service. 


8 


AT&T has stated that TELPAK is its response to the 
Commission’s policies on licensing of private microwave 
systems and its response to the needs of large bulk users 
of communications.” Under TELPAK, AT&T leases to 
users a fixed carrier spectrum in much the same way 
as one would receive service from one’s own private micro- 
wave system. Like a private microwave system, the line 
haul costs are the same whether or not any of the capacity 
is actually used. Also like a private microwave system, 
there is additional cost for terminal arrangements for each 


channel actually in use. 
According to AT&T’s private line tariff (AT&T Tariff 
F.C.C. No. 260) : 


‘“[TELPAK service] provides Base Capacity for 
transmitting various forms of electrical communica- 
tion up to the limits specified in various types as set 
forth in (1) following, and Terminating Arrangements 
necessary for the utilization of such capacity as set 


forth in (2) following. 
‘‘Within the limits of a Base Capacity, the customer 
may order as many wideband and/or individual chan- 
nels of lesser capacity arranged for use as he requires 
2.2? AT&T Tariff F.C.C. No. 260, 3rd Revised Page 
79. 
The tariff goes on to explain that: 


‘‘Base Capacity denotes the potential for communica- 
tion channels and services which can be realized only 
with the use of service terminals furnished under (2) 
following. Base Capacity, with the appropriate Termi- 
nating Arrangements, is provided for the use as a 
wideband channel or for use as wideband channels 
and/or individual channels of lesser capacity which in 
total do not exceed the comtyalent voice grade capacity 
specified for each type . 


“For each Base Re the Telephone Company 
undertakes to provide at the charges determined under 


7 See TELPAK, 37 F.C.C, 1111, 1113-14 (1964). 
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(C) following only that portion of the maximum Base 
Capacity which the customer orders as channels ar- 
ranged for his use; additional channels up to the maxi- 
mum of the Base Capacity will be provided and ar- 
ranged for use at the customer’s request, subject to the 
availability of suitable service terminals or connecting 
arrangements.’’ Id. 


Base Capacity then is defined in terms of ‘‘maximum 
equivalent carrier spectrum’’, and AT&T provides this 
service in either 240 kHz (TELEPAK C) or 1,000 kHz 
(TELPAK D). Jd. 


However, contrary to the express terms of the tariff 
quoted above, AT&T has never permitted a customer using 
telegraph service, as opposed to voice grade or broad band 
services, to utilize the full benefit of the carrier spectrum 
reputedly leased to him. As shown in Mr. DeLuce’s Affi- 
davit, it is feasible to derive as many as 22 telegraph 
channels from a single voice facility, and AT&T’s standard 
practice is to derive between 16 and 18 voice-grade chan- 
nels. Thus, in an offering such as TELPAK, which sells 
carrier spectrum, rather than specifie services, anything 
less than the actual amount of service which is derived 
from the facilities reputedly to be sold is immediately open 
to question. 


The original TELPAK offering filed in 1961 and in effect 
to September 1, 1968, permitted as many as 12 telegraph 


channels to be obtained for one voice channel. us, under 
the original tariff, for the price of a TELPAK C section, 
a customer was permitted to use as many as 720 telegraph 
channels (but the carrier spectrum which he was leasing 
would accommodate 1,080 telegraph channels). The first 


round of rate increases arbitrarily limited this equivalency 
to 6 to 1, limiting the maximum capacity which the Tele-. 
phone Company would sell as telegraph to 360 telegraph 
channels—only one-third of the spectrum leased. The sec- 
ond round of rate increases further limits TELPAK C to 
only 120 telegraph channels. Thus, although the AT&T 
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asserts in its tariff that it is leasing a carrier spectrum of 
240 kHz for TELPAK C, in practice, AT&T has arbitrarily 
restricted telegraph users to a maximum carrier spectrum 
of only 26.7 kHz. The excess 213.3 kHz can be and is re- 
sold by AT&T. 


In AT&T’s October 1 tariff change, this effective three- 
fold increase in the charges for telegraph service (on top 
of the first round twofold increase to 6 to 1 which is still 
under investigation) in TELPAK appears in the following 
innocuous tariff provision: 


“Two such channels, or any portion thereof, or (C) 
a combination, not exceeding two, of such channels, 
between the same pair of service points have the 
equivalent of one voice grade channel.’”? AT&T 
Tariff F.C.C. No. 260, 7th Revised Page 81 (App. — (C) 
276). 


Reference to the letter of transmittal reveals that the only 
statement with respect to this revision is the following: 
“‘The Tariff provisions provide for... (b) a change from 
6 (3 in the case of 150 band service) to 2 in the number of 
telegraph channels having the equivalent of one voice grade 
channel .. .’’ (App. 272). 


This, however, is not a result of a technological change. 
AT&T concedes that ‘‘considerably more than two tele- 
graph channels can physically be derived from a voice chan- 
nel (App. 288). All that appears in the material submitted 
by AT&T is the conclusionary statement tha tihe over-_ 
all realtionship between the costs of telephone and tele- 


graph (69-75 speed) type channels (including both terminal , 


and line costs) is slightly App. . This | 
statement, however, 1s controverted on its face. If AT&T | 
desires to bring the revenue relationship between telephone | 
and telegraph channels to ‘‘slightly under 2 to 1’’ the 
proper line haul equivalency is 12 to 1—the original equiv- 
alency—as long as the relationship of TELPAK terminal 
charges for telephone and telegraph remains 1 to 1. A line 
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haul equivalency of 2 to 1 appears to result in an overall 
revenue relationship of about to 1.5 to 1—a significant 
burden on telegraph-grade service. 


In its October 9, 1969, Petition for Rejection, Ap spe- 
cifically raised its claim that AT&T ‘Transmittal N 0. 10609 
was fatally deficient in failing to comply with Section 204 

Communications Act or wi ection 61.33(a) and 
61.55(e) of the Commission’s own rules 


o0/ 


The Commission in its November 6 Memorandum Opin- 
ion and Order makes no reference to the issues raised by 
AP with respect to the deficiencies of Transmittal No. 
10609. The Commission deals only with the allegations: 


‘¢(1) that the instant rate increases violate the state- 
ment of ratemaking principles and factors in docket 
No. 16258, phase I-B, (2) that the tariff increases are 
patently improper and involved, and that (3) suspen- 
sion and investigation of these tariffs, together with 
an accounting order, are inadequate remedies and that 
extraordinary relief is necessary.’’? 20 F.C.C.2d at 
385 (App. 561). 


All that the Commission decided, however, was that ‘‘[wle 
have previously responded to petitioners’ contention that 
we possess plenary power pursuant to sections 4(i) and 
303(r) of the Communications Act of 1934, as amended, to 
accord the requested relief, in our order adopted August 
28, 1968, 14 F.C.C.2d 564, and find no reason to disturb 
our conclusion reached therein’’ (20 F.C.C.2d at 386, App. 
562). This statement, however, refers only to the Com- 
mission’s denial of authority to suspend tariffs for more 
than three months after their scheduled effective date. It 
does not respond to the request of the parties that the 
tariff be rejected, a power which has been recognized by 
the Commission in recent actions, and in its Notice of Pro- 
posed Rule Making in Docket 18703. 
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ARGUMENT 
L 


THE CHANGE IN TELPAK TELEGRAPH TO VOICE EQUIVA- 
LENCY IS VOIDABLE BECAUSE IT VIOLATES THE COM- 
MUNICATIONS ACT AND THE COMMISSION’S TARIFF 
REGULATIONS, AND THE COMMISSION ABUSED ITS DIS- 
CRETION IN FAILING TO REJECT THIS ASPECT OF THE 
RATE INCREASES 


In the ordinary course, AT&T, as a communications com- 
mon carrier regulated under Title II of the Communica- 
tions Act of 1934, has the authority to initiate rate adjust- 
ments for interstate service by filing appropriate tariff 
materials with the Commission. This right, however, has 
never given it the ‘‘invincible right”? ® to file papers with 
the Commission in any form it desires without complying 
with reasonable regulations made by the Commission pur- 
suant to Section 4(i) and 303(r) of the Communications 
Act, 47 U.S.C. $$ 154(i), 303(r) (1964) (see Press Wireless, 
Inc. v. FCC, 105 U.S. App. D.C. 86, 264 F.2d 372 (1959)) 
or to file substantial rate increases without making a prima 
facie’ showing by market and cost analyses that the rate 
will be just and reasonable as required by Sections 201(b) 
and 204 of the Communications Act, 47 U.S.C. $$ 201(b), 
204 (1964) (see United Gas Pipe Line Co. v. Mobile Gas 
Serv. Corp., 350 U.S. 332 (1961)), or to file for substantial 
rate increases during the pendency of a general rate in- 
vestigation and when the carrier is already earning sub- 


stontial amounts in excess of the 7 maximum return found 
reasonable by the Commission in that rate investigation 
(see Texas Eastern Transmission Corp., 18 F.P.C. 130 
(1957)). Moreover, considering the substantial harm which 
will result to AP and other user parties from the equiva- 
leney change, which the Commission belatedly recognized 


‘*that an accounting order is not well suited’’ to reeompense 


8 47 U.S.C. $§ 201-21 (1964). 


See United Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 
223, 232 (1965) (separate opinion); Permian Basin Area Rate Cases, 390 
U.S. 747, 779 (1968). 
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reaerie Private Line, 21 F.C.C.2d 1, 6 (1970), App. 
724, 730), the Commission abused its discretion in failing 
to ee strict compliance by AT&T with these threshold 


statutory and regulatory requirements. 


Congress, in adopting the suspension and accounting 
provisions of Section 204 of the Communications Act, 47 
U.S.C. § 204 (1964), did not contemplate the extraordinary. 
cireumstances present in this case, the totality of which 
requires that the Commission exercise its discretion ‘‘to 
issue such orders, not inconsistent with this Act, as may 
be necessary in the execution of its functions’’ (47 U.S.C. 
§$154(i) (1964)), and reject. the proposed equivalency 
change. Consumers would be wholly at the merey of AT&T 
if it were permitted to file rate increases without any thres- 
hold showing of reasonablencss. The only control on its 
rates is the Commission, and the Commission must adopt 
procedural safeguards to protect the public interest. Con- 
gress ordered the Commission to ‘‘conduct its proceedings 
in such manner as will best conduce to the proper dispatch 
of business and to the ends of justice.’’ 47 U.S.C. § 154(j) 
(1964). But the acceptance of defective rate increases on 
top of past rate increases during a nine-year-old rate pro- 
ceeding will not ‘‘conduce to the proper dispatch of. busi- 
ness’’, and in view of the irreparability ‘of the harm which 
will result to AP and the excessive rate of return which 
AT&T is already earning, such acceptance cannot serve 


“<the ends of justice.’” — 


A. The Commission Has Authority To Reject Tariffs Filed 
Which Violate the Communications Act or Which Violate 
the Commission’s Rules and Regulations 


The power of the Federal Communications Commission 
to reject improperly filed or otherwise deficient tariffs filed 
by communications common carriers subject to Title II of 
the Communications Act of 1934 is well settled. The Com- 
mission has long claimed this authority and has been up- 
held in the courts without serious opposition from AT&T. 
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The Commission’s tariff rules provide that tariffs may be 
“‘rejected for cause’’ (47 C.F.R. § 61.36 (1970)). 

The authority of the Commission to reject voidable 
tariffs is clearly encompassed within the agency’s general 
powers to ‘‘perform any and all acts, make such rules and 
regulations, and issue such orders, not inconsistent with 
this Act, as may be necessary in the execution of its func- 
tions.”? 47 U.S.C. $154(i) (1964); see also 47 U.S.C. 
$ 303(1r) (1964). Obviously, if the Commission were denied 
this fundamental authority, it would have no practicable 
means of assuring that tariff filings would comply with 
certain basic formal and substantive requirements, and the 
result would be an administrative chaos. See 47 U.S.C. 
$ 203(b) (1964). 

Administrative construction of the Communications Act 
has uniformly affirmed the right of the Commission sum- 
marily to reject tariffs not filed in conformity with its 
rules, and the Commission has been upheld by this Court. 
For example, when the Commission has been upheld by 
this Court. For example, when the Commission summarily 
rejected tariffs filed by Press Wireless, Ine. (25 F.C.C. 
1466 (1958)), the carrier appealed and the Commission’s 
authority was affirmed per curiam. Press Wireless, Inc. v. 
FCC, 105 U.S. App. D.C. 86, 264 F.2d 372 (1959). Indeed, 
just this Fall, the Commission rejected AT&T’s audio pro- 
gram tariffs for procedural defects, including inadequate 
justification, and AT&T did not challenge the Commission’s 
authority. See FCC News Release, September 17, 1969 
(FCC mimeo 37780). 


The power of other regulatory agencies to reject tariffs 
which are unlawful on their face has been upheld by the 
Supreme Court. Under the Natural Gas Act the statutory 
scheme for regulating natural gas analogous to that con- 
tained in Title II of the Communications Act, it was held 
that ‘‘[t]here can be no doubt of the authority of the 
{Federal Power] Commission to reject the unauthorized 
filing under its general powers to issue orders neces- 
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sary or appropriate to carry out the provisions of this 
Act,’ $16 [15 U.S.C. § 7170 (1964)].?? United Gas Pipe 
Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332, 347 (1956). 
The FPC was not required to hold hearings to determine 
whether the new rates violated the existing contracts, but 
was required summarily to reject the rates. Similarly, the 
FCC must summarily reject tariffs when they violate the 
Communications Act, Commission’s tariff rules, and the 
Commission’s order restricting the carrier’s rate of re- 
turn. 


Thus, the Supreme Court has held that Section 4 of the 
Natural Gas Act, 15 U.S.C. § 717f (1964), does not ““pestow 
on producers an invincible right to raise prices subject 
only to a six-month delay and refund liability.”’ Permian 
Basin Area Rate Cases, 390 U.S. 747, 799 (1968) ; United 
Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 
293, 232 (1965) (separate opinion). Indeed, the Supreme 
Court has even upheld the power of the ICC, which, unlike 
the FCC and FPG, has no general grant of authority “‘to 
issue orders . . . as may be necesasry in the execution of 
its functions’? and ‘‘to the ends of justice,’’ ® to limit the 
right of carriers to file rate changes by declaring a mora- 
torium pending a general rate investigation. See Ameri 
can Commercial Lines, Inc. v. Louisville & N.R.R., 392 
U.S. 571 (1968). But, if this Court accepts AT&T’s argu- 
ment advanced before the Commission that the Commis- 
sion cannot under any circumstances reject rate increases, 
AT&T would be granted an ‘‘invincible right’’ to file rate 
increases subject only to a three-month delay. _Such a re- 
sult would be contrary to law and equity, and lead to a 
perpetuation of unlawful charges which would be borne by 
the public at large. 


AT&T's reliance below and before this Court on Peti- 
tioner’s application for temporary relief on cases such as 


10 Compare Interstate Commerce Act, §§ 11-12, 49 U.S.C. §§ 11-12 (1965), 
with Communications Act, §§4(i), (j), 303(r), 47 U.S.C. §§ 154(3), (3), 
303(r) (1964). 
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Willmut Gas & Oil Co. v. FPC, 111 U.S. App. D.C. 49, 294 
F.2d 245 (1961), and North Carolina Natural Gas Corp. 
v. United States, 200 F. Supp. 745 (D. Del. 1961), is mis- 
placed." To the extent that these cases survive Callery 
and the Permian Basin Area Rate Cases—if, indeed, they 
survive at all'*—they only stand for the proposition that 
the ICC and FPC cannot summarily reject before a hearing 
on the substantive issue of reasonableness. They do not 
preclude rejection for procedural defects as has been re- 
quested by AP in this case. The only claim raised by AP 
which could_possibly_relate to substantive matters is that 
the Commission acted arbitrarily in refusing to enforce the 
order entered after hearing in the General Rate Investiga- 
tion, which restricts AT&T to a maximum rate of return of 
7.9 percent (see General Rate Investigation, 9 F.C.C. 2d 31, 
88, 115-16 (1967)). 


Like the FCC other administrative agencies have found 
it necessary to prescribe rejection for tariffs which are 
filed in violation of the agency’s rules, orders, or organic 
acts. For example, under ICC regulations : 


‘Any tariff or schedule tendered for fines which fails 
to give lawful notice of changes in rates, charges or 
provisions which it proposes to establish, or which 
fails to meet the requirements of the regulations con- 
tained in this chapter, or violates any order of the 
Commission or of a court, as subject to rejection by the 
Commission.’’ 49 C.F.R. § 1300.14(e)(1) (1970). See 
also 14 C.F.R. § 221.180 *(1970) (CAB); 18 C.F.R. 
§ 35.5 (1970) (FPC). 


Against the history of judicial and administrative construe- 
tion, AT&T cannot now be heard to assert that ‘“‘the Com- 


11See App. 539; Memorandum of AT&T in Opposition to Petitioners’ 
Motions for a Stay, January 20, 1970, pp. 41-44, 58. 


12 Willmut is of questionable vitality today in light of recent Supreme Court 
decisions. For example, the FPC was upheld in Callery in its belief Willmut 
and similar cases were ‘‘judicial aberrations’? 335 F.2d 1004, 1017 (5th Cir. 
1964)). See also FPC v. Texaco, Inc., 377 U.S. 33 (1964). 
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mission does not have the power to reject” the TELPAK 
equivaleney change (App. 535), which, in the terms of the 
ICC's regilation, “fails to give lawful notice of changes 
in rates,” “fails to meet the requirements of”? the Com- 
mission’s tariff rules, and which ‘‘violates .. . [an] order 
of the Commission”? restricting AT&T’s rate of return. 


The Commission in its Order of November 6, 1969, denied 
its “‘authority to grant extraordinary remedies”’ (20 F.C.C. 
2d at 386, App. 562), but this apparently did not reach the 
question of whether or not the tariffs should be rejected. 
Indeed, one.of the great defects of the Commission’s action 
is that it never truly addresses itself to AP’s contention 
that the change in equivalency violated the Commission’s 
own rules, and was therefore voidable. The Commission’s 
totatattention was directed towards the question whether 
it could suspend the rates for a period longer than the 
three months specified in Section 204 of the Act. See id. 


at 385-86. 


B. The Change in Equivalency Was Voidable for Failure of 
AT&T To File With It Prima Facie Justification for the 
Change in Equivalency 


Section 204 of the Communications Act provides, inter 
alia, that: 


“At any hearing involving a charge increased, or 
sought to be increased after the organization of the 
Commission, the burden of proof to show that the in- 
creased charge, or proposed increased charge, is just 
and reasonable shall be upon the carrier... .’’ 47 
U.S.C. § 204 (1964). 


Because of this burden of proof, the Commission’s tariff 
rules require rate increases to be clearly marked with the 
symbol ‘I’? (47 C.F.R. § 61.55(e) (1970)) and further 
require the accompanying letter of transmittal to include 


‘<a statement showing in detail the reasons for all 
changes in charges or regulations and in case any such 
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change results in increased charges, the facts upon 
which the carrier relies in justification thereof.’? (47 
C.F-R- $ 61.33(a)(1970)). 


In default of these and other requirements in Part 61 of 
the Rules, the Commission will reject the filing as void as 
it has done recently with the audio program tariff. See 
News Release, September 17, 1969 (FCC mimeo 37780). 


The provisions of the Communications Act and imple- 
menting Commission regulations give the carriers the right 
to initiate rates, but place upon the carriers the concomit- 
ant obligation of making a prima_facie_case for the in- 
creased rates. Without such a showing, a hearing would be 
a tremendous waste of administrative manpower, especially 
in view of the propensity of rate proceedings to extend over 
as many years as has the TELPAK cases. 

AT&T in its Transmittal No.10609 has not even at- 
tempted to make any showing in justification of the change 
in equivalency, let alone ‘‘facts in detail’? as required by 
the Commission. Indeed, AT&T even mislabelled the in- 


lerease as merely being a ‘‘change’’* There can be no 
doubt that the reduction in the telegraph channel capacity 
of a TELPAK C section from 360 channels to 120 channels 
is a rate increase—and a substantial one at that. 


13 Section 61.55(e) of the Commission’s tariff rules provides that: 
**The following symbols shall be used in tariffs for the purposes indicated 
below and they shall not be used for any other purposes: 


to signify reduction. 
to signify increase. 
to signify changed regulation. 
to signify change in text but no change in rate or regulation. 
to signify reissued matter. 
to signify new rate or regulation. 
to signify discontinued rate or regulation.’? 
47 C.F.R. § 61.55(e) (1970). 


For failure of AT&T to comply with this formal requirement alone, the tariff 
should have been rejected, just as the Commission would reject for failure to 
use 814 by 11 inch paper (47 C.F.R. § 61.52 (1970)), for failure to include 
the exact name of the issuing carrier (47 C.F.R. § 61.54(b) (1970)), or for 
any other of a number of formal requirements. See 47 C.F.R. § 61.36 (1970). 
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All that can be found that refers to the equivalency is in 
AT&T’s explanation of the six test rates which were alleg- 
edly used in its market study: 


“Schedule No. 3 also includes a telegraph to telephone 
channel equivalency ratio of 2 to 1. The overall rela- 
tionship between the costs of telephone and telegraph 
60-75 speed) type channels (including both terminal 
and line costs) is slightly under 2 to 1. While consid- 
erably more than two telegraph channels can physically 
be derived from a voice channel, this is offset by the 
fact that terminal costs for telegraph channels are 
considerably higher than those for telephone. It is the 
combined effect of these two phenomena that results in 
ee overall cost relationship referred to above.’’? App. 
288. 


However, AT&T submits no cost data to support these con- 
clusionary statements and has clearly failed to meet the 
Commission’s standards.“* 


Moreover, even assuming the relative overall costs of 
telegraph to voice service is ‘slightly under 2 to 1’’, that 
cannot possibly justify setting the line haul rates at 2 to 1 
while leaving the terminal rates at 1 to 1. This can be 
illustrated by comparing two representative TELPAK © 
sections of 100 miles in length both with a pricing ‘‘fill”’ of 
60 percent at the present line haul rate of $30 per mile 


14 Shortly after Transmittal No. 10609 was filed with the Commission, the 
Commission released a Notice of Proposed Rule Making to revise its tariff 
regulations because the ‘‘carriers are providing only the minimum amount 
of information necessary to comply pro forma’’ with Section 61.33(a) of 
tho Rules (47 C.F.R. § 61.33 (2) (1970)). 34 Fed. Reg. 17116 (1969) (App. 
490). The proposed rules designed only to ‘‘restate the original intent’’ of the 
existing rules make clear that the Commission requires a prima facie justifica- 
tion for all rate inereases since the proposed rules also would require that the 
material ‘*be of such composition, scope, and format that it could serve as 
the earrier’s complete case-in-chicf’’ if a hearing is required. Proposed 
§ 61.39, 34 Fed. Reg., 17117 (1969) (App. 494). 


15 Tho Affidavit of Charles H. Miller submitted in this Court in support 
of the Memorandum of AT&T in Opposition to Petitioners’ Motion for Stay 
on January 22, 1970, indicates that the average TELPAK C fill is 61.6 
percent. See Affidavit, p. 5. As a practical matter, it would be unfair to 
AT&T to compare hypothetical sections with any greater fill since the greater 
the fill the more significant are the terminal charges in relation to the total 
charges. Moreover, users such as AP value ‘‘excess capacity’? in TELPAK 
for future expansion. 
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and terminal rates of $135 per terminal—one with all voice 
channels and the other with all telegraph channels. At the 
2 to 1 equivalency, this would be 36 voice channels in the 
one and 72 telegraph channels in the others. 
TELPAK C REVENUES 
(60% fill; 2:1 Equivalency) 
36 voice 72 telegraph 
Line haul $3,000 $3,000 
Terminals 5,040 


Total 


Revenue 
per channel 


Under these conditions, the revenue per channel of tele- 
graph service is 73 percent of the revenue per channel of 
voice service not the 50 percent AT&T has claimed would 
be correct. 

By contrast, assuming the same rates and fills, but using 
an equivalency of 12 to 1—the original equivalency—the 
all-telegraph would contain 432 telegraph channels and pro- 
duce the following revenues: 


TELPAK C REVENUES 
(60% fill; 12:1 Equivalency) 


432 telegraph 


Line haul $3, $ 3,000 
Terminals 58 30,240 


Total $5,52 $33,240 


Revenue 
per channel $ 15:5 $ 77 


At the original 12 to 1 equivalency, each telegraph channel 
would produce slightly more than 50 percent of the reve- 
nues which would be produced by a voice channel, or, put 
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the other way, the revenue relationship is “<slightly less 
than 2 to 1.”’ 

Thus, AT&T’s _only possible ‘‘justification”’ for the 
equivalency change is not only defective in seope and detail, 
its is demonstrably wrong on its face. AT&T has not, to 
anyone’s knowledge, made any analysis of the cost/revenue 
relationship of voice and telegraph service now provided 
under TELPAK, yet such an analysis is absolutely neces- 
sary for AT&T to make out a prima facie case that the 
2 to 1 equivalency is just and reasonable_ Having failed 

—oeetaaeghcaalin auth are Na SS 
to consider these effects prior to_filing the increases, it is 
unfair in the interim to deprive AP of a service which has 
proven vital to its news dissemination activities. 


Considered another way, the essence of the TELPAK 
tariff is the offering of a carrier transmission spectrum of 
240 kHz for TELPAK C which the customer may use in 
whole or in part and in any one or a combination of trans- 
mission modes, such as telegraph, voice, data, telephoto, 
facsimile. If the customer activates the entire 240 kHz 
spectrum for voice channels, it would constitute a 100 
percent utilization of the carrier spectrum. If, however, 
the customer were to activate the entire spectrum for tele- 
graph transmission, the 2 to 1 equivalency provision would 
arbitrarily limit the amount of carrier spectrum actually 
utilized to only one-ninth of the 240 kHz bandwidth. This 
arbitrary limitation of ‘carrier spectrum made available for 
telegraph service is in effect a surcharge for telegraph- 
grade service. (In addition, because of the loss of reve- 
nues from terminal charges, there would be a reduction in 
the amount of revenue which would be obtained by the 
earrier if full utilization of the 240 kHz spectrum were per- 
mitted.) The limitation of a TELPAK C carrier spectrum 
to a maximum of 120 telegraph grade channels amounts to 
charging the customer nine times the carrier spectrum actu- 
ally required for the telegraph transmission service. Since 
the charging factors for a transmission line are (a) band- 
width and (b) distance, the equivalency restriction is also 
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like charging a customer who uses a line for telegraph 
service nine times the actual distance used for the trans- 
mission. 


Unless and until AT&T can provide AP and the Commis- 
sion with facts sufficient, if true, to justify the change in 
equivalency, the equivalency change should be rejected by 
the Commission without awaiting a lengthy hearing. See 
United States v. Storer Broadcasting Co., 351 U.S. 192, 205 
(1956) (the requirement in 47 U.S.C. $309(b) (1964) for 
a ‘full hearing’? does not require the Commission to 
‘“<waste time on applications that do not state a valid basis 
for a hearing’’). 


C. The Commission Acted Arbitrarily and Capriciously in Ac- 
cepting the TELPAK Rate Increases While AT&T Was 
Earning in Excess of the Rate of Return Authorized by 
Order of the Commission 


The total rate increases for TELPAK service, TWX and 
program transmission services were designed by AT&T 
to ‘‘inerease the Bell System’s interstate revenues by ap- 
proximately $87 million on an annual basis’’ using the 
end-of-1969 market (App. 281). These rate increases were 
filed with the Commission ‘‘[i]n recognition of the State- 
ment of Ratemaking Principles and Factors in Docket No. 
16258”? (App. 280). However, the rate increases were filed 
in direct contravention of the Oommission’s-earher orders 
in Docket 16258 limiting AT&T to an overall_rate of return 
in the range of 7.0 to 7.5 percent (General Rate Investiga- 
tion, 9 F.C.C.2d 30, 88, 115-16 (1967)) and requiring 
AT&T to file any interim rate adjustments in that proceed- 
ing for action by the Commission (General Rate Investiga- 
tion, 2 F.C.C.2d 142, 143, 147 (1965)). As shown in Com- 
missioner Johnson’s dissent in the ‘‘continuing surveil- 
lance’’ proceedings, ‘‘Bell’s interstate rate of return has 
never fallen below 7.5% since 1961! (The rates of return 
have been: 1961—7.72% ; 1962—7.55% ; 1963—7.51% ; 1964 
—7.99% ; 1965—7.95% ; 1966—8.29% ; 1967—8.25% ; 1968— 


7.60%)? (FCC News Release, November 5, 1969, 21 F.C.C. 
2d 654, 659, App. 572, 581). In 1969 and 1970, AT&T’s 
return was ‘expected to exceed § percent’’ (id at 654, App. 
572; sce id. at 659, App. 586).*° 


There can be no doubt of the Commission’s authority 
under Section 205 of the Communications Act, 47 U.S.C. 
$205 (1964), ‘after full opportunity for hearing . . . [to 
prescribe] maximum or minimum or maximum and mini- 
mum, charge or charges to be thereafter observed .. . aid 
Nor can there be doubt of the Commission’s authority to 
require that all interim rate adjustments pending the hear- 
ings be approved by it before they become effective. See, 
e.g.. American Commercial Lines, Inc. v. Louisville & 
N.R.R., 392 U.S. 571 (1968); Permian Basin Area Rate 
Cases, 390 U.S. 747 (1968). 


At the outset of the Gencral Rate Investigation, the Com- 
mission recognized that circumstances might warrant rate 
increases before it could finally adjudicate the proper rate 
levels for the various AT&T services, but that orderly ad- 
ministrative procedures required that prior Commission 
approval be obtained before making interim rate adjust- 
ments. The Commission in one of its first procedural 
orders in that case provided that: 


‘Respondents [AT&T and associated telephone com- 
panies] shall indicate the specific rate adjustments, if 
any, which they consider should be made on an interim 
basis in the light of such [cost] study results and the 
ratemaking principles and factors advocated by them.” 
2 F.C.C.2d at 143. 


The Commission specifically ordered: 


“That upon completion of the receipt of evidence re- 
lating to phase 1, consideration will be given to what 
action, if any, may be taken by the Commission to 


16 This inability of the Commission to enforce its order is perhaps the 
most significant indictment of the procedures that have been adopted in these 
proceedings. 
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effect interim rate adjustments as may be warranted 
on the basis of the record thus far made... .’’ Jd. at 
147. 


This order clearly precluded any carrier-initiated rate 
adjustments during this proceeding, Phase I of which was 
only terminated by Order released February 24, 1970 (21 
F.C.C.2d 495). The procedures adopted in the 1965 Order 
were designed to permit adjustments to be made, if nec- 
essary, ‘‘as promptly as possible’’ but only ‘‘within the 
framework of as sound and reasonable a base of total reve- 
nue requirements as it is possible to determine pending 
resolution of all of the issues raised by this proceeding.”’ 
Id. at 1438. 


To this end, the Commission held extensive hearings on 
rate of return for Bell’s interstate service and concluded 
‘‘that a fair rate of return is in the range of 7 to 714 per- 
cent,’’ and ordered immediate reductions in revenues of 
$120 million. General Rate Investigation, supra, 9 F.C.C. 
2d at 88, 115-16. This rate of return is the only return that 
has been adjudicated for AT&T, and since Phase 1B of the 
investigation was still continuing at the time the rate in- 
creases were filed, the Commission retained jurisdiction 
under its original orders to order interim rate adjustments 
in Docket 16258 to reduce the levels of AT&T’s earnings 
to within that range. If the time and toil of the Commis- 
sion, AT&T, and the user parties in Docket 16258 is to 
mean anything, it must mean that for the duration of 
Docket 16258, AT&T should be restricted to this range of 
earnings. However, even_with the subsequent filed mes- 
sage toll reductions, AT&T will be earning well in excess 
of this range of reasonableness.7 See FCC News Release, 


17 The Commission in its 1967 Order fixing the rate of return cautioned that 
its order was: 


“*not to be construed to mean that any future level of earnings which 
exceeds 7.5 percent or falls below 7 percent will warrant immediate action 


looking toward rate adjustments. Whether or not remedial action will 
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November 5, 1969, 21 F.C.C.2d 654 (App. 572) ; Letter from 
FCC Chairman Dean Burch to Senator Warren G. Magnu- 
son, December 10, 1969 (App. 667). 


The proper course for the Commission to follow when 
faced with a rate increase when a regulated carrier is 
admittedly earning in excess of that ordered is that fol- 
lowed by the FPC in Texas Eastern Transmission Corp. 
18 F.P.C. 130 (1957). There, the FPC was faced with a 
tariff which would permit the natural gas company to earn 
more than the amount the FPC had authorized some three 
years earlier, and the FPC rejected the filing as unlawful 
on its face. So should the FCC reject the TELPAK rate 
increases. 


I. 


THE COMMISSION’S FAILURE TO REVEAL THE GROUNDS FOR 
DENIAL OF THE RELIEF REQUESTED BY AP OR EVEN TO 
CONSIDER THE EFFECT OF THE EQUIVALENCY CHANGE 
REQUIRES A REVERSAL OF THE COMMISSION'S ORDER 


AP, on October 9, 1969, petitioned the Commission spe- 


cifically to reject the change in equivalency for the failure 
of this revision to conform to the requirements either of 
the Communications Act or the Commission’s own tariff 
regulations (App. 361). This tariff revision was void on 
its face. The Commission by its order of November 6, 
1969, does not discuss © or recognize the fundamental dis- | 


be required will depend upon all relevant circumstances obtaining at the 
time.”? 9 F.C.C.2d at 116. 


This caveat does not, however, permit rate adjustments to be filed at will 
outside of this range, and no evidence has been received in this or any other 
proceeding open to the public that indicates that circumstances warrant a 
greater return. 


18 On reconsideration, the Commission recognized that the injury to users 
from the change in equivalency could not be recompensed through an account- 
ing order. 21 F.C.C.2d at 6 (App. 730). In its November 6 Order, the Com- 
mission stated that ‘‘accounting procedures should be sufficiently accurate to 
ensure all customers are recompensed.’’ 20 F.C.C.2d at 387 (App. 563). 
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pliance of the filing with the Communications Act or its 
ow. n rules. See 20 F.C.C.2d at 385-86 Ses 561). 


no guidance as to the basis for its action. It is not suf- 
ficient for Commission counsel to assert that the defects 
in the tariff filmg were ‘‘insignificant’? (FCC Opposition 
to Applications for Extraordinary Relief, p. 21) since 
Commission counsel cannot supply reasons where the Com- 
mission has not.” See SEC v. Chenery Corp., 318 U.S. 
80, 94 (1943). 

In a recent case, WAIT Radio v. F.C.C., 135 U.S. App. 
D.C. 317, 418 F.2d 1153 (1969), this Court explained that: 


‘fan agency or commission must articulate with clarity 
and precision its finding and the reasons for its deci- 
sions. The importance of this requirement is inherent 
in the doctrine of judicial review which places only 
limited discretion in the reviewing court.’’? 135 U.S. 
App. D.C. at 320, 418 F.2d at 1156. See also Trailways 
of New England, Inc. v. CAB, 412 F.2d 926, 931 (1st 
Cir. 1969). 


However, the Commission in WAIT Radio, as the Commis- 
sion in this case, gave insufficient reasons for its action 
and was reversed for further proceedings. Then ‘‘pre- 
sumption of regularity’? which a reviewing court accords 
administrative action only obtains when there is evidence 
that the agency has ‘‘conscientiously considered the issues’’. 
See Braniff Airways, Inc. v. CAB, 126 U.S. App. D.C. 
399, 406, 379 F.2d 453, 460 (1967). Here, there is not the 
slightest indication that the Commission considered AP’s 


petition at all, Tet alone ‘“‘c conscientiously”’. 

19 Commission Counsel’s other argument that ‘‘Section 204 requires only 
that the carrier (AT&T) has the right to a statement of reasons for the sus- 
pension’”? (FCC Opposition to Applications for Extraordinary Relief, p. 20) 
is nothing short of astounding, especially since AP’s petition was for rejec- 
tion under Sections 4(i) and 303(r) of the Communications Act, not for 
suspension under Section 204. Of course, Section 6(e) of the Administrative 
Procedure Act, 5 U.S.C. §555(e) (Supp. IV, 1969), expressly entitles AP 
to ‘‘a brief statement of the grounds for denial’? of its petition. 
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Contrary to any ‘‘presumption of regularity,’’ the incon- 
sistency of the Commission’s action accepting the equiva- 
lency change, for which no justification was offered by the 
carrier, and instituting a rulemaking proceeding to ‘‘re- 
state’’ in more explicit terms the existing requirements be- 
cause carriers had not been complying with the rules raises 
‘‘danger signals that cannot be ignored or bypassed’’. 
Joseph v. FCC, 131 U.S. App. D.C. 207, 212, 404 F.2d 207, 
212 (1968). 

IIL. 
THE REFUSAL OF THE COMMISSION TO REJECT THE CHANGE 


IN EQUIVALENCY IS A FINAL ORDER SUBJECT TO IM- 
MEDIATE JUDICIAL REVIEW IN THIS COURT 


Section 402(a) of the Communications Act (47 U.S.C. 
§ 402(a) (1964)) and Section 2 of Judicial Review Act (28 
U.S.C. § 2342) (Supp. IV, 1969) give the ‘‘court of appeals 
. exclusive jurisdiction to enjoin, set aside, suspend 
(in whole or in part), or to determine the validity of ... 
all final orders of the Federal Communications Commission 
The test of finality for review is whether the effect of the 
Commission’s action is to ‘‘impose an obligation, deny a 
right or fix some legal relationship as a consummation of 
the administrative process.’’? Chicago & So. Air Lines v. 
Waterman S.S. Corp., 333 U.S. 103, 113 (1948). This Court 
has applied this test to proceedings under the Judicial Re- 
view Act. See, e.g., Bethesda-Chevy Chase Broadcasters, 
Inc. v. FCC, 128 U.S.App.D.C. 185, 186, 385 F.2d 967, 968 
(1967) ; Isbrandtsen Co. v. United States, 93 U.S.App.D.C. 
293, 297, 211 F.2d 51, 55, cert. denied, 347 U.S. 990 (1954). 
Put another way, ‘‘[a]n order of an administrative body 
is reviewable when action taken in advance of hearings or 
adjudication results in the setting of legal consequences 
...” Cities Serv. Gas Co. v. FPC, 255 F.2d 860, 863 
(10th Cir.), cert. denied, 358 U.S. 837 (1958). 


Under these tests, the refusal of the Commission to re- 
ject the TELPAK rate increases is final for review pur- 
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poses. The rights of AP will be fixed for an indefinite 
period if the change in equivalency is not rejected. As 
long as the tariff remains in effect, the legal consequence 
will be to require AP to arrange its TELPAK section 
based on the 2 to 1 equivalency. 


The refusal of an agency to reject-a-rate filing has con- 
sistently been held reviewable even though agency hear- 
ings are yet to be held. See, e.g., United Gas Pipe Line 
Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956) ; Mem- 
phis Light, Gas & Water Div. v. FPC, 102 U.S.App.D.C. 
77, 79-80, 250 F.2d 402, 404-05 (1957), rev’d on other 
grounds, 358 U.S. 103 (1958); I[sbrandtsen Co. v. United 
States, supra. 


CONCLUSION 


The Commission’s decision below should be reversed, 
and the Commission should be ordered to reject 7th Re- 
vised Page 81 of AT&T Tariff F.C.C. No. 260 as void and 
having no legal effect. 


Respectfully submitted, 


Doxatp C. BEELAR 

Joun L. Bartierr 
1776 K Street, N. W. 
Washington, D. C. 20006 


Attorneys for The Associated 
Press 


March 30, 1970 
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ADDENDUM 
Statutes and Rules Involved 


Communications Act of 1934, 48 Stat. 
1064, 47 U.S.C. §§ 151 et seq. (1964) : 


Section 1, 47 U.S.C. § 151 (1964): 


For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as 
to make available, so far as possible, to all the people 
of the United States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the pur- 
pose of the national defense, for the purpose of pro- 
moting safety of life and property through the use of 
wire and radio communication, and for the purpose of 
securing a more effective execution of this policy by 
centralizing authority heretofore granted by law to 
several agencies and by granting additional authority 
with respect to interstate and foreign commerce in 
wire and radio communication, there is created a com- 
mission to be known as the ‘‘Federal Communications 
Commission”’, which shall be constituted as hereinafter 
provided, and which shall execute and enforce the pro- 
visions of this chapter. 


Section 4(i), 47 U.S.C. § 154(i) (1964). 


(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this chapter, as may be necessary 
in the execution of its functions. 


Section 4(j), 47 U.S.C. § 154(j) (1964): 


(j) The Commission may conduct its proceedings in 
such manner as will best conduce to the proper dispatch 
of business and to the ends of justice. 


Section 201(b), 47 U.S.C. § 201(b) (1964): 


(b) All charges, practices, classifications, and reg- 
ulations for and in connection with such communication 
service, shall be just and reasonable, and any such 
charge, practice, classification, or regulation that is un- 
just or unreasonable is declared to be unlawful... . 
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Section 203(b), 47 U.S.C. § 203(b) (1964): 


(b) No change shall be made in the charges, classi- 
fication, regulations, or practices which have been so 
filed and published except after thirty days’ notice to 
the Commission and to the public, which shall be pub- 
lished in such form and contain such information as the 
Commission may by regulations prescribe; but the 
Commission may, in its discretion and for good cause 
shown, modify the requirements made by or under 
authority of this section in particular instances or by 
a general order applicable to special circumstances or 
conditions. 


Section 204, 47 U.S.C. § 204 (1964): 


Whenever there is filed with Commission any new 
charge, classification, regulation, or practice, the Com- 
mission may either upon complaint or upon its own 
initiative without complaint, upon reasonable notice, 
enter upon a hearing concerning the lawfulness thereof : 
and pending such hearing and the decision thereon the 
Commission, upon delivering to the carrier or carriers 
affected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of such 
charge, classification, regulation, or practice, but not 
for a longer period than three months beyond the time 
when it would otherwise go into effect; and after full 
hearing the Commission may make such order with 
reference thereto as would be proper in a proceeding 
initiated after it had become effective. If the proceed- 
ing has not been concluded and an order made within 
the period of the suspension, the proposed change of 
charge, classification, regulation, or practice shall go 
into effect at the end of such period; but in ease of a 
proposed increased charge, the Commission may by 
order require the interested carrier or carriers to keep 
aceurate account of all amounts received by reason of 
such increase, specifying by whom and in whose be- 
half such amounts are paid, and upon completion of the 
hearing and decision may by further order require 
the interested carrier or carriers to refund, with inter- 
est, to the persons in whose behalf such amounts were 
paid. such portion of such increased charges as by its 
decision shall be found not justified. At any hearing 
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involving a charge increased, or sought to be increased, 
after the organization of the Commission, the burden 
of proof to show that the increased charge, or proposed 
increased charge, is just and reasonable shall be upon 
the carrier, and the Commission shall give to the hear- 
ing a decision of such questions preference over all 
other questions pending before it and decide the same 
as speedily as possible. 


Section 303(r), 47 U.S.C. § 303(r) (1964): 


Except as otherwise provided in this Act, the Com- 
mission from time to time, as public convenience, in- 
terest, or necessity requires shall— 


* * * * 


(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions 
of this Act.... 


Section 402(a), 47 U.S.C. § 402(a) (1964): 


(a) Any proceeding to enjoin, set aside, annul, or 
suspend any order of the Commission under this 
chapter (except those appealable under subsection (b) 
of this section) shall be brought as provided by and in 
the manner prescribed in Publie Law 901, Highty-first 
Congress, approved December 29, 1950. 


Judicial Review Act, 28 U.S.C. 
$$ 2342 et seq. (Supp. IV, 1969) : 
Section 2, 28 U.S.C. § 2342 (Supp. IV. 1969): 
The court of appeals has exclusive jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to 
determine the validity of—(1) all final orders of the 


Federal Communications Commission made reviewable 
by Section 402(a) of Title 47.... 


Administrative Procedure Act, 5 U.S.C. 
§$ 551 et seq. (Supp. IV, 1969) : 


Section 6(e), 5 U.S.C. § 555(e) (Supp. IV, 1969): 


Prompt notice shall be given of the denial in whole 
or in part of a written application, petition, or other 
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request of an interested person made in connection 
with any agency proceeding. Except in affirming a 
prior denial or when the denial is self-explanatory, the 
notice shall be accompanied by a brief statement of the 
grounds for denial. 


Rules of the Federal Communications Commission: 
Section 61.33(a), 47 C.F.R. § 61.33(a) (1970): 


All publications filed with the Commission shall be 
accompanied by a letter of transmittal .... (Here give 
a statement showing in detail the reasons for all 
changes in charges or regulations and in ease any such 
change results in increased charges, the facts upon 
which the carrier relies in justification thereof.) 


Section 61.36, 47 C.F.R. § 61.36 (1970): 


Tariff publications which have been tendered to the 
Commission for filing or which have been received by 
the Commission in the ordinary course of business will 
not be returned to the carriers, unless rejected for 
cause. 


Section 61.55(e), 47 C.F.R. § 61.55(e) (1970): 


Symbols, reference marks, abbreviations. Explana- 
tion of symbols, reference marks and abbreviations of 
technical terms used in tariffs. The following symbols 
shall be used in tariffs for the purposes indicated below 
and they shall not be used for any other purposes: 


R to signify reduction. 

T to signify increase. 

C to signify changed regulation. 

T to signify a change in text but no change in rate or 
regulation. 

S to signify reissued matter. 

N to signify new rate or regulation. 

D to signify discontinued rate or regulation. 
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IN THE 


United States Court of Appeals 


For THE District or COLUMBIA CIRCUIT 


No. 23,833 
THE ASSOCIATED PRESS, Petitioner, 
v. 
FEDERAL COMMUNICATIONS COMMISSION and UNITED STATES 
or America, Respondents. 


AMERICAN TELEPHONE AND TELEGRAPH CoMPANY and THE WESTERN 
Union TELEGRAPH Company, Intervenors. 


No. 23,836 


AEROSPACE INDUSTRIES ASSOCIATION oF AmERicA, INc., Petitioner, 
Vv. 
FEpERAL COMMUNICATIONS COMMISSION and UNITED STATES 
or America, Respondents. 


AMERICAN TELEPHONE AND TELEGRAPH CoMPANY and THE WESTERN 
Union TELEGRAPH Company, Intervenors. 


No. 23,839 
Ar TRANSPORT ASSOCIATION OF AMERICA, ET AL., Petitioners, 
Vv. 
Fepera, COMMUNICATIONS COMMISSION and UNITED STATES 
or America, Respondents. 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY and THE WESTERN 
Union TELEGRAPH Company, Intervenors. 


No. 23,841 
American Trucking Associations, Inc., Petitioner, 
Vv. 


FeperaL COMMUNICATIONS COMMISSION and UNITED STATES 
or America, Respondents. 


AMERICAN TELEPHONE AND TELEGRAPH CoMPaNy and THE WESTERN 
Union TELEGRAPH Company, Intervenors. 


Zz 


No. 23,842 
AERONAUTICAL Rapio, INc., Petitioner, 
v. 
FEDERAL COMMUNICATIONS COMMISSION and UNrrep STATES 
or AMERICA, Respondents. 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY and THE WESTERN 
Union TELEGRAPH Company, Intervenors. 


No. 23,843 
NATIONAL ASSOCIATION OF Motor Bus OwNERs, Petitioner, 
v. 
FEDERAL COMMUNICATIONS CoMMISSION and UNITED STATES 
or America, Respondents. 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY and THE WESTERN 
Union TELEGRAPH Company, Intervenors. 


BRIEF FOR THE AIRLINE INDUSTRY PETITIONERS: AIR 
TRANSPORT ASSOCIATION OF AMERICA, UNITED 
AIR LINES, INC., EASTERN AIR LINES, INC., EMERY 
AIR FREIGHT CORPORATION, and AERONAUTICAL 
RADIO, INC. 


(Petitioners in Nos. 23,839 and 23,842) 


Petitions To Review Orders of the Federal 
Communications Commission 


THE ISSUES PRESENTED FOR REVIEW 


1. Whether it constituted apparent prejudgment for the 
Commission and the regulated common carrier to agree, 
by ex parte, off-the-record, private surveillance negotia- 
tions, closed to interested users, to couple decreases in one 
class of service with increases in the rates of another class 
of service, where the pre-existing levels of the increased 
rates were the subject of undetermined adjudicatory pro- 
ceedings to which the interested users were parties. 


2. Whether the Commission should have permitted a 
carrier to pyramid successive massive rate increases, aggre- 
gating more than 100%, during the pendency of proceed- 
ings to determine the lawfulness of the original level of 
rates in relation to levels for other classes of service, and 
while the carrier was already earning a rate of return in 
excess of its authorized range of return. 
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3. Whether the Commission should have permitted a 
carrier to file a second round of large rate increases under 
circumstances which violated the spirit, if not the letter, 
of basic terms of an agreement entered into by the carrier, 
the Commission’s staff, and interested users of the carrier’s 
service, and accepted by the Commission itself. 

4, Whether the Commission should have rejected the sec- 
ond round of rate increases shown on their face to be in 
several material respects invalid and in violation of its 
Rules and Regulations. 

5. Whether an accounting is a full and adequate remedy 
to protect the petitioners-users if they prevail on the merits 
before the Commission. 

6. Whether the Commission had plenary power and an 
affirmative responsibility, under all the circumstances, to 
se the second round of proposed rate increases. 

. Whether, under all the unusual circumstances of this 
cee it was not arbitrary, capricious, and an abuse of dis- 
eretion for the Commission to refuse to reject the further 
rate increases in question. 


This case has not previously been before this Court on 
the merits. A motion for stay was denied by a panel 
of the Court on January 29, 1970. Part of the back- 
ground of this case is found in American Trucking As- 
sociations v. FCC, 126 U.S.App.D.C. 236, 377 F.2d 121 
(1966), cert. den. 386 U.S. 943 (1967). 


REFERENCES TO RULINGS 

The Commission set forth the basis of its orders pre- 
sented for review by this Court in a Memorandum Opinion 
and Order, FCC 69-1196, 20 F.C.C.2d 383, JA p. 558, 
adopted October 29, 1969, released November 6, 1969, and 
in a Memorandum Opinion and Order denying petitions 
for reconsideration, FCC 70-75, 21 F.C.C.2d 1, JA p. 724, 
adopted January 16, 1970, released January 19, 1970. 


STATUTES AND RULES INVOLVED 
Pertinent provisions of the Federal Communications Act 
of 1934, as amended, the Administrative Procedure Act, 
and the Rules and Regulations of the Commission, are set 
forth in Appendix A to this brief. 
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STATEMENT OF THE CASE 


TELPAK is a bulk communications tariff offering by 
the American Telephone and Telegraph Company (AT&T) 
to large volume communications users, including the Fed- 
eral and state governments, government-regulated carriers 
(such as the airlines, the railroads, the truckers, and the 
bus operators), and other large users such as the aerospace 
industry. It is a ‘‘private line’’ offering, in that it per- 
mits a user to lease equipment and service for direct com- 
munications between specified points and includes tele- 
phone, telegraph, teletypewriter, and data transmission. 

TELPAK was first offered in 1961. Following an ex- 
tensive hearing, the Commission determined in 1964 that 
TELPAK A and B (offerings of 12 and 24 equivalent voice 
circuits) were unduly discriminatory, but it also held that 
the larger tariff offerings of TELPAK C and D (60 and 
240 equivalent voice circuits) were ‘‘apparently justified 
by competitive necessity’’, because large users were able 
to turn to privately-owned microwave communications sys- 
tems as a competitive alternative. Having concluded that 
TELPAK C and D, if ‘‘compensatory,’’ were thus valid 
and appropriate separate tariff offerings, the Commission 
remanded for further hearing the single unresolved ques- 
tion whether the oriignal TELPAK C and D rates were 
compensatory.’ On appeal, this Court affirmed.? 

On remand, petitioners urged that this unresolved and 
remanded issue be determined in the then existing pro- 
ceeding, the TELPAK Case. Instead, the Commission ter- 
minated that proceeding, and ordered that the remaining 
issue be folded into another proceeding, the AT&T Gen- 
eral Rate Investigation, Docket No. 16258, which it had 
undertaken to examine into rate making in composite for 
the over-all interstate AT&T system? This issue, whether 
the original TELPAK C and D rates were compensatory, 

1 TELPAK Case, Docket No. 14251, 38 F.C.C. 370, 37 F.C.C. 1111 (1964), 
petitions for reconsideration denied, 38 F.C.C. 761 (1965). 

2 American Trucking Associations v. FCC, 126 U.S. App. D.C. 236, 377 F.2d 
121 (1966), cert. den. 386 U.S. 943 (1967). 


3ATGT General Rate Investigation, FOC 66-1005, 7 F.C.C.2d 30 (1966), 
JA p. 7, FCC 66-1188, 6 F.C.C.2d 177 (1966), JA p. 16. 
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has never been determined, but again and again the Com- 
mission has consistently assured the parties that the issue 
exists and the parties are entitled to a hearing and de- 
termination of this issue.* 

On the basis of an extensive evidentiary record in Phase 
I-A of the AT&T General Rate Investigation, the Commis- 
sion concluded that a fair rate of return to AT&T on its 
interstate operations is in the range of 7 to 742 percent, and 
directed AT&T to reduce its rates to produce a reduction 
of $120 million in annual interstate revenues.® In Phase 
LB of the AT&¢T General Rate Investigation, the Commis- 
sion was concerned with general ratemaking principles and 
factors, the levels of rates of each of the classes of service 
(including TELPAK) offered by AT&T, and the rate rela- 
tionships among the classes of service. The Commission 
emphasized again and again that it would not consider indi- 
vidual rates within a class of service until it had resolved 
the applicable general issues of Phase I-B,° as a matter 
of ‘‘threshold essentiality’’ to any determination of internal 
rate structure matters.’ 

On January 9, 1967, AT&T filed in Docket No. 16258 pro- 
posed rate increases for TELPAK C and D, at the same 
level as that now effective, not to become effective ‘‘until 
the latter part of 1967’.* When the tariff filing was made 
by Transmittal No. 10001 submitted on February 1, 1968, 
it aroused a storm of protest from users, and was subse- 


4 FCC 69-842, 18 F.C.C.2d 761, 768 (1969), FCC 68-388, 33 Fod. Reg. 5900 
(1968), FCC 68-711, 13 F.C.C.2d 853 (1968). There is attached as Appendix 
B hereto a chronological recitation of pertinent events, and the progression 
of Commission procecdings, while this and other issues have remained 
unresolved. 


5 FCC 67-776, 9 F.C.C.2d 30, 88, 114-16 (1967), FCC 67-1047, 9 F.C.C.2d 
960 (1967). 


6 Service Point Case, FCC 66-71, 2 F.C.C.2d 359 (1966); Sports Network 
Case, FCO 66-403, 3 F.C.C.2d 618, 624 (1966), FCC 67R-62 (1967) (Review 
Board): TELPAK Case, FCC 66-1005, 7 F.C.C.2d 30 (1966), FCC 66-1188, 
6  Gise7) 177 (1966); TELPAK Sharing Case, FCC 67-612, 8 F.C.C.2d 
178 67). 


1 TELPAK-Private Line Case, 68-711, 13 F.C.C.2d 853, 865 (1968), JA 
p. 180. 


8JA p. 22. Under Section 203(d) of the Communications Act, 47 U.S.C. 
$ 203(a), the Commission may reject and refuse to file any schedule which 
does not provide and give lawful notice of its effective date. 
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quently withdrawn by AT&T.2 As AT&T had noted in its 
opposition to the petitions to reject: ” 


‘*Reduced to their simplest terms the arguments com- 
mon to each of these pleadings run as follows: the 
Commission has implied statutory authority to reject 
or order withdrawal of the tariff filing because a filing 
of TELPAK rate revisions at this time is contrary to 
Commission orders in Docket No. 16258, and such filing 
will ‘undermine the integrity’ of the latter proceeding 
and will deprive petitioners of procedural rights, more 
especially an alleged right to an adjudication of the 
issue as to whether existing TELPAK rates are com- 
pensatory.’’ 


Instead, AT&T filed substantial, but lesser, TELPAK 
increases which the Commission, over protests by users, 
permitted to become effective after suspension for the three- 
month period provided in Section 204 of the Communica- 
tions Act, with an accounting, and instituted a hearing 
thereon in a new FCC Docket, No. 18128. The Commis- 
sion’s order implicitly recognized the understanding that 
there would be no further rate increases pendente lite, i.e., 
the interim rate increases were to remain in effect unless 
and until the Commission permitted some different level, 
after appropriate findings in some formal proceeding—‘‘in 
the event a complete hearing record [so] indicates’. 2 


The Commission is cognizant of the fact that the record 
in Docket No. 16258 is not complete as regards TEL- 
PAK C and D, since A.T.&T.’s evidence has not yet 
been fully examined, and the users of service under 
the TELPAK tariff, a number of whom are parties 
intervenor to the proceeding, have not yet had the 
opportunity to put on their cases in opposition. Pre- 
sumably, such intervenors will seek to establish that 
the present rates are in fact compensatory, and that 
competitive necessity requires their maintenance at the 
present level. Moreover, we are cognizant of our con- 
clusion in the original TELPAK case that the TEL- 
PAK C and D rates were apparently justified by com- 


9JA p. 134, 
10 JA pp. 89-90. 


11 ECO 68-388, 33 Fed. Reg. 5900 (1968), JA pp. 171-72 (Emphasis added) ; 
FCC 68-711, 13 F.C.C.2d 853 (1968), JA pp. 180-81. 
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petitive necessity, provided, however, that they be 
shown to be compensatory. 


» * * ~ * * * * * 


«<* * * [T]t should clearly be understood by the TEL- 
PAK users, that, in the event a complete hearing 
record indicates that increases in the level of TEL- 
PAK rates are justified or required, or that the TEL- 
PAK classification should be eliminated, any increases 
occasioned thereby will become effective without 
delay.’’ 


Thereafter, in denying petitions for reconsideration and for 
other relief, the Commission disclaimed any authority under 
the Act to do more than suspend the rates for three 
months.”* 

The first round of TELPAK rate increases was desig- 
nated for hearing in Docket No. 18128 in July, 1968, but 
that hearing is yet to commence, although Section 204 of 
the Communications Act provides that the Commission 
shall give to the hearing and decision on questions whether 
rate increases are just and reasonable ‘‘preference over 
all other questions pending before it and decide the same 
as speedily as possible.’* The Commission instead ordered 
that there be a ‘‘temporary deferral’’ of the hearing con- 
cerning these TELPAK rate increases until the determina- 
tions were made of applicable general ratemaking prin- 
ciples in Phase I-B of the AT&T General Rate Investiga- 
tion, Docket No. 16258, as well as the validity of certain 
sharing provisions in another case, Docket No. 17457 (which 
is awaiting Commission decision). 

One year later, Phrase I-B was terminated by agreement, 
without any agreement on principles, but only on the 
method of terminating the proceeding (as pointed out by 
Commissioner Johnson, dissenting). On May 28, 1969, 
after approximately 100 days of hearing, 12,000 pages of 
testimony, and voluminous exhibits, after some cost studies 
had been admitted into evidence but others only offered 


12 FCC 68-872, 14 FC.C.2d 564, 566-67 (1968), JA p. 205. 
13 47 U.S.C. § 204 (Emphasis added). 

14 FCC 68-711, 13 F.C.C.2d 853, 857 (1968), JA p. 181. 
15 FCC 69-842, 18 F.C.C.2d 761, 775 (1969), JA p. 241. 
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for identification or only distributed, before any fully dis- 
tributed cost studies had been subjected to cross-examina- 
tion, and before any parties had been afforded the oppor- 
tunity to present what was anticipated to be voluminous 
rebuttal testimony, the parties agreed, largely at the in- 
stances of AT&T and the Commission’s staff, to ‘‘bob tail’’ 
Phase I-B of the AT&T General Rate Investigation, and to 
have the carrier undertake new long run incremental an 
fully distributed cost studies.?¢ 

The parties actively participating in Phase I-B, includ- 
ing AT&T, the Commission’s Common Carrier Bureau, and 
the Airline Industry Parties and other communications 
users, agreed upon a statement of rather general and more 
or less non-controversial ratemaking principles and factors, 
and upon further procedures which were approved by the 
Commission (except in one particular not here pertinent), 
which provided in part: 17 


“In order to determine Lr.i.c. [long run incremental 
costs] and f.d.c. [fully distributed costs] for the major 


categories of interstate services, the Bell System, in 
consultation with the FCC staff, will undertake to de- 
velop appropriate methods to be used in the produc- 
tion of Lr.ic. and f.d.c. studies at regular predeter- 
mined intervals and will go forward as promptly as 
possible to produce up-to-date cost data. By such 
formal or informal procedures as the Commission 
deems appropriate, interested parties will be afforded 
a timely opportunity to express their views with re- 
spect to the formulation of the appropriate methods. 


* * * * * * * + * 


‘*As recognized above, the agreed ratemaking princi- 
ples and factors herein contained are, of necessity, 
rather general and nonexclusive. An adjudication of 
other relevant and more specific principles and factors 
will be required in connection with a Commission de- 


1618 F.C.C.2d at 765-69, JA pp. 220-26. 


1718 F.C.C.2d at 767, 768, JA pp. 224-25 (Emphasis added). The Com- 
mission said, 18 F.C.C.2d at 764, ‘‘it is our judgment that the proposed pro- 
cedures will provide a better and more timely method of reaching a final 
conclusion on these important matters and will best conduce to the proper 
exercise of our statutory authority and promote the ends of justice. We, 
therefore, note the Stipulation (without necessarily approving it) and approve 
the procedures, except as stated * * *.?? 
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termination as to the appropriate rate level for any 
category of service. No carrier initiated rate level 
increases will be filed until the new cost studies * * * 
have been completed and made available to the parties 
hereto. The effective date of any such rate level in- 
erease will be subject to such authority as the Com- 
mission may possess. The parties do not agree as to 
the scope of the Commission’s authority under various 
circumstances to reject, suspend or postpone the eff ec- 
tiveness of carrier initiated rates, and no party, by 
this agreement, waives its position on this question. 
If, pursuant to the foregoing, a rate level increase is 
to become effective, it should be subject to an account- 
ing order upon an appropriately supported request of 
an affected person.”’ 


Several meetings were held attended by representatives 
of the Commission’s stafi, AT&T, and interested users, and 
between AT&T and airline representatives, but without any 
meaningful opportunity afforded to comment on the formu- 
lation of the methods. To the extent that there were any 
statements at all with respect to the methods and tech- 
niques being pursued by AT&T, they were generally vague, 
lacking in specificity, and suggestive only that different 
methods would be employed without identifying the 
methods. Because it was said that the long run incremental 
cost study involved such complexities and new paths that 
the techniques and methodology were unfolding and being 
developed as the study proceeded, the study was completed 
for all practical purposes before a description of the pro- 
cedures employed was presented in any substantial detail. 
Thus, any changes which might have been suggested by 
interested persons when details were finally disclosed were 
out of the question, because of the deadline, self-imposd 
by AT&T, to present its cost studies to the Commission by 
October 1, 1969. Indeed, the first disclosure of the alleged 
costs produced by the methodology unilaterally adopted by 
ATET was not made until two days before the filing of 
the proposed rate increases. At the same time, the market 
studies which underlay the actual rate increases proposed 
were based on the views of ‘‘in-house’’ AT&T account man- 
agers selected on a sample basis and reviewed by ‘‘in- 
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house’? AT&T supervisors. There was no consultation with 
a single customer on its plans, intentions, options, or re- 
actions to various test schedules of proposed rates, and no 
disclosure of the details of the reports so that customers 
could test the accuracy and completeness of what some other 
persons, AT&T’s employees, thought they thought.'* 

Despite the ‘‘refinements’’ in the elaborately contrived 
cost and market studies, AT&T ended up proposing pre- 
cisely the identical rates which had been suggested by 
AT€T almost three years before. The further TELPAK 
rate increases were filed under AT&T Transmittal No. 
10609 on October 1, 1969, and impose a most substantial 
‘second bite’? on all TELPAK users: 


First Second 
Original Increases Percent Increase Percent 
Tariff 9/1/68 Increase 2/1/70 Increase 


Base Capacity (Per Airline 
Mile Per Month.: 


TELPAK C (Type 5700) 25. $28.00 
TELPAK D (Type 5800) a 60.00 


Service Terminals, Connecting 
Arrangements (Per Month) 15, 


Additional Terminals and 
Arrangements (Per Month) 5. 10.00 


Telegraph/Telephone 
Equivalency 12:2 6:1 100 2:1 200 

TELPAK C and D are ordered in packs of 60 and 240 
equivalent voice channels, respectively. With respect to 
telegraph/telephone equivalency, modern technology per- 
mits 18 telegraph channels to be derived from one voice 
channel; the latest TELPAK tariff goes in the opposite 
direction from technology, and permits only 2 telegraph 
channels to be derived from one voice channel. 

As promptly as possible thereafter, airline industry par- 
ties filed with the Commission a comprehensive petition to 
reject or to secure or require the withdrawal of the further 
rate increases, for the reasons, inter alia: they are predi- 
cated upon an excessive, unauthorized rate of return, and 
would increase profits to AT&T; they would pyramid 


18 JA pp. 335-347. 
19 JA p. 427. 
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massive rate increases without a determination of previous 
and existing rates and unresolved issues ; they would vio- 
late the agreement on further procedures, for meaningful 
participation of interested parties and basic costing and 
market study procedures to be followed; and they would 
cause irreparable injury for which accounting would be 
an inadequate remedy.” For the airline industry alone, it 
was estimated that the last rate increase would increase 
TELPAK costs by approximately $17 million per year, 
based on a December 1, 1969, TELPAK inventory :* 
Interim Further 


Original Increases Increases 
Tariff 9/1/68 2/1/70 


Airline TELPAK Charges $26,000,000 $37,000,000 $54,000,000 


Amount of Increases Over 
Previous Rates 11,000,000 17,000,000 


Per Cent of Increase Over 
Previous Rates 42% 46% 


Total Amount of Increase 28,000,000 
Total Per Cent of Increase 108% 


The rate increases, which have generally an inflationary 


effect, have a particularly severe effect upon the airline 
industry, because the airlines are now realizing only a 
4.2% rate of return, and will have an estimated 3.7% rate 
of return in 1970, even with recently granted fare increases, 
and assuming no new air carrier taxes. 

Petitions requesting similar relief were filed by the De- 
partment of Defense on behalf of all Executive Agencies of 
the United States, the Associated Press, the aerospace in- 
dustry, the railroad industry, the trucking industry, the bus 
industry, and a group of manufacturers utilizing TEL- 
PAK The United States Government, by far the largest 
user of TELPAK, with charges under the interim rates in 
excess of $105,237,500 per year, estimated that the increases 
would raise the costs to the Executive Agencies by more 
than $44 million (a 52% increase), or by more than $81 mil- 
lion over the original TELPAK rates (a 118% increase). 

20 JA pp. 423-88. 


21 JA p. 687. 
22 JA pp. 355-422, 496-506. See JA pp. 558-59, 
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It averred that the Executive Agencies did not have the 
funds available to meet the increased charges; that if the 
further increases were not rejected or withdrawn there 
would be required ‘‘a drastic decrease or cut-back in the 
amount of vital communications the Department of Defense 
and other Executive Agencies are now receiving which 
would obviously be extremely detrimental to the national 
security’’; that in addition, the Executive Agencies would 
be required to pay ‘‘huge termination liabilities in the event 
of cut-backs in service resulting from the increased rates’’, 
requiring further cut-backs because no funds were available 
to the Government for such termination charges; and that 
the proposed increase ‘‘would be clearly contrary to the 
public interest, since it would seriously and detrimentally 
affect the defense effort and the national security* Other 
TELPAK users also described to the Commission their re- 
spective severe hardships.** 

By Memorandum Opinion and Order released November 
6, 1969, which is the subject of these petitions for review, 
the Commission denied the various petitions for rejection 
and similar relief, stating :* 

‘“We now address ourselves to petitioners’ requests 
for extraordinary relief and oral argument. We fail 
to perceive in petitioners’ pleadings sufficient circum- 
stances that would require the extraordinary remedies 
they seek, or any benefit that would accrue at this point, 
by granting the petitioners’ request for oral argument. 
We have previously responded to petitioners’ conten- 
tion that we possess plenary power pursuant to sec- 
tions 4(i), and 303(r) of the Communications Act of 
1934, as amended, to accord the requested relief, in our 
order adopted August 28, 1968, 14 F.C.C.2d 564, and 
find no reason to disturb our conclusion reached there- 
in. As to petitioners’ conclusion that section 203(b) 
of the Communications Act of 1934, as amended, con- 
veys sufficient authority to defer the effective date of 
the proposed tariff revisions in Telpak, it suffices to 
say that we find no necessity for the imposition of such 


233A pp. 358-59. 

243A pp. 361-422, 496-506, 
eco 69-1196, 20 F.C.C.2d 383, 386 (1969), JA pp. 561-62. (Emphasis 
a . 
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extraordinary relief. However, we are not deciding at 
this time the extent of our authority to grant the kind 
of relief petitioners request.’ 


The Commission thereupon suspended the operation of the 
tariff schedule for only ninety days, so as to become effec- 
tive on February 1, 1970, subject to an accounting. Al- 
though there had been no determination on a hearing 
record of the ‘‘correct’’ level of TELPAK rates, the com- 
pensatory character of the original rates, or the validity of 
any of Bell’s studies, or their proper application, Commis- 
sioner Cox stated :* 
In view of the delay in correcting the discriminatory 
TELPAK rates, I would suspend the new tariff for 
only one day, or until the company files tariffs cover- 
ing the off-setting reductions in message toll telephone 
rates which are to be made.’’ 


and Commissioner Johnson declared :** 


‘‘Telpak is the service which the Commission has be- 
lieved could be noncompensatory, that is, its rates do 
not compensate Bell for its costs and are designed to 


meet competition from private carriers. Even Bell’s 
studies show a need to raise these rates.”’ 


The Commission had determined in Phase I-A of the 
AT&T General Rate Investigation that 7 to 712% was the 
appropriate range of reasonableness for AT&T’s rate of 
return on the hearing record® and had never authorized 
any higher rate of return, but AT&T’s long run incre- 
mental cost (LRIC) studies of TELPAK rates were based 
on an 814% rate of return, and AT&T has consistently 
earned over 8% on its over-all interstate services, with a 
9% rate of return projected into 1970. While it was al- 
ready earning approximately $167 million in excess of its 
authorized return, AT&T projected from the TELPAK 
rate increases alone an additional $64 million, or an addi- 


26 20 F.C.C.2d at 389, JA p. 563. (Emphasis added). 

27 20 F.C.C.2d at 390, JA p. 566, (Emphasis added). 

28 FCC 67-776, 9 F.C.C. 2d 30, 88, 114-116 (1967), FCC 67-1047, 9 F.C.C.2d 
960 (1967). 

29 See Appendix B of this brief. 
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tional $87 million from rate increases in TELPAK, audio 
and video program transmission, and teletypewriter ex- 
change (TWX) services,®° the result being a sum total of 
roughly one quarter of one billion dollars over the author- 
ized return for the carrier. 

In June 1969, the Commission had informed AT&T that 
in keeping with its policy of ‘‘continuing surveillance’’,?! 
it was scheduling ‘‘discussions”’ to review ‘‘the continuing 
growth in the level of your interstate revenues and earn- 
ings, changes in the nation’s economy during recent years, 
and the need, if any, for rate adjustments that may be re- 
quired in the public interest.’’*? Although a reporter’s 
record of testimony was made available for public inspec- 
tion, the sessions were held behind closed doors, without 
any interested user group or consumer group being per- 
mitted to cross-examine AT&T witnesses, to call witnesses 
in opposition, or even to be present.** 

On November 5, 1969, the Commission released a public 
notice announcing reductions by AT&T in rates for inter- 
state long distance calls (MTT) of $150 million as a result 
of its ‘continuing surveillance’’ proceedings. For the first 
time the Commission also revealed that it had traded off 
an additional $87 million in MTT rate reductions for $87 
million in rate increases for other classes of service, in- 
cluding the TELPAK rate increases, which were permitted 
by its order released the next day (the subject of these 
petitions for review) to go into effect on February 1, 1970.*4 
The public notice recognized that the reduced rates would 
not, ‘‘in themselves’’, prevent AT&T from earning in the 
8 to 814% range, but subsequent releases of the Commis- 
sion and its Chairman took pains to emphasize that the 


30Letter from Vice President Garlinghouse to FCC, October 1, 1969, 
JA p. 280. 


31 See Public Utilities Com’n of State of Cal. v. U.S., 356 F.2d 236 (9th 
Cir. 1966). 


32 FCC 69-638 (June 5, 1969), JA p. 211. 


33 FCC letter to Mrs. Bess Myerson Grant, Commissioner of the New York 
City Department of Consumer Affairs, FCC Release 37872, Report No. 3789 
(September 19, 1969), JA p. 246. 


34 FCC 69-1196, 20 F.C.C.2d 383 (1969), JA p. 558. 
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Commission was not thereby indicating an acceptance or 
approval of earnings in this range.** 

The dissenting opinion of Commissioner Johnson,** de- 
scribed the bargaining process by which the over-all reduc- 
tion in MTT rates was negotiated, in part as a trade-off 
with the increases in non-MTT services: 


a.‘‘The majority [of the Commission] was seeking $290 
million through negotiations conducted by the staff and 
the Telephone Committee’. 


b. ‘Bell as a counter offered $120 million plus the off- 
sets’’, or a total of $207 million.* 


ce. Bell finally ‘‘agreed to reduce rates by $240 million”’ 
[in fact $237 million, including $87 million in offsets 
to other specific increases] 


d. Then, in order to protect the impression that ‘‘some 
wonderful victory has been achieved for the consumer 
through the activities of the Commission and the be- 
nevolence of ATT’? *°, ‘‘the content of the FCC ma- 
jority’s press release was negotiated with Bell officials 
who are clearly concerned as much with publicity as 
with profits’’. 


As a result of these disclosures, airline industry parties 
filed on November 18, 1969, a petition for reconsideration 
directed principally to the coupling of MTT rate reductions 
by private ‘‘surveillance’’ negotiations with TELPAK rate 
increases which were already the subject of unresolved 
adjudicatory issues, as thereby apparently prejudging the 
rate relationships between the classes of service.” By 


35 Public Notice 42062 (December 11, 1969), JA p. 669; FCC 69-1407, 
20 F.C.C.2d 886 (1969), JA pp. 694-95. 

36 FCC 69-1210 (released November 5, 1969), JA p. 575. 

37 Id, JA p. 579. 

38Id., JA p. 580. 

391d, JA p. 579. 

40Td,, JA p. 575. It has been alleged that the agreement with the Com- 
mission ‘‘is a potential revenue increase for AT&T cleverly disguised as a 
rate reduction,’ and that against the proposed net reductions of $150 million 
in interstate long distance message revenues there are pending proceedings 
before 16 state commissions for revenue increases of more than $500 million 
from intrastate services. See remarks of Cong. Bingham, Cong. Rec. H 10710 
(91st Cong., 1st Sess., November 9, 1969). 

41 FCC 69-1210 (released November 5, 1969), JA p. 576. 

423A pp. 594-604. 
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letter dated December 31, 1969, AT&T advised the Com- 
mission that it was filing the MTT reductions on J anuary 
2, 1970, and requested special permission to cancel the filing 
on not less than one day’s notice if the offsetting TELPAK 
and other rate increases did not become effective on Feb- 
ruary 1, 1970.% Special permission was granted on the 
same day as the letter request." By memorandum opinion 
and order adopted January 16, 1970, released January 19, 
1970, for which review by this Court is here sought, the 
Commission denied in all particulars various petitions for 
reconsideration and for other relief which various parties 
had filed, and permitted the further TELPAK rate in- 
creases to become effective on February 1, 1970. 

On January 5, 1970, pursuant to the provisions of Sec- 
tion 402(a) of the Communications Act of 1934, as 
amended,** Sections 2 and 4 of the Judicial Review Act of 
1950, as amended, and Section 10(e) of the Administra- 
tive Procedure Act of 1946, as revised,** petitions were 
filed in Case Nos. 23,839 and 23,842 for review of the Com- 
mission’s Memorandum Opinion and Order denying peti- 
tioners’ petition to reject the further TELPAK rate in- 
creases, and on January 22, 1970, a petition was filed to 
amend the petition for review in Case No. 23,839 to in- 
elude review of the Commission’s Memorandum Opinion 
Order adopted January 16, 1970, released January 19, 
1970, denying those petitioners’ petition for reconsidera- 
tion. 

On January 26, 1970, the Court granted a motion by the 
Commission to consolidate Case Nos. 23,833, 23,836, 23,839, 
23,841, 23,842, and 23,843, and granted leave to the Ameri- 
can Telephone and Telegraph Company and the Western 


43 AT&T Application No. 739, December 31, 1969. 


44 Letter, Reference 9310, Chief, Common Carrier Bureau, to AT&T Admin- 
istrator Rates and Tariffs, December 31, 1969. 


45 FCC 70-75, 21 F.C.C.2d 1 (1970), JA p. 724. 


46.47 U.S.C. § 402(a). 

47 28 U.S.C. §§ 2342, 2344, 

485 U.S.C. § 706. 

49 FCC 69-1196, 20 F.C.C.2d 383 (1969), JA p. 558. 
50 FCC 70-75, 21 F.C.C.2d 1 (1970), JA p. 724. 
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Union Telegraph Company to intervene in all cases. On 
January 29, 1970, a panel of the Court heard oral argument 
and denied motions by petitioners in the consolidated cases 
for injunction and for stay pending review. 


SUMMARY OF ARGUMENT 


To put into proper perspective this appeal, with its 
rather complex procedural background, one must under- 
stand what it does not involve in order to understand 
clearly what it does involve. 

In the first place, this case involves no questions coming 
within the ambit of the Supreme Court’s decision in the 
Arrow Transportation Company” case. Petitioners are 
not seeking equity court relief from a Commission refusal 
to suspend a rate increase or from a refusal to extend the 
statutory suspension period, or any other kind of independ- 
ent court relief. Instead, petitioners seek only statutory 
review of the Commission’s refusal to reject the second 
TELPAK rate increases in question, which refusal, under 
all the circumstances including strong indications of appar- 
ent prejudgment, was, petitioners submit, arbitrary, capri- 
cious and an abuse of discretion. 

Secondly, upon this appeal, petitioners do not seek or 
expect any court determination on the merits or reason- 
ableness of the second round of TELPAK rate increases 
which went into effect under an accounting order on Feb- 
ruary 1, 1970. By the same token, the size and impact of 
such rate increases are not for any kind of determination 
on this appeal, except as indisputable facts to be taken into 
account, along with AT&T’s excessive rate of return, in 
determining whether the Commission had a responsibility, 
as well as the power, to reject such further rate increase, 
in the light of the posture of undetermined issues with re- 
spect to two prior levels of TELPAK rates. 

Under a policy of ‘‘continuing surveillance’’ over inter- 
state rates, the Commission from time to time holds con- 
ferences with representatives of AT&T which are private 
and ‘‘informal’’, closed to consumers of the carrier’s serv- 


51 Arrow Transportation Co. v. Southern B. Co., 372 U.S. 658 (1963). 
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ices to cross-examine, to present evidence, or otherwise to 
participate in the give and take of negotiations, or even to 
be present. This practice may be saved from infirmity 
under the notice and hearing safeguards of statutory provi- 
sions on the theory that the resulting reduced rates which 
are so negotiated are carrier-initiated only, without Com- 
mission approval or prescription, and that the negotiations 
are therefore not proceedings inquiring into the lawfulness 
of new rates. 

On the other hand, where proceedings are already pend- 
ing to determine the proper rate level and rates for a par- 
ticular class of service (such as TELPAK), interested par- 
ties, including users of the service, are entitled to some 
measure of participation, particularly where there are 
long-unresolved issues in an adversary proceeding to deter- 
mine whether original rates have been compensatory, and 
whether a first round of rate increases are lawful, just, and 
reasonable. 

When these two entirely different procedures are im- 
properly commingled, when surveillance negotiations are 
utilized to set off, or trade off, rate reductions in one class 
of service not on its own merits or in relation to overall 
revenues, but, instead, in relation to rate increases in an- 
other class of service, where the propriety of pre-existing 
rates for the latter class is being tested in an adjudicatory 
proceeding, then the consumers of this latter class of serv- 
ice have been most seriously prejudiced by an apparent 
prejudgment made in a package agreement, closed to them, 
which has effectively bargained away their right to test 
on the merits the lawfulness of the pre-existing levels. 

Having entered into the bargain, having applied leverage 
to the carrier to reduce rates in one service to offset rate 
increases elsewhere, the Commission has placed itself in a 
position where, as a practical matter, whatever the theo- 
retical possibilities, it can hardly renege on its agreement. 
Under these circumstances, unless the further rate increases 
are precluded from becoming effective unless and until 
justified by determinations upon a hearing record, the in- 
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ference will be inescapable that the offset reduction deter- 
mined by continuing surveillance negotiations has condi- 
tioned the result of the adjudicatory proceedings on the 
proper level of the increased rates. 

There has never been a determination on the underlying 
compensatory issue of the original TELPAK C and D rates 
or the propriety of first round of TELPAK rate increases 
in September, 1968, or on the various allegedly supporting 
cost studies, as these issues have been batted like a shuttle- 
cock from proceeding to proceeding, despite the statutory 
mandate to expedite hearings on rate increases and peti- 
tions by users for a prompt resolution of pre-existing hear- 
ing issues. The imposition of further rates increases dur- 
ing the pendency of hearings on prior rate increases seri- 
ously prejudices orderly and efficient regulatory procedure, 
and tends to obscure the issue of the propriety of both 
lower levels of rates. The imposition of successive rate 
increases is particularly unjustified when the carrier has 
consistently been receiving a rate of return considerably 
in excess of that ever authorized by the Commission. 

Besides, the Commission should not have permitted fur- 
ther rate increases to become effective which violated the 
understanding that none would be filed unless shown to be 
justified on a hearing record, as well as the joint agreement 
among the carrier, users, and the Commission’s staff that 
costs studies were to be undertaken with the meaningful 
participation of users in the development of techniques and 
methodology, and not be applied to tariff formulation and 
filing until the users had been afforded a reasonable oppor- 
tunity to assimilate and evaluate the studies. 

Moreover, the further rate increases should have been 
rejected as showing on their face that they did not conform 
with the requirements of the Commission’s Rules and Regu- 
lations that the carrier show in detail the reasons for 
changes, and the facts upon which the carrier relied in 
justification for rate increases. For example, there was a 
complete failure to justify a telegraph/telephone equiva- 
lency change which would permit only two telegraph chan- 
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nels to be derived from one voice channel, although ad- 
vancing technology goes in the opposite direction and per- 
mits 18 telegraph channels to be derived from one voice 
channel, and there was admittedly no independent cost 
justification for the change. This one component of the 
increased rates alone will triple the cost to the airline in- 
dustry alone by more than $3.7 million for more than 2 
million channel miles of leased telegraph lines, without 
any redress except possibly a questionable suit for damages. 

Even the carrier and the Commission admit that the ac- 
counting procedure under the suspension statute is an in- 
adequate remedy to secure redress for additional charges 
imposed when users must shift from TELPAK to other 
services. A complaint for damages would not only be a 
questionable remedy, but at best inadequate, even if users 
were able to carry their heavy burden of proof to show 
the damages suffered, with the certainty and specificity re- 
quired, to the greatest extent practicable, since it would 
not cover service repressed or new service foregone. 

Whatever the limitations on the suspension powers of 
the agency, the Commission had full power to reject the 
pyramiding of rate increases such as those here involved 
during the pendency of adversary proceedings inquiring 
into the propriety of two lower levels of rates. The Com- 
mission’s power does not depend upon the rate suspension 
provisions of the Act, but upon its more general powers 
in implementation of and ancillary to the effective perform- 
ance of its statutory responsibilities. 

Likewise, this Court has full authority to afford appro- 
priate relief to avoid the consequences of irreparable in- 
jury, by review of the misconceived, arbitrary and capri- 
cious action of the Commission in permitting an improper 
“coupling’”’ of message toll surveillance reductions with a 
second round of TELPAK increases and, under all the 
circumstances, in not rejecting such increased TELPAK 
rates pending some determination of the underlying con- 
tested issues. 
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ARGUMENT 


I. The Coupling of Rate Decreases in Private Surveillance 
Negotiations Between the Commission and the Carrier. 
From Which Users Have Been Excluded, With New Rate 
Increases for Other Services, the Pre-Existing Rate Levels 
of Which Are Being Contested in Pending Proceedings, 
Has Resulted in Apparent Prejudgment to the Prejudice 
of the Users of Such Other Services 


‘<Pursuant to its authority to regulate interstate tele- 
phone rates, the Commission from time to time holds what 
it deems ‘informal’ conferences with representatives of the 
Bell System companies as part of its policy of ‘continuing 
surveillance’ over interstate rates.’’** It is a process 
which the Commission has said it has ‘‘effectively used 
over the years to bring about substantial reductions in 
interstate long distance rates.’ ‘‘The theory,” Commis- 
sioner Johnson has said, ‘‘is that in the context of these 
negotiations the Commission will be able to make an in- 
formed judgment as to what action would serve the inter- 
ests of the public and that Bell would agree to take that 
action even though it is harmful to the interests of its 
stockholders.’’ ™ 

The public, however, is not permitted to present its own 
views in negotiations on rate changes which directly affect 
its interests—consumer groups are not afforded an oppor- 
tunity to cross-examine carrier witnesses, to call witnesses, 
to participate in the negotiations, and indeed are excluded 
from the closed door conferences. The United States 
Court of Appeals for the Ninth Circuit has ruled that the 
“‘eontinuing surveillance’’ process is not per se subject to 
statutory requirements of notice and hearing on rulemak- 
ing action: ‘‘If the Commission’s action here was not one 
of ‘approval or prescription,’ then the Commission was 
S Public Utilities Com’n of State of Cal. v. U.S., 356 F.2d 236, 238 (9th 
Cir. 1966). 

53 Letter of Commission Chairman to Mrs, Bess Myerson Grant, Commis- 


sioner, New York City Department of Consumer Affairs, FCC Release 37872, 
Report No. 3789 (September 19, 1969), JA p. 246. 


54 FCC 69-1210 (November 5, 1969), JA p. 576. 
55 Note 53 supra. Sce also FCC 69-1407, 20 F.C.C.2d 886 (1969), JA p. 694. 


not ‘‘rulemaking,’ and the Administrative Procedure Act’s 
provisions for notice and opportunity to be heard®* would 
not apply.’’** Likewise, if continuing surveillance is not a 
proceeding concerning the lawfulness of new rates, and the 
Commission has not determined or prescribed what would 
be just and reasonable charges for the future, it has been 
held that then the notice and hearing provisions of Sections 
204 and 205 of the Communications Act of 1934, as 
amended,** are inapplicable.” 

However, in the Commission’s own public notice on the 
results of these continuing surveillance discussions, it re- 
ported that in addition to the $150 million reduction in reve- 
nues from reducing long distance telephone calls (MTT), 
‘‘AT&T has previously agreed to file reductions of about 
$87 million representing an offset in revenues resulting 
from higher rates recently filed for program transmission, 
Telpak and teletypewriter (TWX) services when the latter 
increases become effective.’’ Although the Commission 
has declared, in denying various petitions for reconsidera- 
tion, that the $87 million offset ‘‘is completely independent 
of and unrelated to the reductions resulting from the con- 
tinuing surveillance.’’® it has not denied the process of 
negotiations described by Commissioner Johnson in his 
dissent, whereby ‘‘the majority was seeking $290 million 
[$200 million on a 7.4% rate of return plus $90 million in 
offset] through negotiations conducted by the staff and the 
Telephone Committee’’, but ‘‘Bell offered to reduce MTT 
rates by $240 million and the majority has accepted’’.@ 

The classes of service where rate increases have been 
imposed are the subject of adjudicatory proceedings, and 
the parties are entitled to the notice and hearing safeguards 
of the Administrative Procedure Act and the Communica- 
tions Act. In the case of TELPAK, there are unresolved 

56 Sections 2(c), 4, 7, and 8 of the Administrative Procedure Act, now 

U.S.C. §§ 551(4), 553, 556, 557. 

57 Note 52 supra, 356 F.2d at 239. 

58 47 U.S.C. §§ 204, 205. 

59 Note 52 supra, 356 F.2d at 240. 

60 FCC 69-1210 (November 5, 1969), JA p. 572. (Emphasis added). 

61 FCC 70-75, 21 F.C.C.2d 1, 2 (1970), JA p. 725. 

62 FCC 69-1210 (November 5, 1969), JA pp. 579-80. See page 15 supra. 
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issues, one of which has been passed from ease to case 
since the original TELPAK Case was decided in 1964. The 
hearing rights of these consumers were not proper subjects 
for trading between a Commission embarked upon a ven- 
ture ‘‘to bring about substantial reductions in interstate 
long distance rates’?™ and a carrier seeking the highest 
rate of return above its allowed range, in closed-door bar- 
gaining from which these adversely affected consumers 
were excluded. 
The Commission, denying the petitions for reconsidera- 

tion, has stated :** 

‘What the Airline Parties request of the Commission 

is a determination, before hearing of the relative equi- 

ties affecting the various customers of A.T.&T.’s serv- 

ice. This we will not do’’. 


But this is precisely what the Commission has done, to 
the detriment of petitioners. Without completion of any 
hearing, much less any decision, on ‘‘the relative equities’’ 
of MTT and the other classes of services, without any 
notice to the users adversely affected or an opportunity 
being afforded to them to be heard, the Commission has 
opted in favor of granting a rate reduction boon to MTT 
at the expense of the users of the other services, while 
AT&T will continue to receive a rate of return substan- 
tially in excess of the range authorized by the Commission 
upon a hearing record. 

There may be some excuse for passing on to MTT users, 
the $150 million reduction in over-all revenues resulting 
from surveillance of over-all earnings under the authorized 
rate of return, in that MTT services produce over 80% of 
total revenues and thus provide the leverage for needed 
over-all reductions in earnings. However, there is no ex- 
euse for tying another $87 million revenue reduction 
from decreased MTT rates to $87 million of increased 
TELPAK, program transmission, and TWX rates, and 
especially not when all the underlying rate relationship 
questions as to benefit or burden of one class of service 


63 Note 53 supra. 
64 FCC 70-75, 21 F.C.C.2d 1, 3 (1970), JA p. 726. 
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upon another are the subject of pending and undetermined 
contested proceedings. 

The Commission action of balancing further increases in 
TELPAK rates with decreases in MTT rates may well 
have been influenced by some predilection that TELPAK 
rates were too low, as indicated in the statements of Com- 
missioner Cox:® 


“In view of the delay in correcting the discriminatory 
TELPAK rates, I would suspend the new tariff for 
only one day, or until the company files tariffs cover- 
ing the off-setting reductions in message toll telephone 
rates which are to be made.”’ 


and Commissioner Johnson : 
“‘Telpak is the service which the Commission has be- 
heved could be noncompensatory, that is, its rates do 
not compensate Bell for its costs and are designed to 
meet competition from private carriers. Even Bell’s 
studies show a need to raise these rates.”’ 


There has been no determination on a hearing record, how- 
ever, of the ‘‘correct’’ level of TELPAK rates, the com- 
pensatory character of the original rates, or the validity 
of any of Bell’s studies or their proper application. Since 
the compensatory issue was remanded in the original 
TELPAK Case, petitioners have been seeking the oppor- 
tunity to demonstrate that the original TELPAK rates were 
compensatory. Indeed, if long-run incremental costs are 
the proper measure of determining whether rates are com- 
pensatory, as AT&T and petitioners both contend as a mat- 
ter of ratemaking principles, then as a matter of ratemak- 
ing application AT&T’s own cost studies showed an excess 
profit, from the second rate increases, of $85.2 million, or 
30% over and above long-run incremental costs, including 

SFCC 69-1196, 20 F.C.C.2d 383, 389 (1969), JA p. 563. (Emphasis 
added). This is not the first time Commissioner Cox had indicated his strong 
feelings on the need for climination of TELPAK © and D or at least a 
substantial increase in the level of such rates. In addition to his dissent 
on this point in the original TELPAK Case (37 F.C.C. 1111, 1119-20 (1964) ), 
he made a public specch on March 25, 1969, in which he devoted a full sec. 


tion to this subject. The cover page (showing the occasion) and the full text 
of such section are attached as Appendix C. 


6 20 F.C.C.2d at 390, JA p. 566. (Emphasis added). 
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an 814% return component.” The point here is not that 
the Commission had to accept this particular cost study 
result but instead that it had no right to accept any con- 
trary predilection or contrary cost study result to the 
effect that some further ‘‘correction” in TELPAK rate 
levels was ‘‘overdue’’ and therefore in order at this time. 
Without having determined any of the ‘‘threshold”’ ques- 
tions to a determination of resulting benefits and burdens 
as between classes of service, the Commission simply had 
no right to make any assumptions as to the need for fur- 
ther increase in any rates. And when it did, particularly 
in the absence of any need for additional revenue by the 
carrier, it was ineseapably guilty of apparent prejudgment 
to the prejudice of all users of TELPAK. 

In denying the petitions to reject the further TELPAK 
rate increases, by the mere conclusory declaration that it 
could find no necessity for the imposition of the extraor- 
dinary relief requested, the Commission gave no clue that 
there was to be an ‘‘offset’’ of rate increases with de- 
ereases.* Thereafter, while petitions for reconsideration 
were pending protesting against this nexus, AT&T re- 
quested and was granted by the Commission’s staff leave to 
withdraw the reductions in MTT rates promptly, on not 
less than one day’s notice, if the TELPAK and other rate 
inereases did not go into effect as scheduled °—in other 
words, MTT users would lose the benefit of $87 million in 
rate reductions if the Commission were to grant the pend- 
ing petitions for reconsideration. The petitions were 
thereafter denied in their entirety.” 

What the Commission has done is to effect a wrongful 
commingling of surveillance proceedings, which relate to 
the carrier’s over-all rate of return, with pending adversary 
proceedings which relate to rate levels and rates for specific 
classes of service. It has tried to negotiate rate levels for 
specific services as part of the same surveillance procedure, 
without regard to the inherent and fundamental limitations 


67 JA pp. 445-46, 488. 

68 FCC 69-1196, 20 F.C.C.2d 383 (1969), JA p. 558. 

69 AT&T Application No. 739, and letter, Reference 9310, from Chief, Com- 
mon Carrier Bureau, December 31, 1969. 

70 FCC 70-75, 21 F.C.C.2d 1 (1970), JA p. 724. 
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imposed by the pendency of specific adversary proceedings 
for determination of all of the underlying questions with 
respect to such ‘‘rate levels’? and ‘‘relationships’’. The 
basic error, conceptual in nature, lies in the failure of the 
Commission to perceive and observe the underlying distine- 
tions between surveilance and adversary rate proceedings. 
A package arrangement of rate changes (some under 
surveillance and the others in pending contested proceed- 
ings) simply cannot be made without prejudice to the 
rights of the parties to the adversary proceedings, who are 
not even parties—much less privy—to the surveillance 
proceedings. The inference is compelling that the Commis- 
sion is ‘‘locked into’? support of the TELPAK rate in- 
creases as part of its over-all agreement with AT&T, and 
to keep the MTT rate reductions which it was pleased to 
announce. AT&T has already indicated that it would use 
rates found to be ‘‘too low’’ to resist any refund of TEL- 
PAK rates found by the Commission to be ‘‘too high’’. 
Thus, in opposing a motion by the aerospace industry to 
amend the interest provisions of the Commission’s sus- 
pension and accounting order, AT&T has stated :7 


“*Tt is possible that the Commission’s final determina- 
tion herein might include the prescription of new rates, 
some of which might be lower, and some higher, than 
those proposed by AT&T, or now in effect. In such cir- 
cumstances, there would be no opportunity for AT&T 
to collect additional amounts from those customers 
whose charges were too low during the period of in- 
vestigation. This inability of the carrier to recoup 
from those customers whose rates are found to have 
been too low may properly be considered by the Com- 
mission in determining the extent to which the order- 
ing of refunds is proper, and whether interest on such 
refunds should be imposed.’’ 


This Court has recently observed that ‘‘a hearing is a 
hearing, is a hearing; and for a ‘hearing’ to pass muster in 
this court, it must be impeccably dressed with fairness.’? 7 

71 JA p. 640. (Emphasis added). 


72 Sea-Land Service, Inc. v. Connor, 418 F.2d 1142, 1146 (U.S. App. D.C. 
1969). 
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Two recent decisions in this Court, one in March, 1970, 
spell out the position of this Court on questions of apparent 
prejudgment, and its impact on the right to a fair hear- 
ing.** In each case, the evidence of apparent prejudg- 
ment was found in a public speech of a member of the 
Federal Trade Commission, instead of a public notice and 
memorandum opinions and orders of the Federal Com- 
munications Commission, as here. And in each case, the 
apparent prejudgment was made the subject of a motion to 
disqualify, as distinguished from a motion for reconsidera- 
tion in the present case. But these are distinctions with- 
out a difference in the principle to be applied, which was 
well stated by Cireuit Judge Washington in his coneurring 
opinion in the Texaco case: 


“Once an adjudicator has taken a position apparently 
inconsistent with an ability to judge the facts fairly, 
subsequent protestations of open-mindedness on_his 
part cannot restore a presumption of impartiality. 
Whether justice was in fact done is not the issue: 
an administrative hearing ‘must be attended, not only 
with every element of fairness but with the very ap- 
pearance of complete fairness.’ We must presume that 
a fair hearing was denied if a disinterested observer 
would have reason to believe that the Commissioner 
had ‘in some measure adjudged the facts * * of a par- 
ticular case in advance of hearing it.”’ 


The same underlying principle was forcefully reiterated in 
the Cinderella case on March 20, 1970, by Judge Tamm :* 


‘<Tt requires no superior olfactory powers to recognize 
that the danger of unfairness through prejudgment 
is not diminished by a cloak of self-righteousness. We 
have no concern for or interest in the public statements 
of government officers, but we are charged with the 


73 Texaco, Inc. v. FTC, 118 U.S. App. D.C. 366, 336 F.2d 754 (1964), 
remanded on other grounds, 381 U.S. 739 (1965); Cinderella_Career and 
Finishing Schools, Inc. v. FTC, Case No. 29,624 (U.S. App. D.C. March 20, 
1970). 

74118 U.S. App. D.C. at 376, 336 F.2d at 764. District Judge Pine 
observed in Jarrott v. Scrivener, ‘‘the appearance of fairness and impartiality 
is probably as of great importance as its attainment, if the public is to have 
confidence in the judicial processes.’’ 225 F. Supp. 827, 834 (D.C.D.C. 1964). 
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responsibility of making certain that the image of the 
administrative process is not transformed from a 
Rubens to a Modigliani. 
* ” * * * 

‘“‘The test for disqualification has been succinetly 
stated as being whether ‘a disinterested observer may 
conclude that [the agency] has in some measure ad- 
judged the facts as well as the law of a particular case 
in advance of hearing it.’ Gilligan, Will & Co. v. SEC, 
267 F.2d 461, 469 (2d Cir.), cert. denied, 361 U.S. 896 
(1959).”? 


It might be argued that of the six Commissioners (seven 
on reconsideration) joining in the refusal to reject the sec- 
ond TELPAK rate increases, only Commissioners John- 
son and Cox made any specific statements expressly in- 
dicating an apparent prejudgment as to the proper level 
for TELPAK rates. However, the whole Commission 
joined in the agreement improperly coupling a part of the 
surveillance reduction in MTT rates with the increases in 
TELPAK and other services (Commissioner Johnson dis- 
senting on another ground), and no Commissioner ex- 
pressed any different position from that stated by Commis- 
sioners Cox and Johnson on this aspect of the agreement. 
This Court answered the same kind of argument in the 
Cinderella case as follows :7¢ 


“The rationale for remanding the case despite the 
fact that former Chairman Dixon’s vote was not nec- 
essary for a majority is well established: 


Litigants are entitled to an impartial tribunal 
whether it consists of one man or twenty and there 
is no way which we know of whereby the influence 
of one upon the others can be quantitatively 
measured. 


** * [We adopt the position of our sister circuits on 
this point.’’ 


The prejudice resulting from actual or apparent pre- 
judgment can be cured only if the latest TELPAK rate 
increases are rescinded, and the total amount of required 
over-all revenue reduction by AT&T determined on its own 
merits, just as the proper level of TELPAK rates, in re- 


761d. at pp. 17-18, (Emphasis added). 
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lation to rates for all other classes of service, is to be 
determined in pending adversary proceedings. If the sur- 
veillance process continues to be coupled to hearing issues, 
if MTT rate reductions continue to be dependent upon 
maintaining the increases in TELPAK rate levels, then 
the inference is compelling that the ‘‘offset’’ which has 
been determined in the course of continuing surveillance 
negotiations will condition the result of the TELPAK rate 
hearings. 


Il. AT&T Has Been Permitted To Pyramid TELPAK Rate 
Increases, Aggregating More Than 100%, Without Any 
Determination of the Propriety of Previous Rate Levels 
or Rate Relationships, While AT&T Continues To Earn 
an Excessive Rate of Return 


There has never been a determination of the underlying 
issue whether the original TELPAK rates were and would 
be compensatory, although the Commission has consistently 
assured the parties that they are entitled to a hearing and 
a determination of that issue, in the tentative and final 
decision’ in the original TELPAK Case, in the same case 
on appeal,” in the Commission order winding up the case 
on remand,” in its order on reconsideration,” in the order 
designating the interim rate increases for hearing,® in the 
order for an accounting,** and in the Statement of Rate- 
making Principles and Factors winding up Phase I-B of the 
AT&T General Rate Investigation.** The propriety of the 
first round of TELPAK rate increases has likewise been 
improperly deferred and remains to be resolved,® despite 


77 TELPAK Case, 38 F.C.C. 370, 395 (1964). 

78 TELPAK Case, 37 F.C.C. 1111, 1117-18 (1964). 

79 American Trucking Associations v. FCC, 126 U.S. App. D.C. 236, 377 
F.2d 121 (1966), cert. den. 386 U.S. 943 1967). 

80 TELPAK Case, FCC 66-1005, 7 F.C.C.2d 30 (1966), JA p. 7. 

81 TELPAK Case, FCC 66-1188, 6 F.C.C.2d 177 (1966), JA p. 16. 
: 82 TELPAK-Private Line Case, FCC 68-388, 33 Fed. Reg. 5900 (1968), 

A p. 171. 

83 TELPAK-Private Line Case, FCC 68-711, 13 F.C.C.2d 853 (1968), 
JA p. 180. 

84 AT§T General Rate Investigation, FCC 69-842, 18 F.C.C.2d 761, 768 
(1969), JA p. 225. 

85 TELPAK-Private Line Casc, FCC 68-711, 13 F.C.C.2d 853, 857 (1968), 
JA p. 181. 
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the mandate of Section 204 of the Communications Act 
that the Commission must give to a hearing and decision 
on whether rate increases are just and reasonable “¢pref- 
erence over all other questions pending before it and de- 
cide the same as speedily as possible.’’** 

Likewise, there has never been a determination of the 
applicable general ratemaking principles and factors, of the 
appropriate rate level of each class of service, and of the 
relationships of these rate levels among the various classes 
of service, determinations which the Commission has em- 
phasized are ‘‘of threshold essentiality’’ to a determination 
of the reasonableness and lawfulness of specific rates.” 
Similarly, there has never been any determination of the 
validity or appropriate applicability of any of the fully 
distributed cost studies which have surfaced from time to 
time in and out of the AT&T General Rate Investigation, 
some of which have never been even identified in any hear- 
ing, and none of which has ever been subject to cross-ex- 
amination and rebuttal testimony. 

In all of this, the inability to secure a determination on 
the ‘“‘threshold”’ issues can in nowise be ascribed to TEL- 
PAK users, who from the beginning had urged, unsuc- 
cessfully, that the compensatory character of the original 
TELPAK © and D rates be resolved promptly in the re- 
manded TELPAK Case.** The result has been that the 
pyramiding of rate increases has seriously prejudiced or- 
derly and efficient procedure, tending to obscure issues on 
the propriety of the original level of TELPAK rates. As 
a pragmatic consideration, it must be recognized that a 
full and fair determination of the propriety of a rate level 
is immeasurably compromised when not one but two higher 
levels are superimposed for consideration in the same pro- 
ceeding. 

This is not a case where any rate increase is necessary to 
permit the carrier to realize its authorized rate of return. 
‘After extensive hearings in Phase I-B of the AT&T Gen- 


8647 U.S.C. § 204. 

8? TELPAK-Private Line Case, FCC 68-711, 13 F.C.C.2d 853, 857 (1968), 
JA p. 180. 

88 TELPAK Case, FCC 66-1188, 6 F.C.C.2d 177 (1966), JA p. 16. 
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eral Rate Investigation, the Commission concluded that a 
range of 7 to 744% was a reasonable rate of return, and 
ordered that AT&T’s interstate revenues be reduced by 
$120 million.** Notwithstanding the reductions made, how- 
ever, AT&T has always continued to enjoy earnings ‘‘well 
in excess of 8% on interstate operations.’ Indeed, the 
further TELPAK rate increases were based upon a pro- 
jection by AT&T that the estimated revenues at the further 
rate increases will be $348,600,000 per annum, or a profit 
of $85,200,000 or 30% over and above its own long run 
incremental costs of TELPAK service, including a built- 
in 814% return component.” 

Although the Commission stated in its public notice on 
MTT rate reductions that it is of the view that earnings in 
excess of the upper limit of the 1967 adjudicated range 
(7.5%) are ‘‘not unreasonable’’, and noted that reductions 
in rates would not prevent AT&T from achieving earnings 
in the 8 to 84% range,” the Commission subsequently took 
pains to emphasize that it was not indicating an acceptance 
or approval of earnings in that range, and would shortly 


again be reviewing the level of earnings. Commissioner 
Johnson, dissenting, has pointed out that while the Cali- 
fornia PUC Case™ is often cited for the proposition that 
no legal redress is available for decisions reached under 
continuous surveillance, ‘‘the fact that the Commission re- 
cently made an on-the-record determination, and now 
changes it without hearing, may present a different legal 


situation.’’® 


Under all these circumstances, when AT&T has proposed 
to raise TELPAK rates while issues on the propriety of 


89 FCC 67-776, 9 F.C.C.2d 30, 88, 114-16 (1967), FCC 67-1047, 9 F.C.C.2d 
960 (1967). 

9 ATET General Rate Investigation, FCC 68-667, 13 F.C.C.2d 716 (1968) ; 
see Appendix B attached hercto. 

91 JA p. 488. 

92 FCC 69-1210 (November 5, 1969), JA p. 573. 

93 Public Notice 42062 (December 11, 1969), JA p. 667; FCC 69-1407, 20 
F.C.C.2d 886 (1969), JA pp. 694-95. 

94 Public Utilities Com’n of State of Cal. v. U.S., 356 F.2d 236 (9th Cir. 
1966). 

95 FCC 69-1210 (November 5, 1969), JA p. 583; FCC 69-1407, 20 F.C.C.2d 
$86, 893 (1969), JA pp. 701-02. 
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lower rates were undetermined, and it was already earning 
in excess of its authorized rate of return, it is submitted 
that it was arbitrary and capricious for the Commission 
not to reject the further rate increases until some decision 
had been made on the underlying unresolved issues. 


III. The Further Rate Increases Breached Basic Terms in an 
Agreement Entered Into by the Carrier, the Commission's 
Staff, and Users of the Carrier’s Services, and Accepted 
by the Commission Itself 


At the time the interim TELPAK rate increases were 
filed to become effective on September 1, 1968, the Com- 
mission recognized an understanding that there would be 
no further increases, pendente lite, until after “‘a complete 
hearing record indicates that increases in the level of 
TELPAK rates are justified or required.’’* That hearing 
record is yet to be completed in the TELPAK-Private 
Line Case, Docket No. 18128.% 

Before Phase I-B of the AT¢T General Rate Investiga- 
tion was ‘‘bobtailed’’,* the Commission had repeatedly 
said that internal rate structures and indivdual rates could 
properly be considered only after there had been a determi- 
nation of applicable general ratemaking principles and fac- 
tors, of the over-all rate level of each class of service, and 
of the relationships of rate levels among the various classes 
of service.” Although voluminous evidence had been pre- 
sented in the AT&T General Rate Investigation, there had 
been no cross-examination on any of the fully distributed 
cost studies which had been submitted in the record, some 
studies had not yet been presented, there had been no 
opportunity to present rebuttal evidence, and thus the case 
had not yet ripened for any decision on any of the con- 
tested ‘‘threshold’”’ issues. In this posture of the case, it 


96 FCC 68-388, 33 Fed. Reg. 5900 (1968), JA p. 172. (Emphasis added). 

97 Soe FCC 70-191, 35 Fed. Reg. 3949 (1970). 

98 FCC 69-842, 18 F.C.C.2d 761 (1969), JA p. 214. 

99 Service Point Case, FCC 66-71, 2 F.C.C.2d 359 (1968); Sports Network 
Case, FOC 66-403, 3 F.C.C.2d 618, 624 (1966), 67R-62 (1967) (Review Board) : 
TELPAK Case, FCC 66-1005, 7 F.C.C.2d 30 (1966), FCC 66-1188, 6 F.C.C.24 
177 (1966); TELPAK Sharing Case, FCC 67-612, 32 Fed. Reg. 7643, 8 
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was clear that it would be completely inappropriate for any 
rate ‘‘adjustments”’ to be proffered when the proper basis 
for any adjustments had not yet been laid. In light of the 
unresolved hearing issues, manifestly further studies which 
might serve as the predicate for future rate changes could 
not be undertaken without the agreement of the parties 
having a right to the resolution of the issues in the AT&T 
General Rate Investigation. 

The Statement of Ratemaking Principles and Factors 
which was formulated in the AT&T General Rate Investi- 
gation, therefore, was derived after extensive discussion 
and refinement of each word and phrase, as the parties 
insisted on preserving substantial substantive and pro- 
cedural rights in return for their agreeing to forego a de- 
cision on those issues in that case, and to the preparation 
of new cost and market studies. One of the essential com- 
ponents of the agreement was that AT&T was to undertake 
studies of long-run incremental costs (LRIC) and fully 
distributed costs (FDC), as a prerequisite to a decision 
on appropriate rate levels of specific classes of service, but, 
as the Commission observed, they were to be ‘‘based on 
methodologies to be developed’’ *” and ‘‘principles [which] 
require formulation’”’\® Accordingly, it was provided in 
the Statement that ‘‘interested persons will be afforded a 
timely opportunity to express their views with respect to 
the formulation of the appropriate methods.’ * 

For the users, such as petitioners herein, who were party 
intervenors in Phase I-B, it was a requisite that they have 
some meaningful participation in the development of the 
techniques and methodology of the studies. Obviously, the 
‘timely opportunity to express their views”’ provided in 
the Statement was understood to be no mere formalism 
and empty ritual, but actual involvement in the develop- 
ment of the costing methodology. 


Joo FCC 69-842, 18 F.C.C.2d 761, Appendix A (1969), JA p. 214. 
101 18 F.C.0.2d at 763, JA p. 216. (Emphasis added). 
102 18 F.C.C.2d at 764, JA p. 217. (Emphasis added). 
103 18 F.C.C2d at 767, JA p. 
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The agreement further contemplated that the involvement 
was to continue through to final formulation, in providing 
that 1 


“No carrier initiated rate level increases will be filed 
until the new cost studies * * * have been complete 
and made available to the parties hereto.’’ 


Manifestly this provision, to be meaningful, encompassed 
much more than the physical delivery or availability of a 
mass of documents on the day of filing, or a business day 
or two prior thereto. When new tariff filings are made, the 
underlying studies become promptly available for inspec- 
tion to interested parties as a matter of right, dependent 
not one whit upon the munificence of the carrier to effect 
their production. Obviously it could not have been contem- 
plated that the parties were earnestly negotiating for the 
bagatelle of a prior notification measurable by hours and 
serving no practical purpose. The clear and unmistakable 
import of the agreement, particularly in light of the vol- 
uminous documents involved, was necessarily that the par- 
ties under the Statement had negotiated a contractual right 
to have the studies submitted, assimilated, tested, probed, 
evaluated, discussed, and, where appropriate, modified, over 
the reasonable period of time necessary to complete in- 
formed as well as informal consultations with carrier and 
staff, before any consideration could be given to the tender 
of formal tariffs for statutory effectiveness. 

These provisions were breached by the carrier. Instead, 
the parties were merely advised on several occasions that 
the methodology was being worked out as the studies pro- 
ceeded, with only vague statements as to the methods being 
employed, and without describing the methods, until after 
the studies had for all practical purposes been completed. 
The first disclosure of the costs produced by the method- 
ology unilaterally adopted by AT&T was not made, and the 
volumes of allegedly supporting data were not produced, 
until one or two days before the further tariff increases 
were filed with the Commission. There was thus never 


10418 F.C.C.2d at 768, JA p. 224. 
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afforded to the parties the meaningful participation for 
which the users had bargained in entering into the State- 
ment. 

Nor were the rights surrendered by the users in agreeing 
to terminate Phase I-B only formal and inconsequential, 
for now, after that phase has been closed out, after AT&T 
has completed its own cost studies and filed massive tariff 
increases which the Commission has permitted to become 
effective under an accounting, the Commission has added 
issues, reviving the self-same issues of the terminated 
Phase I-B of the AT&T General Rate Investigation, which 
threaten to make a mockery of its determination, in ac- 
cepting the Statement, that the rate issues with respect to 
TELPAK, TWX, and program transmission charges could 
then proceed with greater dispatch and effectiveness if 
tried in three separate proceedings.'° 


Whatever its rights might otherwise have been to file 
tariffs at will in the usual situation, the carrier has here 
contractually modified and circumscribed its authority by 
an agreement to which the carrier, its customers, and the 


Commission’s staff were parties, and which the Commis- 
sion itself has accepted. It is well settled that a public 
utility may not be entitled to be relieved from even an 
improvident bargain, where it has agreed by contract to 
a rate which would afford it less than a fair return, unless 
the rates are so low as to affect adversely the public in- 
terest.°?7 Obviously, there can be no question here of an 
improvident bargain adversely affecting the public interest, 
with the carrier admittedly earning far in excess of its 
authorized return. Under these circumstances, it is sub- 
mitted that it was arbitrary and capricious for the Com- 
mission not to reject the tariff increases as not in comph- 
ance with the terms and intent of the prior agreement be- 
tween the interested parties. 


105 FCC 70-191, 35 Fed. Reg. 3949 (1970). 
106 FCC 69-842, 18 F.C.C.2d 761, 764 (1969), JA p. 217. 
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IV. The Further Rate Increases Should Have Been Rejected 
as Showing on Their Face That They Did Not Conform 
With the Requirements of the Commission’s Rules and 
Regulations To Justify Rate Increases 


Section 61.33 of the Commission’s Rules and Regulations 
requires that the carrier ‘‘give a statement showing in de- 
tail the reasons for all changes in charges or regulations 
and in case any such change results in increased charges, 
the facts upon which the carrier relies in justification 
thereof.’?°8 Only recently, the Chief of the Common 
Carrier Bureau rejected for filing, for failure to comply 
with this section, AT&T tariffs which would have increased 
the line charges for AM and FM broadeast service, 

Nevertheless, the Commission permitted further TEL- 
PAK rate increases to become effective, although as re- 
cited in detail in the petition to reject, no reasons or 
facts were given upon which the carrier relied in justifica- 
tion for numerous changes, including: 

(a) The increases in telegraph/telephone equivalency, 
which on their face were completely unrelated to 
costing considerations; 

(b) The subsidization of service terminal charges be- 
low long run incremental costs, and the resulting 
imposition of a burden on line charges ; 

(c) The failure to determine, as the true measure of 

long run incremental costs, the revenue-cost rela- 
tionship with and without TELPAK; 
The failure to measure the effect of a reduction in 
charges for message toll telephone service, which 
constitutes more than 80 per cent of the carrier’s 
business ; 

(e) The application of a linear cost function inconsist- 
ent with the cost studies being made; 

(f) The failure to apply a factor recognizing the high 
density characteristies of TELPAK; 

“10847 CFR, § 61.33. 
109 FCC Public Notice 37780 (September 19, 1969) 
110 JA pp, 423-88, 
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(g) The incorrect determination of the net investment 
level for depreciation ; 

(h) The imposition of a burden on TELPAK to sub- 
sidize other services, even under AT&T’s own ver- 
sion of fully distributed costs (FDC) studies; and 

(i) The illogical failure to propose rates which would 
yield the greatest revenues under its own long 
run incremental costing (LRIC) approach. 


As an example, with respect to the telegraph/telephone 
equivalency (item (a) supra), modern technology permits 
up to 18 telegraph channels to be derived from one voice 
channel, but the original TELPAK tariff permitted only 
12 telegraph channels to be derived from one voice channel, 
the interim tariff increase only 6, and the further TELPAK 
tariff increase only 2. Thus, while technological develop- 
ments permit more telegraph channels to be derived from 
the same one telephone channel, AT&T has imposed higher 
charges by permitting fewer telegraph channels to be de- 
rived from a single voice channel. 

The equivalency change, taken by itself without any con- 
sideration of the line haul and terminal rate increases, will 
triple the cost of telegraph service used by the members 
of the air transport industry. Since the air transport in- 
dustry leased over 2 million miles of telegraph service 
under TELPAK in September, 1969, this drastic increase 
in its cost (approximately $3.7 million per year) will lead 
to substantial restructuring of virtually every air carrier’s 
communications requirements.” 

In the material accompanying its filing, AT&T acknowl- 
edged that ‘‘considerably more than two telegraph chan- 
nels can physically be derived from a voice channel’’, but 
averred that ‘‘this is offset by the fact that terminal costs 
for telegraph channels are considerably higher than those 
for telephone.’’"* Even though AT&T claims some in- 
definite offsetting difference in terminal costs, AT&T with- 
out explanation has made the adjustment not in the ter- 


111 JA pp. 687-90. 
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38 


minal costs (which consequently are being subsidized), but 
in assessing the line haul charges, where the equivalency 
in fact is 18:1, and not 2:1 as charged by the tariff. AT&T 
thus violates a cardinal principle, enunciated in the Private 
Line Cases, that rates which depart from cost relationships 
must be clearly justified : 
“Cost considerations.—Generally, we believe that the 
cost of providing service constitutes the most reliable 
criterion available for determining just, reasonable, 
and nondiscriminatory rates. We shall regard costs 
either as directly controlling in the fixing of rates 
herein or as reference points from which to measure 
the extent of any departures therefrom, based on other 
ratemaking considerations. Rates which depart from 
cost indications must be clearly warranted in order to 
satisfy our statutory standards of lawfulness.’’ 


It was thus clearly arbitrary and capricious for the Com- 
mission to refuse to reject tariff increases which on their 
face did not comply with the requirements of the Commis- 
sion’s Rules and Regulations that justification for in- 
creased charges must be fully shown. 


V. Refunds Under an Accounting and a Complaint for Dam- 
ages Would Be Inadequate Remedies for Irreparable Injury 


Although the Commission has ordered an accounting by 
AT&T under Section 204 of the Communications Act of 
1934, as amended, it has been conceded that accounting is 
a completely inadequate remedy for the users here involved. 
Thus, in response to a petition by the railroad industry for 
reconsideration of the accounting order, AT&T declared in 
opposition : ™™* 


‘<[T]he only charges subject to refund under the Act 
are those previously suspended—which, in this case, 
are the TELPAK charges. Hence, there is no statu- 
tory basis for requiring an accounting of amounts re- 
ceived under other tariffs whose charges have not been 
increased or suspended. 

‘‘On practical grounds as well, these petitions should 
be denied. TELPAK sections typically form parts of 


11334 F.C.C. 244, 297 (1961) (Emphasis added). 
114 JA pp. 708-09. (Emphasis added). 
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complex and dynamically changing communications 
systems. *** These rate increases will undoubtedly 
impel some customers to revise their requirements and 
undertake extensive reconfigurations of their systems. 
*** There is no practicable means of ascertaining 
which request for a different or additional service may 
be attributable to the change in the equivalency regu- 
lation.’’ 


The Commission similarly recognized the inadequacies of 
its accounting order, but suggested a complaint for dam- 
ages as a supplementary remedy : 15 


“The very nature of identification of channels that 
are at this date affected by the change in equivalency 
ratios, and channels added in the future that may be 
affected thereby, contain sufficient questions of fact 
that an accounting order is not well suited to such 
changes. Rather, a complaint requesting damages 
filed by each party affected by the equivalency ratio 
would seem to be the most efficient way of handling the 
problem.”’ 


However, there is considerable question whether a com- 
plaint for reparations would be available, and in any event 
the procedure at best would provide only an inadequate 
remedy : 


a. There is no settled precedent that a complaint for 
damages under Section 206 of the Communications Act 
of 1934, as amended,"* will not be held to be precluded 
by or mutually inconsistent with an accounting under 
Section 204 of the Act.17 Section 206 may be con- 
strued to reach only tariff charges imposed after they 
have been ‘“‘prohibited or declared to be unlawful” 
(Emphasis added). 


b. Section 415 of the Act imposes a one-year statute 


of limitations on complaints for damages.”* 


ce. Section 1.723 of the Commission’s Rules and Reg- 
ulations is very strict in requiring that damages be 
alleged with certainty and specificity.” 


115 FCC 70-75, 21 F.C.C.2d 1, 6 (1970), JA p. 730. (Emphasis added). 
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d. Section 204 places the burden of proof for increased 
charges upon the carrier, but Section 206 would shift 


> 


that burden to the carrier’s customers. 

e. The decision on the propriety of the further in- 
creases would appear to apply only to the issues speci- 
fied and under an accounting, and a complaint for dam- 
ages may have to be subsequently litigated sep- 
arately.*”° 

f. The carriers have suggested that interest on the 
TELPAK increased rates, even though found to be un- 
lawful, may be denied.’ 

g. In any event, the losses in service, efficiencies, and 
innovations can never be recaptured; no relief can be 
provided for the disruptions, costs, and losses in the 
redesigning of substitute systems grossly distorted to 
adapt them to a new rate structure: and injury in losses 
to the public to whom the TELPAK users provide 
service cannot be accurately measured, or adequately 
recompensed. 


We see, therefore, that by merely pointing to the possibility 
of multiple and drawn-out litigation for damages, the Com- 
mission has not changed or corrected the admitted inade- 
quacy of an accounting order in the present situation. 

Where the burden of increased charges are passed on to 
the public (TELPAK users for the most part, in addition 
to the Federal and State governments, are regulated com- 
mon carriers), refund provisions are particularly inade- 
quate: ‘‘[E]xperience has shown this to be somewhat 
illusory in view of the trickling down process necessary to 
be followed, the incidental cost of which is often borne by 
the consumer, and in view of the transient nature of our 
society which often prevents refunds from reaching those 
to whom they are due.’’** It is no answer to say that an 
accounting for the utility will afford protection to the 
public: ‘‘the possibility of refund does not afford sufficient 
protection.’’ #*5 
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VI. The Commission Had Plenary Power and an Affirmative 
Responsibility To Reject the Further Rate Increases 


The plenary power of a Federal agency to prohibit the 
pyramiding of rate increases, even where its statutory au- 
thority includes the power to suspend rates for a limited 
period, is well established. In upholding the authority of 
the Federal Power Commission to impose a moratorium on 
proposed rate increases, the Supreme Court said in the 
Permian Basin Area Rate Cases: ™** 


“Certain of the producers * * * reason that § 4(d) 
ereates an unrestricted right to file rate changes, and 
that such changes may, under § 4(e), be suspended for 
a period no longer than five months. If this construe- 
tion were accepted, it would follow that area proceed- 
ings would terminate in rate limitations that could be 
disregarded by producers five months after their pro- 
mulgation. * * * 

«o* * * (This Court has already declined to find in 
$4(d) or $4(e) an ‘invincible right to raise prices sub- 
ject only to a sia month delay and refund liability.’ ”’ 


In FPC v. Texaco, Inc. the Supreme Court similarly 
recognized that an administrative agency, despite suspen- 
sion limitations, may cut off successive rate increases at the 
threshold. 

The power of the agency to impose a moratorium was 
‘<ynquestionably set at rest’? ’*° in United Gas Improve- 
ment Co. v. Callery Properties, Inc.,'** where the Supreme 
Court upheld the ‘‘ample power’’ of a Commission to keep 
a price level relatively constant pending determination of 
the just and reasonable rate for consumer protection dur- 
ing the interim period. Congress, the Supreme Court 
said in FPC vy. Hunt, *8 could not have intended any such 
‘¢incongruous result’’ as to permit the Commission’s power 
to review rates to be nullified by subsequent independent 
action by the filing of new rates by the regulated entity. 


124 390 U.S. 747, 779 (1968) (Emphasis added). 

125 377 U.S. 33, 42-44 (1964). 

126 Continental Oil Co. v. FPC, 373 F.2d 510, 527 (5th Cir. 1967), cert. den. 
491 U.S. 917 (1968). 

127 382 U.S. 223, 228 (1965). 

128 376 U.S. 515, 522, 523-24 (1964). 
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This is not an encroachment upon the privileges of the 
company to file rates, but is designed to protect the con- 
suming public while the justness and reasonableness of 
prices is being determined.” To the extent that Willmut 
Gas & Oil Company v. FPC indicated the contrary,’ that 
decision is no longer the law, having been superseded by 
more recent decisions of the Supreme Court such as the 
Texaco case“! (where the lower Court had relied upon 
the Willmut case approach), the Callery case (where the 
Commission had treated such cases as ‘‘judicial aberra- 
tions’’),"* and the Permian Basin Area Rate Cases.™* 

In the “‘Ingot Molds’’ Case, the Supreme Court upheld 
the authority of another agency, the Interstate Commerce 
Commission, to hold the line on existing rates while it was 
making ‘‘a broad-seale examination of the whole question 
of the cost standards to be used’’, precisely the same kind 
of examination which was going on in Phase I-B of Docket 
16258 and has now been revived in Docket 18128. In doing 
so, it reiterated the principle of the Permian Basin case 
that ‘‘the legislative discretion implied in the rate making 


power necessarily extends to the entire legislative process, 
embracing the method used in reaching the legislative deter- 
mination as well as that determination itself.’ 


129 Atlantic Refining Co. v. Public Service Com’n, 360 U.S. 378, 391-92 
(1959). 

130111 U.S. App. D.C. 49, 294 F.2d 245 (1961), cert. den. 368 U.S. 972 
(1962), rch. den. 369 U.S. 813 (1962). It may be noted that even the 
Willmut case recognized that the power of a regulated company to change 
rates may be controlled by contract. 111 U.S. App. D.C. at 52, 294 F.2d 
at 248. 

131 FPC v. Texaco, Inc., 377 U.S. 33 (1964). 

132 317 F.2d 796, 805 fn. 28 (10th Cir. 1963). 


133 Sce 335 F.2d 1004, 1017 (5th Cir. 1964). The Fifth Circuit had dis- 
agreed with the Commission’s claim of the ‘‘necessity for, and the existence 
of, a power to take whatever action, impose whatever conditions to assure 
that ‘excessively higher rates are absolutely prevented from being charged.’ ’’ 
335 F.2d at 1018, The Supreme Court rejected the narrower construction 
by the Fifth Circuit of the Commission’s power. Even the separate opinion 
in the Supreme Court, concurring in part, dissenting in part, disagreed with 
the contention that the statute ‘‘must be read to bestow on producers an 
invincible right to raise prices subject only to a six-month delay and refund 
liability.’’ 382 U.S. at 232, 

134 390 U.S. 747 (1968). 


135 American Commercial Lines, Inc. v. Louisville §- N.R.R. Co., 392 U.S. 
571, 590, 592 (1968). 


43 


In recent cases the Courts have also emphasized, in the 
context of CATV regulation, the broad regulatory powers 
of the respondent Federal Communications Commission 
to effectuate its statutory responsibilities, and to provide 
interim relief pending hearing determinations. In United 
States v. Southwestern Cable Co., the Supreme Court de- 
clared :?*° 


“<The Commission has acknowledged that, in the area 
of rapid and significant change, there may be situations 
in which its generalized regulations are inadequate, 
and special or additional forms of relief are imperative. 
It has found that the present case may prove to be such 
a situation, and that the public interest demands ‘in- 
terim relief . .. limiting further expansion,’ pending 
hearings to determine the appropriate Commission 
action. Such orders do not exceed the Commission’s 
authority.* * * Thus, the Commission has been ex- 
plicitly authorized to issue ‘such orders, not incon- 
sistent with this [Act], as may be necessary in the 
execution of its function.’ 47 U.S.C. §154(i). See 
also 47 U.S.C. $303(r). In these circumstances, we 


hold that the Commission’s order limiting further ex- 
pansion of respondents’ service pending appropriate 
hearings did not exceed or abuse its authority under 
the Communications Act.” 


In General Telephone Co. of Cal. v. FCC, this Court fur- 
ther extended the implicit regulatory authority of the Com- 
mission in aid of its explicit powers, rejecting an argument 
that a provision for one method of enforcement was ex- 
clusive and precluded other available remedies, and de- 
clared that this contention ‘‘also runs contrary to the rea- 
soning of recent decisions emphasizing the flexibility which 
an expert regulatory agency must possess if it is to keep 
pace with a still burgeoning industry.’”*" 

In broadcast matters, the respondent Commission it- 
self, despite statutory directions that it ‘‘shall’’ either 
grant an application or formally designate it for hearing,** 
“4s6 392 U.S. 157, 177, 180-81 (1968). 
ee F.2d 391, 409 (U.S. App. D.C. 1969), cert. den. 396 U.S. 888 


138 Section 309 of the Communications Act of 1934, as amended, 47 U.S.C. 
§ 309. 
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has not hesitated to impose a ‘‘freeze’’ on broadcast license 
applications, without express statutory authority, pending 
the resolution of general proceedings relating to frequency 
allocations or channel assignments. 

In common carrier rate making, although the Commis- 
sion at one time indicated its view that its authority was 
limited to a suspension of tariff increases to a maximum 
of ninety days,“° in recent months it has considerably 
modified its position. In a proceeding involving the law- 
fulness of Western Union tariffs, after the carrier filed 
a series of increases following the commencement of the 
hearing, the Commission issued an order forbidding West- 
ern Union from making any further changes in rates dur- 
ing the pendency of the proceedings except upon special 
permission from the Commission upon good cause shown." 
The Commission has also instituted rulemaking proceed- 
ings to determine whether to increase the statutory re- 
quirement of 30 days’ notice of tariff changes by a general 
agency rule.? In the orders before this Court for review, 
the Commission declared that it could ‘‘find no reason to 
disturb’’ an earlier conclusion™ that it cannot reschedule 
the effectiveness of rates under Sections 4(i) and 303(r) 
of the Communications Act,’ or the Southwestern Cable 
case, because of the 90-day statutory suspension limita- 
tion,** but it also declared that ‘we are not deciding at 
this time the extent of our authority to grant the kind of 
relief petitioners request’? 

139 Interim Criteria to Govern Acceptance of Standard Broadcast Appli- 
cations, 23 R.R. 1545 (1962), 24 R.R. 1540 (1962); Kessler v. FCC, 117 US. 
App. D.C. 130, 326 F.2d 673, 681 (1963); Harvey Radio Laboratories, Inc. 
v. United States, 110 U.S. App. D.C. 81, 83, 289 F.2d 458, 460 (1961): 
Harbenito Broadcasting Co. v. FCC, 94 U.S. App. D.C. 329, 218 F.2d 28 
(1954) ; Vindicator Printing Co., 8 R.R. 328 (1952); ef. American Broad- 
casting Co. v. FCC, 89 U.S. App. D.C. 289, 191 F.2d 492 (1951). 

140 TELPAK-Private Line Case, FCC 68-872, 14 F.C.C.2d 564 (1968). 

141 FCC 69-1307 (1969). 

142 Amendment of Part 61 of Rules, Docket No. 18703, FCC 69-1140, 34 
Fed. Reg. 17116 (1969). 

143 TELPAK-Private Line Case, FCC 68-872, 14 F.C.C.2a 564 (1968). 

14447 U.S.C. §§ 154(i), 303(r). 

145 United States v. Southwestern Cable Co., 392 U.S. 157 (1968). 

pte Section 204 of the Communications Act of 1934, as amended, 47 U.S.C. 
§ 204. 

147 TELPAK-Private Line Case, FCC 69-1196, 20 F.C.C.2a 383, 386 (1969), 
JA p. 562, FCC 70-75, 21 F.C.C.2d 1, 4 fn. 8 (1970), JA p. 728. 
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The power of the Commission to grant the necessary re- 
lief appropriate under the circumstances is reflected, how- 
ever, not only in the cases cited, but in Section 4(i) of the 
Communications Act, which authorizes the Commission 
‘*to perform any and all acts, make such rules and regula- 
tions, and issue such orders, not inconsistent with this 
Act, as may be necessary in the execution of its func- 
tions’’; “5 in Section 4(j) of the Act, which authorizes the 
Commission ‘‘to conduct its proceedings in such manner as 
will best conduce to the proper dispatch of business and 
to the ends of justice’’;® and in Section 203(b) of the 
Act, which provides that the Commission may, ‘‘in its 
discretion and for good cause shown, modify the require- 
ments’’ as to statutory suspensions ‘‘in particular instances 
or by a general order applicable to special circumstances 
or conditions.’**° The Commission’s authority to reject 
further rate increases, under these special and extraordi- 
nary circumstances, is thus clearly established, and its fail- 
ure to reject the pyramiding of increases pendente lite was 
arbitrary, capricious, and an abuse of discretion. 


VII. This Court Has Jurisdiction To Review the Arbitrary and 
Capricious Refusal of the Commission To Reject the Fur- 
ther Rate Increases, and To Afford Appropriate Relief 


It is recognized that, under the Arrow Transportation 
doctrine, a court sitting in equity will decline to suspend 
rates when a Federal regulatory commission has refused 
to do so, or to set aside an interim suspension order of the 
Commission, or to suspend a rate change beyond the statu- 
tory period, because the suspension provisions of the stat- 
ute limit and define the extent of the suspension power. 
Distinguishing the authority of an appellate court to issue 
stay orders incident to its power to review agency action,“ 
the Supreme Court held that the courts have no jurisdic- 


14847 U.S.C. § 154(i). 

149 47 U.S.C. § 154(j). 

150 47 U.S.C. § 203(b). 

151 Arrow Transportation Co. v. Southern R. Co., 372 U.S. 658 (1963). 
152 372 U.S. at 671 fn. 22. 
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tion as a court of equity to extend a maximum statutory 
period beyond the limits prescribed by statute. 

This is not a suspension case. Petitioners do not invoke 
the aid of this Court, sitting in equity, to modify or re- 
quire the modification of a statutory suspension period; 
the relief they seek is independent of the terms of the 
statutory provisions governing suspension by this Com- 
mission, Section 204 of the Communications Act of 1934, 
as amended. 

Instead, this is a petition to this Court, under its regular 
appellate powers, to review action and inaction of a Fed- 
eral regulatory agency which is unlawful, arbitrary, capri- 
cious, and an abuse of discretion. The Commission’s or- 
ders complained of are final orders with respect to the 
denial of petitions to reject, and the irreparable injury 
which follows as a direct legal consequence of its action. 
As persons aggrieved, petitioners sue under Section 402(a) 
of the Communications Act of 1934, as amended, and 
Sections 2 and 4 of the Judicial Review Act of 1950, as 
revised,* to enjoin, set aside, and annul the Commission’s 
orders denying the petitions to reject. As persons suffering 
legal wrong because of agency action and inaction, and 
adversely affected and aggrieved thereby, they appeal under 
Section 10(e) of the Administrative Procedure Act of 1946, 
as revised,’ for the Court ‘‘to compel agency action un- 
lawfully withheld or unreasonably delayed,’’ and to hold 
unlawful and set aside agency action which is ‘‘arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac- 
cordance with law,’’ and ‘without observance of procedure 
required by law.’’ 

“*[A]lthough some older precedents suggest broadly that 
an administrative ruling is not reviewable until it imposes 
an obligation or subjects the plaintiff to some civil or erimi- 


153 Cf. Movers’ & Warehousemen’s Ass’n v. U. S., 227 F. Supp. 249, 251 
(D.C. D.C. 1964) (three-judge Court) (a Court lacks jurisdiction to grant 
an injunction to vacate an order of suspension or to enter an order suspending 
contested tariffs). 

154 47 U.S.C. § 204. 

155 47 U.S.C. § 402(a). 

156 28 U.S.C. §§ 2342, 2344. 

875 U.S.C. § 796. 
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nal liability, * * * there has been a growing recognition 
that the timeliness of review depends on a broader concept 
of the substantiality of present or imminent harm.’’“* The 
administrative orders here are reviewable because they 
have imposed obligations upon TELPAK users to comply 
with revised tariff schedules (which have the binding effect 
of statutes controlling their legal rights),° denied the 
right of TELPAK users to have the tariff increases re- 
jected as invalid on their face and in violation of con- 
tractual agreement, and served to fix the legal relationships 
between carrier and users.*° The Commission’s action is 
reviewable because ‘‘it operates to control the business 
affairs’’ of petitioners, while at the same time a petitioner 
‘cannot cogently plan its present or future operations’’ 
because of the uncertainties of the further rate increases.1* 
The cause is justiciable now because of its own special 
circumstances, including the appropriateness of the issues 
for decision now by this Court and the actual hardship 
to the litigants of denying them the relief sought.’ Here 
the Commission’s orders both impose the obligation on 
TELPAK users to suffer the liability of large rate in- 
creases, and create the immediate consequences of severe 
additional costs and severe cut-backs and disruptions in 
communications service. The general rule on adminis- 
trative finality ‘‘does not establish an inflexible standard 
requiring a conventional hearing and resulting in findings 
supported by evidence as a condition to review. * * *An 
order of an administrative body is reviewable when action 
which is taken in advance of hearings or adjudication re- 
sults in the setting of legal consequences.’ 

Petitioners do not address themselves to a power to sus- 
pend, the subject of the Arrow Transportation case, but 


158 Toilet Goods Association Vv. Gardner, 360 F.2d 677, 685 (2nd Cir. 1966). 

159 Keogh v. Chicago & N.W. Ry. Co., 260 U.S. 156, 163 (1922). 

160 Cf. Chicago § So. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 
112-13 (1948). 

ee Cf. United States v. Storer Broadcasting Co., 351 U.S. 192, 199-200 
(1969). 

162. Cf. Poe v. Ullman, 367 U.S. 497, 508-09 (1961). 

163 Cities Service Gas Company v. FPC, 255 F.2d 860, 863 (10th Cir. 1958). 
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to a responsibility to reject. Petitioners do not claim 
merely that the rate increases were unreasonably high or 
discriminatory, or that the error was the failure of the 
Commission to suspend beyond the statutory period, but 
instead that this Court can and should void the Commis- 
sion’s arbitrary and capricious order because the Com- 
mission in effect has abdicated its authority and duty to 
reject altogether the further TELPAK rate increases here 
involved. 

Under the test of Isbrandtsen Co. v. United States, this 
case is ripe for review. An agency’s refusal to act is 
reviewable where consequences of finality through irre- 
parable injury attach to the order, even though the agency 
action relates to rate making, and hearings have not been 
conducted or concluded: ?# 


‘‘This court has jurisdiction to review only final orders 
of the Board. Whether or not the statutory require- 
ments of finality are satisfied in any given case de- 
pends not upon the label affixed to its action by the 
administrative agency but rather upon a realistic ap- 
praisal of the consequences of such action. ‘The ulti- 
mate test of reviewability is not to be found in an 
overrefined technique, but in the need of the review to 
protect from the irreparable injury threatened in the 
exceptional case by administrative rulings which at- 
tach legal consequences to action taken in advance of 
other hearings and adjudications that may follow, the 
results of which the regulations purport to control.’ 
*** Under this test, a final order need not neces- 
sarily be the very last order.’’ 


Similarly, in Phillips Petroleum Company v. FPC, where 
prior approval of the agency is not required, and rates may 
become effective subject to a suspension period, the Tenth 
Cireuit stated : 1% 


‘‘The orders sought to be reviewed here do not deal 
with the merits of the proceedings before the Com- 


164 93 U.S. App. D.C. 293, 297-98, 211 F.2d 51, 55-56 (1954), cert. den. 
sub nom. Japan-Atlantic and Gulf Conference v. United States, and FMB 
v. United States, 347 U.S. 990 (1954) (Emphasis added). 


165227 F.2d 470, 475 (10th Cir. 1955), cert. den. 350 U.S. 1005 (1956) 
(Emphasis added). 
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mission in the sense that they were entered upon evi- 
dence concerning the reasonableness of the rates. They 
do not purport to finally determine Phillips’ whole- 
sale rates. That matter is left to a conventional hear- 
ing in these proceedings. But the orders do purport 
to establish with finality the wholesale rates which 
Phillips was authorized to charge * * * until changed 
by order of the Commission pursuant to hearing.”’ 


In Amarillo-Borger Express v. United States, a three-judge 
Court voided an order of the Interstate Commerce Com- 
mission because it vacated an earlier suspension of pro- 
posed rates and permitted them to become effective without 
stating adequate reasons therefor, and said: a 


“We are equally of the clear opinion that Complain- 
ants have the right to challenge and the court has the 
power to nullify action so illegal and having such im- 
mediate and irreparable consequences. * * * Com- 
plainants may succeed in the investigative process 
soon to commence, but grinding, as it must, slowly 
through inevitable judicial review, the motor carriers 
will have no relief for the traffic which they lost, di- 
verted to rails, during this long period of time.”’ 


The Federal Courts have consistently reviewed the orders 
of various agencies, whether rejecting or refusing to reject 
tariff filings? In this regard, Section 10(e) of the Ad- 
ministrative Procedure Act reaches ‘‘agency action unlaw- 
fully withheld or unreasonably delayed’’ as well as affirma- 


166138 F. Supp. 411, 420 (N.D. Tex. 1956) (three-judge Court), judgment 
vacated as moot, 352 U.S. 1028 (1957). But see Long Island B.R. v. U. S., 
193 F. Supp. 795, 798 (E.D.N.Y. 1961) (three-judge Court). 


167 See e.g., United Gas Co. v. Mobile Gas Corp., 215 F.2d 883 (3rd Cir. 
1954), affirmed 350 U.S. 332 (1956) (FPC required to reject new rate 
increases not in accord with contract) ; Memphis Light, Gas and Water Divi- 
‘sion V. FPC, 102 U.S. App. D.C. 77, 79-80, 250 F.2d 402, 404-05 (1957), 
reversed, 358 U.S. 103 (1958) (same; reversed on ground that carrier here 
not so contractually bound, but not on reviewability); Tyler Gas Service 
Company Vv. FPC, 101 U.S. App. D.C. 184, 247 F.2d 590 (1957), cert. den. 
355 U.S. 895 (1957) (same); Superior Oil Company Vv. FPC, 378 F.2d 510 
(5th Cir. 1967), cert. den. 391 U.S. 917 (1968); American Airlines, Inc. v. 
CAB, 123 U.S. App. D.C. 310, 359 F.2d 624 (1966), cert. den. 385 U.S. 843 
(1966) (review of tariff filing rejected as contrary to CAB policy); Flying 
Tiger Line v. CAB, 92 U.S. App. D.C. 260, 204 F.2d 404 (1953) (review 
of CAB order directing an air cargo carrier to cancel an unauthorized pas- 
senger charter tariff); W. J. Dillner Transfer Co. v. U. S., 214 F. Supp. 
941 (W.D. Pa. 1963) (three-judge Court) (review of ICC order rejecting 
a motor carrier tariff). 
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tive unlawful agency actions.’ Appropriate direction to 
the Commission need not take the form of a writ of man- 
damus, and the Court may be ‘certain * * * in light of 
[its] opinion’?! that upon remand the Commission wlil 
take whatever measures are necessary and appropriate to 
effect recission of the further tariff increases which have 
been permitted to become effective. 


CONCLUSION 


Under all of the unusual circumstances of this case, in- 
cluding strong indications of apparent prejudgment of un- 
derlying unresolved issues, the Commission’s failure to re- 
ject the further TELPAK rate increases was unlawful, 
arbitrary, capricious, and an abuse of discretion. This 
cause should be reversed and remanded to the Commission 
for further proceedings in order that the Commission may 
set aside so much of its orders here complained of, and 
take all measures necessary and appropriate, to rescind 
and nullify the further TELPAK rate increases here in- 
volved. 
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APPENDIX A 


STATUTES AND RULES INVOLVED 


Communications Act of 1934, 48 Stat. 1064, as amended, §§ 151 
et seq.: 


Section 1, 47 U.S.C. § 151: 


For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as 
to make available, so far as possible, to all the people 
of the United States a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the pur- 
pose of the national defense, for the purpose of pro- 
moting safety of life and property through the use of 
wire and radio communication, and for the purpose of 
securing a more effective execution of this policy by 
eentralizing authority heretofore granted by law to sev- 
eral agencies and by granting additional authority with 
respect to interstate and foreign commerce in wire and 
radio communication, there is created a commission to 
be known as the ‘‘Federal Communications Commis- 
sion’’, which shall be constituted as hereinafter pro- 
vided, and which shall execute and enforce the provi- 
sions of this chapter. 


Section 4(i), (7), 47 U.S.C. § 154(7), (4): 


(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this chapter, as may be necessary 
in the execution of its functions. 


* * * * * sd * * * * 


(j) The Commission may conduct its proceedings in 
such manner as will best conduce to the proper dispatch 
of business and to the ends of justice. * * * * 


Section 201(b), 47 U.S.C. § 201(b): 


(b) All charges, practices, classifications, and regula- 
tions for and in connection with such communication 
service, shall be just and reasonable, and any such 
charge, practice, classification, or regulation that is un- 
just or unreasonable is declared to be unlawful * * * *. 
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Section 202(a), 47 U.S.C. § 202(a): 


(a) It shall be unlawful for any common carrier to 
make any unjust or unreasonable discrimination in 
charges, practices, classifications, regulations, facilities, 
or services for or in connection with like communication 
service, directly or indirectly, by any means or device, 
or to make or give any undue or unreasonable prefer- 
ence or advantage to any particular person, class of 
persons, or locality, or to subject any particular person, 
class of persons, or locality to any undue or unreason- 
able prejudice or disadvantage. 


Section 203(b), (d), 47 U.S.C. § 203 (b), (d): 


(b) No change shall be made in the charges, classi- 
fication, regulations, or practices which have been so 
filed and published except after thirty days’ notice to 
the Commission and to the public, which shall be pub- 
lished in such form and contain such information asthe 
Commission may by regulations prescribe; but the Com- 
mission may, in its discretion and for good cause shown, 
modify the requirements made by or under authority of 
this section in particular instances or by a general order 


applicable to special circumstances or conditions. 


(d) The Commission may reject and refuse to file any 
schedule entered for filing which does not provide and 
give lawful notice of its effective date. Any schedule so 
rejected by the Commission shall be void and its use 
shall be unlawful. 


Section 204, 47 U.S.C. § 204: 


Whenever there is filed with Commission any new 
charge, classification, regulation, or practice, the Com- 
mission may either upon complaint or upon its own 
initiative, enter upon a hearing, concerning the lawful- 
ness thereof; and pending such hearing and the de- 
cision thereon the Commission, upon delivering to the 
carrier or carriers affected thereby a statement in 
writing of its reasons for such suspension, may 
suspend the operation of such charge, classification, 
regulation, or practice, but not for a longer period 
than three months beyond the time when it would 
otherwise go into effect; and after full hearing the 
Commission may make such order with reference 
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thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding 
has not been concluded and an order made within 
the period of the suspension, the proposed change 
of charge, classification, regulation, or practice shall 
go into effect at the end of such period; but in 
case of a proposed increased charge, the Commission 
may by order require the interested carrier or carriers 
to keep accurate account of all amounts received by 
reason of such increase, specifying by whom and in 
whose behalf such amounts are paid, and upon comple- 
tion of the hearing and decision may by further order 
require the interested carrier or carriers to refund, with 
interest, to the persons in whose behalf such amounts 
were paid, such portion of such increased charges as 
by its decision shall be found not justified. At any 
hearing involving a charge increased, or sought to be 
increased, after the organization of the Commission, 
the burden of proof to show that the increased charge, 
or proposed increased charge, is just and reasonable 
shall be upon the carrier, and the Commission shall give 
to the hearing and decision of such questions prefer- 
ence over all other questions pending before it and de- 


cide the same as speedily as possible. 


Section 206, 47 U.S.C. § 206: 


In case any common carrier shall do, or cause or 
permit to be done, any act, matter, or thing in this Act 
prohibited or declared to be unlawful, or shall omit to 
do any act, matter, or thing in this Act required to be 
done, such common carrier shall be liable to the person 
or persons injured thereby for the full amount of dam- 
ages sustained in consequence of any such violation of 
the provisions of this Act, together with a reasonable 
counsel or attorney’s fee, to be fixed by the court in 
every case of recovery, which attorney’s fee shall be 
taxed and collected as part of the costs in the case. 


Section 207, 47 U.S.C. § 207: 


Any person claiming to be damaged by any common 
carrier subject to the provisions of this Act may either 
make complaint to the Commission as hereinafter pro- 
vided for, or may bring suit for the recovery of the 
damages for which such common carrier may be liable 
under the provisions of this Act, in any district court 
of the United States of competent jurisdiction; but such 
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person shall not have the right to pursue both such 
remedies. 


Section 303(r), 47 U.S.C. $303(r): 


Except as otherwise provided in this Act, the Com- 
mission from time to time, as public convenience, inter- 
est, or necessity requires shall— 


* * * * . 7 * ~ * * 


(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions 
of this Act * * * *, 


Section 402(a), 47 U.S.C. § 402(a): 


(a) Any proceeding to enjoin, set aside, annul, or 
suspend any order of the Commission under this chap- 
ter (except those appealable under subsection (b) of 
this section) shall be brought as provided by and in the 
manner prescribed in Publie Law 901, Eighty-first 
Congress, approved December 29, 1950. 


Section 415(b), (c), (d), 47 U.S.C. § 405(b), (c), (d): 


(b) All complaints against carriers for the recovery 
of damages not based on overcharges shall be filed 
with the Commission within one year from the time 
the cause of action accrues, and not after, subject to 
subsection (d) of this section. 


(ce) For recovery of overcharges action at law shall 
be begun or complaint filed with the Commission 
against carriers within one year from the time the 
cause of action accrues, and not after, subject to sub- 
section (d) of this section, except that if claim for the 
overcharge has been presented in writing to the car- 
rier within the one-year period of limitation said 
period shall be extended to include one year from the 
time notice in writing is given by the carrier to the 
claimant of disallowance of the claim, or any part or 
parts thereof, specified in the notice. 


(d) If on or before expiration of the period of limi- 
tation in subsection (b) or (e) a earrier begins action 
under subsection (a) for recovery of lawful charges in 
respect of the same service, or, without beginning 
action, collects charges in respect of that service, said 
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period of limitation shall be extended to include ninety 
days from the time such action is begun or such 
charges are collected by the carrier. 


Judicial Review Act of 1950, 64 Stat. 1129, as revised, 80 Stat. 
622, 28 U.S.C. §§ 2341 et seq.: 


Section 2, 28 U.S.C. § 2342: 


The court of appeals has exclusive jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to 
determine the validity of—(1) all final orders of the 
Federal Communications Commission made reviewable 
by section 402(a) of title 47 * * * *. 


Section 4, 28 U.S.C. § 2344: 


** * Any party aggrieved by the final order may 
within 60 days after its entry, file a petition to review 


the order in the court of appeals wherein venue lies. 
_* * 


Administrative Procedure Act of 1946, 60 Stat. 237, as revised. 
80 Stat. 381, 5 U.S.C. §§ 551 et seq.: 


Section 2, 5 U.S.C. § 551: 
For the purpose of this subchapter— 


_* * 


(13) ‘agency action’’ includes the whole or a part of 
an agency rule, order, license, sanction, relief, or the 
equivalent or denial thereof, or failure to act. 


Section 10(a), 5 U.S.C. § 702: 


(a) A person suffering legal wrong because of 
agency action, or adversely affected or aggrieved by 
agency action within the meaning of a relevant statute, 
is entitled to judicial review thereof. 


Section 10(e), 5 U.S.C. § 706: 


To the extent necessary to decision and when pre- 
sented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of an agency action. The reviewing 
court shall— 


(1) compel agency action unlawfully withheld or un- 
reasonably delayed; and 
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(2) hold unlawful and set aside agency action, find- 
ings, and conclusions found to be— 


(A) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; 


(B) contrary to constitutional right, power, privi- 
lege, or immunity; 


(C) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; 


(D) without observance of procedure required by 
law; 

(E) unsupported by substantial evidence in a 
ease subject to sections 556 and 557 of this title or 
otherwise reviewed on the record of an agency 
hearing provided by statute; or 

(F) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the review- 
ing court. 


In making the foregoing determinations, the court 
shall review the whole record or those parts of it cited 


by a party, and due account shall be taken of the rule 
of prejudicial error. 


Rules and Regulations of the Federal Communications Com- 
mission: 


Section 1.723, 47 C.F .R. § 1.723: 


(a) In ease recovery of damages is sought, the com- 
plaint shall contain appropriate allegations showing 
such data as will serve to identify, with reasonable 
certainty, the communications, transmissions, or other 
services for which recovery is sought, and shall state: 

(1) That the complainant makes claim for damages; 

(2) The name and address of each individual claim- 

ant asking damages; 

(3) The name and address of the defendant against 

which the claim is made; 


(4) The communications, transmissions, or other 
services rendered, the charge applied thereto, the 
date when charges were paid, by whom paid, and by 
whom borne; 
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(5) The period of time within which, or the specific 
dates when the communications, transmissions, or 
other services were rendered; 


(6) The points of origin and reception of the com- 
munications or transmissions, and if the damages 
sought to be recovered are for services other than 
communications or transmissions, then the allega- 
tions of the complaint shall state the nature and 
extent of such services, the date or dates when ren- 
dered, when paid for, and by whom borne; 


(7) The nature and amount of injury sustained by 
each claimant; 


(8) Separately, the damages with respect to each 
communication, transmission, or other service for 
which recovery is sought; 

(9) If damages are sought on behalf of others than 
the complainant, in what capacity or by what au- 
thority complaint is made in their behalf; and 


(10) That suit has not been filed in any court on the 
basis of the same cause of action. 


(b) Damages will not be awarded upon a complaint 
unless specifically requested. Damages may be 
awarded, however, upon a supplemental complaint 
based upon the finding of the Commission in the 
original proceeding. 


Section 61.33, 47 C.F.R. § 61.33: 


All publications filed with the Commission shall be 
accompanied by a letter of transmittal * * * *. (Here 
give a statement showing in detail the reasons for all 
changes in charges or regulations and in case any 
such change results in increased charges, the facts 
upon which the carrier relies in justification thereof.) 
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CHRONOLOGY OF PRINCIPAL EVENTS 


March 18, 1964 


Dee. 24, 1964 


Sept. 10, 1965 


In the tentative decision in the original 
TELPAK Case, Docket No. 14251, the 
Commission found that there ‘‘is ap- 
parent justification for TELPAK C and 
D classifications in terms of meeting 
competition from private microwave sys- 
tems having channel capacities compa- 
rable to those offered by such TELPAK 
classifications,’’ but was ‘‘unable to de- 
termine on this record that the rates for 
TELPAK C and D elassifications are 
compensatory in relation to the cost of 
furnishing the services offered there- 
under.’’ 38 F.C.C. 370, 395. 


In the final decision, the Commission 
affirmed its tentative decision, and or- 
dered that the record be reopened to 
consider ‘‘whether or not the existing 
rates for TELPAK C and D are com- 
pensatory’’ on the basis of additional 


data from cost studies being conducted 
by AT&T of its various services. 37 
F.C.C,. 1111, 1117-18. 


AT&T presented in the record in the 
Domestic Telegraph Investigation, Dock- 
et No. 14650, the results of a Seven-Way 
Cost Study, setting forth for the 12 
months ending August, 1964, based on a 
fully-allocated cost procedure disputed 
im principle and in methodology, the in- 
vestment expenses, and revenues associ- 
ated with each of seven different classes 
of communications service comprising 
Bell’s total interstate operations, to- 
gether with AT&T’s expressed reserva- 
tions and limitations. The material was 
dumped into the record as an AT&T 
response to a staff request, without be- 
ing tested by cross-examination. 


* Filed as Appendix A to ‘‘Petition to Reject, or Require or Secure With- 
drawal of, Further TELPAK Rate Increases, and Request for Oral Argument,’’ 
by Airline Industry Parties, October 10, 1969, JA pp. 475-87. 


Oct. 27, 1965 


Dec. 22, 1965 


April 7, 1966 


April 29, 1966 


July 28, 1966 
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In large part, as a result of the Seven- 
Way Cost Study, the Commission insti- 
tuted the AT&T General Rate Investiga- 
tion, Docket No. 16258, to determine 
AT&T’s revenue requirements (includ- 
ing rate of return) and whether ATET’s 
charges for its various classes of service 
are just and reasonable. FCC 65-959, 2 
F.C.C. 2d 871. 


The AT&T General Rate Investigation 
was divided into two phases. Phase I 
was to consider respondents’ total inter- 
state revenue requirements, and the rele- 
vant rate-making principles to control 
in the distribution of revenue require- 
ments among the various classes of serv- 
ice. FCC 65-1148, 2 F.C.C.2d 142. 


A letter from the FCC Staff’s Managing 
Counsel in Docket No. 16258 to AT&T’s 
counsel reduced to writing their under- 
standing that AT&T would make wit- 
nesses available to describe the proce- 
dures and methods of the Seven-Way 
Cost Study, and would prepare a revised 
version to give a ‘‘broad-brush’’ updat- 
ing to reflect 1965 operating results. 


The Commission’s Telephone and Tele- 
graph Committees issued their report in 
the Domestic Telegraph Investigation, 
Docket No. 14650, summarizing the re- 
sults of the Seven-Way Cost Study at 
pp. 200-04, without the Study’s validity 
or applicability, if any, to particular 
rates or rate levels having been tested 
or subjected to cross-examination in the 
proceeding, and without any adjudica- 
tion of the underlying questions which 
in the meanwhile had been put in issue in 
Docket No. 16258. 


The Seven-Way Cost Study was dumped 
into the record in the AT&T General 
Rate Investigation, Docket No. 16258, by 
renumbering AT&T’s Exhibits 81-88 in 


Sept. 15, 1966 


Nov. 9, 1966 


Nov. 17, 1966 


Dee. 7, 1966 
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Docket No. 14650 as FCC Staff Exhibits 
1-8 in Docket No. 16258, without an op- 
portunity for cross-examination or re- 
buttal. 


In American Trucking Associations v. 
FCC, 377 F.2d 121, cert. den. 386 U.S. 
943, the United States Court of Appeals 
for the District of Columbia Circuit af- 
firmed the Commission’s decision in the 
TELPAK Case, and noted that the com- 
pensatory issue had been remanded for 
further hearing because the Commis- 
sion’s conclusion ‘‘that TELPAK C and 
D rates were justified by competition 
*** necessitated a determination as to 
whether these rates were compensatory, 
that is, whether they would bear their 
own costs or would be a burden on other 
customers of the Company.’’ 


The Commission ordered that the TEL- 
PAK Case be terminated after TEL- 
PAK A and B were deleted, incorpo- 
rated the TELPAK record into Docket 
No. 16258, and folded the undetermined, 
remanded compensatory issue into 
Docket No. 16258. FOC 66-1005, 7 
F.C.C.2d 30. 


A ‘‘Broad-Brush Updating of Seven- 
Way Cost Study for the Year 1965’? was 
distributed to the parties. It was 
dumped into the record of Docket No. 
16258 as FCC Staff Exhibit 37 on Nov. 
16, 1967, Tr. Vol. 92, p. 12615, without 
an opportunity for cross-examination or 
rebuttal. 


The Commission ordered in Docket No. 
16258 that Phase I-A on revenue require- 
ments and rate of return, but without 
rate-making principles and factors, was 
to be decided before further proceedings. 
FCC 66-1136, 5 F.0.C.2d 844. 


Dee. 21, 1966 


Jan. 9, 1967 
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On petitions for reconsideration of its 
order terminating the TELPAK Case, 
the Commission stated, FCC 66-1188, 6 
¥.C.C.2d 177: 


“The Commission, in amending its 
Order of October 27, 1965, in Docket No. 
16258 (FCC 65-959) to include a con- 
sideration of TELPAK’s C and D with- 
in that docket, was mindful of the fact 
that the only remaining issue with re- 
spect to TELPAK C and D was whether 
the existing rates were compensatory. 
This issue deals with the over-all level of 
earnings for the service and does not 
relate to a detailed analysis of the spe- 
cific rates involved. Accordingly, since 
Docket No, 16258 contains within it the 
issues of the proper rate of return and 
the relationships of the level of earnings 
of different classes of service, it is the 
proper proceeding within which to de- 
termine the compensatory nature of 
TELPAK C and D and their relation- 


ship to the other services.’? The Com- 
mission denied petitions by the airline 
parties and others that the compensa- 
tory issue be resolved in Docket No. 
14251. 


AT&T ‘‘filed’’ and distributed in Docket 
No. 16258 (but did not file as a tariff 
schedule) rate proposals for TELPAK 
C and D rate increases to $30 for TEL- 
PAK C base capacity per airline mile, 
$85 for TELPAK D base capacity per 
airline mile, $35 for the first terminal, 
$15 for each additional terminal, and 
2 to 1 telegraph/telephone equivalency. 
Very summary revised cost data were 
also filed. 


Separately, under Transmittal No. 
10001, AT&T filed revised tariff sched- 
ules to eliminate TELPAK A and B, 
change some private line telephone and 


Jan. 18, 1967 


Feb. 20, 1967 


Mar. 2, 1967 
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telegraph rates, and introduce Series 
8000. At the request of the Commission, 
the effective date of the changes was 
postponed from May 1 to August 1, 
1967. 


Letter from Chairman Hyde to AT&T 
counsel, requesting AT&T’s intentions 
to submit a ‘‘sum of the parts’’ cost 
study as of ‘‘utmost importance’’ to per- 
mit the Commission on the basis of 
record data to evaluate the reasonable- 
ness of AT&T’s rate structure. 


Letter from AT&T counsel to Chairman 
Hyde emphasizing its position that a 
‘‘sum of the parts’’ allocation of total 
costs is inappropriate as a method of 
determining the levels of rates properly 
chargeable for the various classes of 
service. 


Letter from Chairman Hyde to AT&T 
counsel, that ‘‘regardless of what cost- 
ing or rate making principles are ad- 
vanced in this proceeding either by Re- 
spondents or any other party, adequate 
information on a fully distributed cost 
basis should also be available to aid in 
our consideration of the other principles 
involved. We wish to make it clear, 
therefore, that the Telephone Committee 
deems it essential that fully allocated 
costs apportioned among all services be 
supplied by you in order that the Com- 
mission may be able to give proper con- 
sideration to such other cost principles 
as you may advocate. * * * [FJailure 
to provide such a study may well make 
difficult, if not impossible, implementa- 
tion of your proposals should it be de- 
termined that the cost principles you 
advocate are the appropriate methods 
for determining rates and charges for 
the services you furnish. 


«cw * * [YJou are directed to prepare a 
new study similar to the ‘seven-way cost 


July 5, 1967 


. 14, 1967 


Sept. 25, 1967 


Jan. 23, 1967 
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study’ for introduction into this pro- 
ceeding * * * * [and] to make any fur- 
ther improvements or refinements you 
deem appropriate to enhance the ac- 
curacy of the updated study. 


«<* * * We wish to put you on notice 
that we will expect a complete study 
covering each of your services to which 
you propose to apply such costing pro- 
cedures [other than on a fully allocated 
basis] “* * ee 


Commission released its interim decision 
and order in Phase I-A of Docket No. 
16258 approving a rate of return for 
AT&T’s interstate services in the 7 to 
7.5% range, and finding that AT&T was 
earning a rate of return of 8.56% at 
the existing overall level of its interstate 
rates, with adjustments, requiring a re- 
duction of $120 million in interstate rev- 
enues to bring the level of interstate 
earnings appropriately within the range 
of reasonableness specified. FCC 67- 
776, 9 F.C.C.2d 30, 88, 114-16. 


On reconsideration, the Commission 
modified its interim decision in Phase 
I-A of Docket 16258, but reaffirmed its 
findings on a 7 to 7.5% rate of return, 
and a rate reduction requirement of $120 
million. FCC 67-1047, 9 F.C.C.2d 960. 


AT&T advised the Commission it would 
shortly file new tariffs designed to re- 
duce interstate revenues by $100 million 
in compliance with the Commission’s 
orders. FCC Report No. 2616. 


In acting on a petition for clarification 
of issues in Docket No. 16258, the Tele- 
phone Committee stated with respect to 
the proposed TELPAK C and D and 
other proposed rate increases, FCC 
68M-130: 


‘‘While we did not originally con- 
template consideration of any specific 


March 14, 1968 


March 27, 1968 


April 10, 1968 
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rates in this proceeding, intervening 
events have modified the situation. 
Thus, Respondents have offered evidence 
herein on a broad economic theory of 
pricing, together with a practical trans- 
lation of that theory into detailed cost 
and market studies. Those studies, in 
turn, are tied to certain rate changes 
deemed by Respondents to be necessary 
in the light of their examination of rate- 
making principles. <Any meaningful 
consideration of the rate-making princi- 
ples here in issue thus requires consid- 
eration of the price changes as well as 
the extensive cost and marketing data 
offered by Respondents. Petitioners 
and others affected therefore have an 
interest in the proposed rate changes 
and should be provided reasonable op- 
portunity to cross-examine with respect 
to these rates and to offer direct testi- 
mony with respect thereto.’’ 


Following off-the-record conferences to 
provide the parties an opportunity to 
determine whether areas of agreement 
existed on rate-making principles, the 
Hearing Examiner reported that ‘‘it was 
the general consensus that we were un- 
able to agree on any matters of sufficient 
significance to record, or to contribute 
meaningfully to a resolution of this pro- 
ceeding, and that the appropriate me- 
dium for achieving that end would be 
to resume the record presentation of 
evidence.’? FCC 68M-447. 


The Commission deferred the filing of 
an AT&T tariff for 90 days to effect an- 
other rate reduction of $20 million. The 
dissenting opinion noted that AT&T had 
earned about 8% in 1967 and during the 
first month of 1968. FCC 68-341, 12 
F.C.C.2d 167. 


The Commission suspended for the 
statutory period of 3 months to Septem- 
ber 1, 1968, TELPAK interim rate in- 
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creases (TELPAK C, from $25 to $28; 
TELPAK D, from $45 to $60; terminals, 
first from $15 to $25, subsequent from 
$5 to $10; equivalency from 12:1 to 6:1), 
and instituted a hearing in a new Docket 
No. 18128. The Commission noted that 
the question as to whether the original 
TELPAK C and D rates were compen- 
satory had been placed at issue in Docket 
No. 16258, and stated, FCC 68-388, 33 
Fed. Reg. 5900: 


““The Commission is cognizant of 
the fact that the record in Docket No. 
16258 is not complete as regards TEL- 
PAK C and D, since AT&T’s evidence 
has not yet been fully examined, and the 
users of service under the TELPAK 
tariff, a number of whom are parties 
intervenor to the proceeding, have not 
yet had the opportunity to put on their 
cases in opposition. Presumably, such 
intervenors will seek to establish that 
the present rates are in fact compensa- 
tory, and that competitive necessity re- 
quires their maintenance at the present 
level. Moreover, we are cognizant of our 
conclusion in the original TELPAK case 
that the TELPAK C and D rates were 
apparently justified by competitive 
necessity, provided, however, that they 
be shown to be compensatory. 


‘‘On the basis of the foregoing, and the 
information now before us, we are un- 
able to determine that the charges, clas- 
sifications, regulations and practices 
contained in the revised schedules are or 


will be just and reasonable or otherwise 
lawful. If the revised schedules are per- 
mitted to become effective, the rights 
and interests of the public may be ad- 
versely affected thereby.’’ 


“‘[I]t should clearly be understood 
by the TELPAK users, that, In THE 
EVENT A COMPLETE HEARING RECORD INDI- 
cates that increases in the level of TEL- 


May 20, 1968 


June 26, 1968 


July 10, 1968 
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PAK rates are justified or required, or 
that the TELPAK classification should 
be eliminated, any increases occasioned 
thereby will become effective without 
delay.”’ 


AT&T’s ‘Fully Allocated Embedded 
Cost Study for Bell System Interstate 
Services—Annualized as of Late 1967’ 
marked for identification in Docket No. 
16258 as FCC Staff Exhibit No. 48 for 
identification without being received in 
evidence or tested by cross-examination 
(so-called Nine-Way, X-Way, or 36-Way 
Cost Study). 


The Commission implemented its pre- 
vious order for reduction of the remain- 
ing $20 million rate reduction. The Com- 
mission noted that AT&T has continued 
to enjoy earnings ‘‘well in excess of 8% 
on interstate operations, and that the 
rate of growth that has been continuing 
in interstate services had been sufficient 
to offset in large measure the effect of 
rate reductions as well as increased in- 
terstate revenue requirements.’? FCC 
pale No. 2935. FCC 68-667, 13 F.C.C. 
2d 716. 


In denying petitions for consolidation of 
Docket No. 18128 (TELPAK interim in- 
creases) with Docket Nos. 16258 (AT&T 
General Rate Investigation) and 17457 
(TELPAK Sharing Case), but ordering 
an accounting on the TELPAK interim 
increases, the Commission stated, 68-711, 
13 F.C.C.2d 853 (footnote omitted) : 


“*Tt is our expectation that upon CoMPLE- 
TION OF THE RECORD in Phase I-B in these 
respects, the Commission will be in a 
position to prescribe appropriate prin- 
ciples or guidelines for the determina- 
tion of the over-all revenue objectives 
that are to be met by Respondents in the 
design of each of their principal rate 
classifications. It is also our intention 


Jan. 24, 1969 
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to determine the extent to which each of 
the existing or proposed rate classifica- 
tions accord with, or fall short of, meet- 
ing those principles and guidelines.”’ 


“Thus, with respect to Respondents’ 
rates for TELPAK service, including 
those now under suspension and investi- 
gation in Docket No. 18128, we will de- 
termine in Phase I-B of Docket 16258 
whether competitive or other valid con- 
siderations justify the pricing discrimi- 
nation existing in the TELPAK offer- 
ing; and, if so, whether Respondents’ 
existing or proposed rates for TELPAK 
will make an appropriate contribution to 
Respondents’ total interstate revenue re- 
quirements. These determinations with 
respect to the revenue objectives appro- 
priate to TELPAK and other services 
are, in our opinion, of THRESHOLD ESSEN- 
tratity to a determination of the reason- 
ableness and lawfulness of the specific 
rates and rate relationships within the 
individual rate structures. It is also 
our opinion that we can arrive at these 
threshold determinations without simul- 
taneously resolving all other questions.”’ 


‘“‘We will, therefore, defer hearings in 
Docket No. 18128 concerning the internal 
specifies of the TELPAK rate structure 
until the rate principle determinations 
are made in Docket No. 16258 and the 
sharing issue is decided in Docket No. 
17457.”’ 


AT&T’s ‘Description of 1964 7-Way 
Cost Study’’, ‘‘Deseription of the 1965 
Broad-Brush Updating of the Seven- 
Way Cost Study’’, and ‘‘Description of 
1967 Nine-Way Cost Study’’ marked for 
identification as FCC Exhibits 53, 54, 
and 55 for identification, respectively, 
but never received in evidence, in Docket 
No. 16258, and never subjected to test- 
ing by cross-examination or rebuttal 
evidence. 


Feb. 24, 1969 


June 23, 1969 


July 29, 1969 
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The Chairman of AT&T reported that 
AT&T was currently earning about 8% 
return on its investment, and hoped to 
increase this to about 814%. He ex- 
pected revenues to rise at least 8% dur- 
ing the year (the current rate of growth 
was about 10% annual rate), and to 
maintain the company’s current operat- 
ing profit margin at this higher volume. 
AT&T’s revenue had climbed 111% dur- 
ing the past 10 years, or double the 58% 
in the gross national product. Wall 
Street Journal. 


The Chairman of AT&T announced 
earnings of $1.06 per average share out- 
standing for the three-month period 
ended May 31, 1969, compared with 92 
cents the year before, and 97 cents in 
the quarter ended February 28, 1969. 
Telecommunications Reports. 


With the exception of a recommendation 
that Docket No. 17457 (the TELPAK 
Sharing Case) be consolidated into 
Docket No. 18128, the Commission ap- 
proved a ‘‘Statement of Ratemaking 
Principles and Factors in Docket No. 
16258, Phase I-B’’ unanimously adopted 
by the parties participating in Phase 
I-B, FCC 69-842, 18 F.C.C.2d 761. The 
Commission stated: 


““We have reviewed the statement solely 
for the purpose of determining whether 
the implementation of the suggested pro- 
cedures might facilitate the determina- 
tion of appropriate ratemaking princi- 
ples for the interstate services of the 
Bell System respondents, and, hence, 
permit a more definite and timely dis- 
position of the issues involved in phase 
I-B of this docket. Accordingly, we ex- 
press no opinion of the merits of the var- 
ious positions advocated on the record.’’ 


“‘The practical difficulties of accurately 
measuring incremental costs in a system 
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as complex as the telephone industry 
has been recognized even by advocates 
of incremental costs as a floor for pric- 
ing. Criticisms, likewise, have been di- 
rected to the use of fully distributed 
costs for pricing purposes.”’ 


“The specific statement of principles 
now proposed, in our judgment, prop- 
erly recognizes the relevance of both ful- 
ly distributed and incremental costs im 
considering appropriate rate levels of 
specific classes of service. We make 
this observation without reaching any 
conclusion, at this time, as to the weight, 
if any, that should be accorded to either 
or both of these factors in fixing rates 
for a specific service. We note, in this 
connection, that the statement contem- 
plates the submission of both fully dis- 
tributed and incremental cost studies, 
BASED ON METHODOLOGIES TO BE DEVELOPED. 
It is the thrust of the statement that 
effective testing of the complex economic 
theories of costing and pricing which 
have been advanced in this record, and 
the reconciliation of opposing, or at least 
partially conflicting, views of expert wit- 
nesses, can best be accomplished by re- 
lating the principles advocated to spe- 
cific rate proposals. Bell has agreed 
that implementing studies called for by 
the statement, and any related rate ad- 
justments based thereon, can be filed by 
October 1, 1969.’’ 


“It is readily apparent that the tech- 
niques or methodology for developing 
the data needed to test and apply long- 
run incremental cost principles REQUIRE 
FORMULATION. Implementation of the 
stipulation and development of such 
needed data will substantially benefit 


“<1 We note, of course, that each party to the agree- 
ment has reserved the right to assert the relevance 
of FDC, LRIC, or any other method of cost de- 
termination.’’ 


Aug. 18, 1969 


Sept. 8, 1969 


Sept. 15, 1969 


from the extensive testimony and cross- 
examination which occurred in docket 
16258, and will permit us to proceed to 
the testing of specific rate-making prin- 
ciples in the light of the issues in the Tel- 
pak-Private Line case (docket 18128), 
the new program transmission rates, and 
such additional issues that may arise.’’ 


“There would also be incorporated with 
docket 18128, the record of docket 14251, 
the Telpak case which was previously in- 
corporated herein.’’ 


In direct testimony prepared for ‘‘con- 
tinuing surveillance’’ meetings with the 
Commission, AT&T projected its inter- 
state rate of return for calendar 1969 at 
8.2%. Total interstate revenues of $5 
billion, a rise of 15.2%, were projected 
for 1969, against an over-all increase in 
expenses and taxes of $4.05 billion, a 
rise of 14.4%, after settlement adjust- 
ments. The rate of return for the first 
half of 1969 was 8.3%. Of the projected 
revenues, there was included a $114 mil- 
lion, or 20.3% boost in private line reve- 
nues. Meanwhile, network growth and 
technological advances have reduced the 
total book costs of long lines plant per 
circuit mile from nearly $60 in 1950 to 
$20 in 1969, with new plant today being 
installed at a cost of only $12 per cir- 
cuit mile. Telecommunications Reports. 


In its ‘‘continuing surveillance’’ direct 
testimony, AT&T updated its estimate 
of 1969 interstate rate of return from 
8.2% to 8.1%. 


At the AT&T-FCC ‘‘continuing surveil- 
lance’’ meetings, AT&T Vice Chairman 
deButts indicated that no private line 
increases were included in projected rev- 
enues for 1969, and the relative effect if 
there were any Telpak increases in the 


Sept. 19, 1969 


Oct. 14, 1969 


Oct. 29, 1969 
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fall would ‘‘appear to be quite small’’. 
AT&T Vice President Emerson forecast 
an increase to 8.5% quickly if the surtax 
were eliminated, or in 1970 or 1971 if 
the surtax were not considered. Com- 
mon Carrier Bureau Chief Strassburg 
estimated on the basis of the record 
there would be an interstate rate of re- 
turn for 1969 of 814%. At 81%, AT&T 
is receiving $167 million in excess of the 
higher limit of its authorized rate of 
return. 


In a letter to Mrs. Bess Myerson Grant, 
Commissioner of the New York City De- 
partment of Consumer Affairs, Chair- 
man Hyde stated that ‘‘if, as a result of 
these discussions, AT&T files any re- 
vised schedules providing for rate re- 
ductions (the company has stated it 
seeks no rate increases) for interstate 
telephone services, these schedules will 
be subject to inspection, comment or 


formal objection by any interested entity 
including your office.’’ 


AT&T submitted revised projections to 
the Commission estimating that AT&T’s 
1970 rate of return could go as high as 
9 per cent, assuming the economy re- 
mains at 1969 levels, with a 14.8 per cent 
inerease in net revenues. Washington 
Evening Star, p. A-12. 


In a memorandum opinion and order 
(FCC 69-1196, 20 F.C.C.2d 383), released 
November 6, 1969, the Commission de- 
nied petitions by the Airline Industry 
Parties to reject further TELPAK rate 
increases, and ordered that the increases 
become effective on February 1, 1970, 
upon a suspension of ninety days subject 
to an accounting order and an investiga- 
tion into the lawfulness of such rate in- 
creases in FCC Docket No. 18128. 


. 18, 1969 


Dee. 19, 1969 


Dec. 23, 1969 


Jan. 16, 1970 


In a public notice (FCC 69-1210), the 
Commission announced that the Bell 
System would shortly submit reductions 
in rates which it is expected will save 
users of telephone service about $150 
million per year. ‘‘In addition, AT&T 
has previously agreed to file reductions 
of about $87 million representing an off- 
set to increases in revenues resulting 
from higher rates recently filed for pro- 
gram transmission, Telpak and teletype- 
writer exchange (TWX) services when 
the latter increases become effective.’’ 
‘Petition for Reconsideration Predi- 
cated Principally Upon New Facts Re- 
flecting Basic Misconceptions and Re- 
sulting in Apparent Prejudgment’’ filed 
by Airline Industry Parties. 


Motion for Stay filed with the Commis- 
sion by the Airline Industry Parties. 


In a memorandum opinion and order 
(FCC 69-1407) released December 31, 
1969, rejecting petitions by the National 
Association of Regulatory Commissions 
(NARUC) and others to suspend or re- 
ject the telephone service (MTT) rate 
reductions, the Commission observed 
that it had only recognized in its earlier 
public notice that the reduced rates ‘‘will 
not, in themselves, prevent the company 
from achieving earnings in a range of 
8.0% to 85%. In making the latter 
observation, the Commission was not in- 
dicating an acceptance or approval of 
earnings in this range.’’ 


In a memorandum opinion and order 
(FCC 70-75, 21 F.C.C.2d 1) released Jan- 
uary 19, 1970, the Commission denied 
petitions for reconsideration and the 
motion of airline parties for stay of its 
memorandum opinion and order adopted 
October 29, 1969, permitting the further 
TELPAK rate increases to become effec- 
tive February 1, 1970, with an ac- 
counting. 


Feb. 18, 1970 
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In a memorandum opinion and order 
(FCC 70-191, 35 Fed. Reg. 3949) re- 
leased February 25, 1970, the Commis- 
sion terminated Phase I-B of the AT&T 
General Rate Investigation, FCC Docket 
No. 16258, and added issues whether 
each of the classes of service of AT&T 
is just, reasonable, and nondiscrimina- 
tory to the issues in FCC Docket No. 
18128 as well as to those in other pro- 
ceedings. 
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APPENDIX C 


AN APPRAISAL OF REGULATORY PRICING 
POLICIES IN COMMUNICATIONS 


By 


Kennetuo A. Cox 
CoMMISSIONER 


FeperaL ComMMUNICATIONS COMMISSION 


Sympostum on Recutatory Prictne Portcres 
InstiruTE or Pusiic UTIities 
Micuican State UNIVERSITY 
Bast Lanstnc, Micuican 
Marcu 25, 1969 
* * * * * = 
B. The guidelines for pricing policy* 


The general regulatory pricing policy that the FCC ap- 
plied in its TELPAK decision was a policy that has been 
generally applied by many regulatory agencies. Since 
TELPAK was a pricing response to competition that Bell 
attempted to justify on the basis of ‘‘competitive neces- 
sity’’, the Commission charged Bell with the responsi- 
bility of demonstrating that the proposed greatly reduced 
private line charges under the TELPAK tariff were com- 
pensatory in relation to the cost of furnishing TELPAK, 
and that users of AT&T’s other services would benefit and 
not be burdened by the application of the reduced charges 
under the TELPAK tariff. As general principles for guid- 
ing regulatory policy, these criteria are sound. They are 
intended to prevent the subsidization of one service by an- 
other and the supply of non-compensatory service that does 
not have special Commission approval. But they are not 
intended to prevent the carrier from offering service that 


* [Pages 15-20; emphasis added.] 


25a 


is compensatory and for which the carrier is the most effi- 
cient supplier. The difficulties lie, I believe, not so much 
in the general criteria that form the guideline to regula- 
tory policy but in the implementation of the guidelines— 
the facts and measurements that ultimately determine the 
disposition of specific cases. Hence, effective regulatory 
policy requires adequate information on which a commis- 
sion can implement its pricing guidelines. And when a 
carrier proposes to discriminate in its pricing practices, 
the burden of proof clearly lies with the carrier. 


In the TELPAK case the Commission found the services 
furnished under the TELPAK tariff and those furnished 
under other private line tariffs to be ‘‘like’? communica- 
tions services. TELPAK did not change the character- 
isties of the service offerings, but only the charges to those 
who could obtain private line service under the TELPAK 
tariff. The Commission also concluded that there were no 
significant cost differences attributable to furnishing a 
number of channels to one customer under TELPAK as 
opposed to furnishing the same number of channels to 
several customers under the other private line tariffs. We 
concluded, also, that there was no justification for the 
TELPAK A and B categories in terms of competitive 
necessity inasmuch as the record showed that the rates for 
the equivalent number of channels offered under ordinary 
private line tariffs were reasonably competitive with the 
costs of private microwave systems. 


With respect to the TELPAK C and D categories, it 
was concluded that there was ‘‘apparent justification’’ in 
terms of meeting competition from private microwave sys- 
tems having channel capacities comparable to those offered 
under these TELPAK classifications. However, the Com- 
mission was unable to determine on the record that the 
rates for TELPAK C and D were compensatory or that 
they did not result in a burden being thrown on users of 
other services. The Commission ordered the unlawful dis- 
crimination found to exist between the TELPAK A and B 
classifications, on the one hand, and private lines on the 
other, to be eliminated, and in addition ordered AT&T to 
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submit for the record additional cost data that would en- 
able the Commission to determine whether or not the rates 
for TELPAK C and D were compensatory. I found it 
necessary to dissent on two aspects of the TELPAK deci- 
sion: (1) deferring by nine months the requirement that 
the unlawful discrimination found to exist with respect to 
TELPAK A and B be eliminated; and (2) reopening the 
record for the purpose of receiving further evidence as to 
whether or not the rates for TELPAK C and D were com- 
pensatory. 


Having found that a discrimination which had existed 
for nearly four years was unlawful, sound regulatory prac- 
tice, in my view, required that the discrimination be termi- 
nated forthwith. Regulatory pricing policies that permit 
such delays create opportunities for the carrier to employ 
illegally discriminatory pricing practices at the expense of 
the Commission’s own public interest determinations. 
Had the Commission required termination of the discrimi- 
nation immediately, considerably more incentive would 
have been provided for the prompt conclusion of the cost 
studies and the rate adjustments that might have been 
indicated. With regard to the TELPAK C and D classifi- 
cations, the fact that the Commission was unable to find 
on the basis of the record that these reduced charges were 
compensatory was certainly not the fault of the Commis- 
sion. Rather, the interested parties had failed to sustain 
the burden of proof when given ample opportunity to estab- 
lish their case. If preferences and discriminations cannot 
be justified they should not be permitted to continue while 
the parties attempt to correct deficiencies in their proof. 
In this instance, the Commission permitted continued fa- 
cored treatment for certain large users to the presumed dis- 
advantage of their smaller business competitors, of the 
other users of facilities and services of AT&T, of the 
competing carrier Western Union, and of those concerns 
interested in providing private microwave equipment in 
competition with the common carriers. I might observe 
that to this day the Commission has still been unable to 
reach a decision as to whether or not these TELPAK serv- 
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ice classifications are compensatory and whether or not 
they are a burden on users of other services. Hopefully 
we will finally be able to reach a decision on this issue in 
the investigation of AT&T that is now underway. But i 
must be emphasized that the TELPAK discrimination has 
been in existence for over eight years and remains unjusti- 
fied. I find fault here not with the criteria by which the 
Commission attempted to judge the proposed rates, but 
rather with the regulatory practice of permitting the car- 
rier an inordinate amount of time to gather information 
upon which to attempt to justify the discrimination. 


I think that the lessen of the TELPAK experience for 
regulatory pricing policies is one that nearly all regulatory 
commissions have experienced many times. It represents, 
perhaps, the most significant problem tending to thwart the 
implementation of effective regulatory pricing policies. In 
my dissent to portions of the TELPAK decision, adopted 
in December 1964, I expressed my concern as follows: 


“‘T discern a very disturbing pattern in connection 
with all the bulk rate tariffs which have been filed in 
recent years. AT&T offers new services which are 
very attractive to large users of communications. 
Protests are filed by competitors who claim that the 
tariffs are discriminatory and will result in damage to 
their business. The Commission suspends the tariffs, 
but they go into effect at the end of the statutory 90- 
day period. Customers are attracted and come to rely 
on these services. If and when, months later, we find 
the tariffs to be unlawful, we are besieged by users 
complaining that it would be unfair to withdraw the 
benefits they have come to value. Some of these users 
are very substantial concerns whose operations no one 
would wish to disrupt. And where does this leave the 
Federal Communications Commission and the public 
it is charged to protect? In avery difficult position, to 
say the least. I think we can reverse this trend only 
by expediting our proceedings in such cases as much 
as possible, and then effectuating our conclusions at 
once.”? 37 FCC 1111, 1120. 


I am happy to report that I think the FCC has taken 
significant strides toward the reversal of this situation over 


the last four years. We expect the thorough and far- 
reaching investigation into the ratemaking principles and 
factors that will be used by the Commission for evaluating 
carrier pricing proposals will evolve a set of workable, im- 
plementable ratemaking standards. These standards will 
establish a framework of analysis that should facilitate 
problems of information gathering, carrier justification, 
and commission examination in such a manner that the 
regulatory process will be expedited and the quality of 
commission decisions will be improved. In addition, with- 
in the past few years the Common Carrier Bureau has been 
able to expand its in-house capability for examining pric- 
ing problems and hopes to be able to maintain continuing 
analyses of important ratemaking problems. Further, 
steps are being taken to establish an increased level of 
interaction between Commission staff and carrier person- 
nel on technical matters relating to such problems as the 
methodologies of measuring the cost and demand character- 
istics of communications services, so that periodic studies 
important to the solution of pricing problems will be under- 
taken and continually updated as part of the Commission’s 
normal information base. 


We are working toward a regulatory environment in 
which the carrier would be able to file its full cost and 
demand justification with its proposed tariff changes, the 
Commission would be able to expedite proceedings, and 
regulatory decisions would be effectuated promptly. In 
such an environment, Commission policies and practices re- 
lating to pricing problems will not provide incentive for the 
carrer to use unlawfully discriminatory and preferential 
rates as a means of restricting efficient and effective com- 
petition for extended periods of time. 


Relatively recent Commission decisions reducing restric- 
tions on the use of the radio frequency spectrum for pri- 
vate microwave and on the requirements for interconnec- 
tion will tend to make Commission policy relating to pric- 
ing practices, the classification of service offerings, and 
tariff restrictions more and more important to the develop- 
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ment of communications markets. In addition, the Com- 
mission’s inquiry into the interdependence of computer and 
communication services and facilities [Docket No. 16979] 
has disclosed a concern on the part of the computer indus- 
try about the pricing policies of the communications com- 
mon carriers. With demands for data communications ex- 
pected to mushroom over the next decade, the potential 
for areas of competition between various portions of the 
computer-data processing industry and the communications 
industry becomes significant. In encouraging the efficient 
development of these markets, the Commission will be pay- 
ing increased attention to its regulatory pricing policies 
and proposed changes in the tariffs of the carriers. 


* * * * * * * * * 
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STATEMENT OF QUESTIONS PRESENTED* 


The Federal Communications Commission, over the objections of the cus- 


tomers of the American Telephone and Telegraph Company, permitted that 


*The case has not previously been before the Court except on Motions for Stay. 


carrier to file, and to put into effect after a three-months’ suspension, the sec- 


ond major increase in the rates for its Telpak service in little more than a year. 
The Commission did so despite the fact that, in derogation of the mandate of 
the Communications Act, no hearing had as yet commenced on the original 
rate increase and, instead of giving preference to determining the validity of 
the rate increases over all other matters, the hearing it then ordered on the 
two increases was enlarged to encompass consideration of all of the carrier’s 
rates. Moreover, the carrier had in several material respects failed to comply 
with Commission approved procedures which were to precede any new rate 
increase filing, and, since it was already in an excess revenue position, had 


agreed to offset any Telpak rate increases with reductions in other rates. 
In these circumstances the questions presented in this case are: 


I. Whether the Commission’s failure to prevent the new rate increase 
from becoming effective was inconsistent with the provisions of the 
Communications Act. 


II. Whether the Commission possesses the statutory power to reject the 
new increase or otherwise prevent it from becoming effective. 


II. Whether the Court has jurisdiction to review the Commission’s action 
and to order appropriate relief. 


REFERENCES TO RULINGS 


The Memorandum Opinion and Order of the Federal Communications 
Commission of which review is sought in this case was adopted by the Com- 
mission on October 29, 1969 and released on November 6, 1969. It is reported 
at 20 F.C.C. 2d 383, and set out at pp. 558-571 of the Joint Appendix. 


The Memorandum Opinion and Order of the Commission denying a num- 


ber of petitions for reconsideration of the Memorandum Opinion and Order of 
November 6, 1969, was adopted on January 16, 1970 and released on January 
19, 1970. It is reported at 21 F.C.C. 2d 1 and set out at pp. 724-733 of the 
Joint Appendix.* 


STATEMENT OF THE CASE 


Telpak is a new communications service which was instituted by the Amer- 
ican Telephone and Telegraph Company (“AT&T”) in January of 1961. It pro- 
vides stbups of communications channels of various band widths capable of 
transmitting forms of electrical communication required by industrial or bulk 
users, e.g., telephone, teletypewriter, telegraph, facsimile, data, or any combina- 
tion thereof. As this Court has previously noted, Telpak was designed “[t]o 
meet the growing requirements of government and industry for large capacity 
communication facilities between specified points”! and to meet the actual and 
potential threat to AT&T presented by the expanded use of private microwave 
systems by large industrial users of communications. Originally, Telpak afforded 
potential users an option of four discrete categories of service, ie., Telpak A, 
B, C and D, providing for packages of 12, 24, 60 and 240 channels respectively. 


Since its initiation Telpak has been the subject of substantial dispute, due 
principally to the fact that the effective rates per call charged for Telpak were 
considerably less than those in effect for other private line services provided 
by AT&T. The Telpak offering was initially attacked by manufacturers of pri- 
vate microwave equipment as well as by The Western Union Telegraph Company. 


“Hereinafter the Joint Appendix is referred to as “J. A...” 


1 See American Trucking Associations, Inc. v. FCC, 126 U.S. App. D. C. 236, 377 F.2d 
121, 124 (1966), cert. denied, 386 U.S. 943 (1967), in which this Court affirmed Com- 
mission decisions relating to Telpak. The opinions of the Court and the Commission dis- 
cussed the purpose of the Telpak offering, its characteristics and the price savings involved 
. in considerable detail. 


In the administrative proceedings which followed, Telpak Case, 37 F.C.C. 1111 
and 38 F.C.C. 370 (1964), the Commission concluded that Telpak and AT&T’s 


other private line services are “like” communication services, that the cost of 


providing Telpak service had not been shown to be significantly less than those 
for ordinary private line service, and that the lower rates for Telpaks A and B 
were not justified by competitive necessity. Accordingly, it directed AT&T to 
file revised tariff schedules eliminating the unlawful discrimination between 

Telpaks A and B and the regular private line services. This AT&T did in 1967 


by eliminating Telpaks A and B service. 


However, the Commission found that Telpaks C and D, the services here 
involved, were apparently justified by competitive necessity since the record 
indicated that save for discounts in this range it would pay the bulk users of 
communications to switch to private microwave systems or microwave systems 
designed for them by specialized common carriers. At the same time, it found 
that it was unable to determine on the record then before it whether Telpaks 
C and D were “compensatory”, ie., whether the rates charged for the service 
were “[hJigh enough to cover the costs attributable to the business retained or 
obtained . . . [so that they will] contribute to the overall economy of the 
Operation...” . 37 F.C.C. at 1115-1116. The Commission thus ordered that 
the record be reopened in the Telpak Case and remanded the compensation 
issue for further hearing. /d. at 1119. 


Despite its obvious significance, however, this issue has never been resolved 
or any hearing held thereon. Rather, in 1965, the Commission initiated a 
general AT&T rate investigation in Docket No. 16258, in which it sought to 
determine, in Phase I-B, the appropriate rate making principles and factors 
which should govern the relationship among the rate levels for each of AT&T’s 
numerous services as well as whether the charges made by AT&T for each of 
its various classes of services made an appropriate contribution to AT&T’s 
overall interstate revenue requirements. 2 F.C.C. 2d 142 and 2 F.C.C. 2d 
871(1965). And, in 1966, the Commission terminated the original Telpak case 
and incorporated the still undetermined compensation issue into Phase I-B of 
the general rate investigation. (7 F.C.C. 2d 30 (1966); J.A. 10) 


A year and a half later on March 25, 1968, while the hearings in Phase 
I-B were in their initial stages, the situation was further complicated by AT&T 
filing very substantial increases in the rates and charges for Telpaks C and D. 
Pursuant to Section 204 of the Communications Act, the Commission suspended 
the increase for three months and formally initiated a hearing into the lawful- 
ness of that increase in Docket No. 18128. FCC Order 68-388, adopted April 
12, 1968 (Unreported; J.A. 170). Section 204 expressly directs the Commis- 
sion to give “preference” to hearings on such rate increases and to “decide 
same as speedily as possible.” Nevertheless, before the hearing was actually 
instituted, the Commission “temporarily deferred” the proceeding (13 F.C.C. 
2d 853 (1968); J.A. 176, 181), pending completion of both Phase I-B of the 
AT&T general rate investigation and a pending investigation in Docket No. 
17457 into the lawfulness of the relevant provisions of the Telpak tariffs which 
limit the “sharing” of Telpak C and D groupings to government agencies, reg- 
ulated industries and public utilities. See 8 F.C.C. 2d 178, 180 (1967). How- 


ever, a year later in July, 1969, Phase I-B of the general rate investigation was 
terminated by a Commission order which remitted the question of the legality 
of the rates and charges for all of AT&T’s private line services, including the 
surviving Telpaks C and D, for consideration in Docket No. 18128 and estab- 


lished certain procedures for the preparation of new studies prior to filing any 
new rate increase. (18 F.C.C. 2d 761, 765 (1969); J.A. 214). 


In October, 1969, AT&T filed still another set of increases in the rates 
and charges for Telpaks C and D (J.A. 272). In the “Petition to Reject Fur- 
ther Telpak Rate Increase or For Alternative Relief” (J.A. 372) filed by Aero- 
space Industries Association of America, Inc. (“AIA”), and in similar petitions 
filed on behalf of various other Telpak users, it was contended that to per- 
mit the second round of rate increases (which AJA estimated would increase 
the annual communications costs of eight of its member companies alone by 
approximately $3,750,000 or 26%) to go into effect pending a determination 
of their legality would expose Telpak users to severe economic hardship and 
irreparable injury. It was also asserted that any such action “would . . . be 


extremely detrimental to the national security.” See, “Petition of the Secretary 
of Defense on Behalf of All Executive Agencies of the United States to Reject 
or Require Withdrawal of Proposed Increases in Telpak Rates” (J.A. 355, 358). 
Further, it was shown that neither a three-month suspension nor an accounting 


order would serve to relieve this situation. Petitioners argued that, on the other 


hand, appropriate Commission action staying the increases from going into ef- 


fect pending a hearing and final decision on their legality would impose no 
comparable hardship nor burden on AT&T because its own study showed that 
the present effective Telpak rates are compensatory, and AT&T was earning a 
rate of return in excess of the appropriate allowable range which had earlier 
been determined by the Commission. Accordingly, it was contended that, in 
the circumstances, the Commission was required to take appropriate action, 
under authority granted it by Sections 4(i) and 303(r) and 203(b) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. 154@), 303(r) and 203(b), 

to reject the new rate filing or defer its effectiveness pending hearing and de- 
cision. 

In its Memorandum Opinion and Order of October 29, 1969 (20 F.C.C. 
2d. 383, J.A. 558), which is the subject of this petition for review, the Commission 
held that “[i]n view of the substantial increases the company now proposes, we 
fee] compelled to exercise the extent of our statutory authority and suspend 
for three months the proposed tariff schedules for Telpak.” (J.A. 563). But 
while it recognized that the Telpak users had not yet had the opportunity of- 
fered them four years previously to present their cases seeking “to establish 
that the original rates were compensatory and that competitive necessity re- 
quires their maintenance . . ” Ibid., and that this was the second in a series 
of substantial rate increases within little more than a year, it refused to grant 
the requests that the Commission either reject the new increase or secure the 
postponement of its effectuation. In this respect, while the Commission stated 
that it lacked power to take any additional action under either Section 4(i) or 


Section 303(r) of the Act,2 it expressly refrained from deciding the extent of 
its authority under Section 203(b). Instead it merely stated that it saw “no 
necessity for imposition of such extraordinary relief” since it failed “to per- 


ceive in petitioner’s pleadings sufficient circumstances that would require the 


extraordinary remedies they seek .. .” (J.A. 561-562). 


On November 5, 1969, the Commission released a Public Notice entitled, 
“Rates for Interstate Long Distance Calls to be Reduced” (J.A. 572). This 
Notice reflected the outcome of informal surveillance proceedings, from which 
users and other outside parties had been excluded, which had been underway 
between the Commission and AT&T for several months. In addition to an- 
nouncing Bell’s unconditional agreement to reduce rates in an amount of ap- 
proximately $150 million per year to bring its earnings more in line with an 
appropriate return,? the Notice for the first time advised outside parties that 
“AT&T has previously agreed to file reductions of about $87 million represent- 
ing an offset to increases in revenues resulting from higher rates recently filed 
for program transmission, Telpak and teletypewriter exchange (TWX) services 
when the latter increases become effective.”4 (Ibid.) | 


2 It is not clear whether the Commission intended this disclaimer of power to extend to 
its power to reject deficient filings. The previous paragraph (J.A. 561) can be read as an 
indication that the Commission believed it had authority to reject but decided not to do so. 
As discussed in the text, infra p. 31, the Commission’s authority to reject necessarily stems 
from Sections 4(i) and 303(r). 

3 The Public Notice stated that AT&T’s interstate earnings in 1969, “are expected to ex- 
ceed 8%,” and that AT&T forecast rate levels in 1970 under existing rates of “above 8.5%.” 
The Commission also stated that the “rate adjustments announced today’ will not, in them- 
selves, prevent the Company from achieving earnings in the aforementioned range.” (Ibid) 
While the Commission has subsequently stressed it has not determined the appropriate cur- 
rent rate of return for AT&T and was “not indicating an acceptance or approval of earnings 
in this range” (See 20 F.C.C. 2d 886, 889 (1969); J.A. 691, 694), it indicated in the 
Public Notice its view “in the light of current conditions, and with due regard to the pro- 
posed reductions, that interstate rates producing an earnings level which exceeds the upper 
limit of the 1967 range (7.5%) are not unreasonable.” (J.A. 573) 


4 On December 1, 1969, the Commission, citing Section 4(i) of the Act, issued an Order 
which referred to the pancaking of rate increases by Western Union and forbade that carrier 
from making “further changes in the rates in issue during the pendency of these proceedings 
....” except after receiving permission from the Commission. Proposed Revisions in the 
Rates of The Western Union Telegraph Company, Docket Nos. 17554, et al., Memorandum 
Opinion and Order released December 1, 1969 (Unreported Mimeo at 3). 


On January'19, 1970, the Commission issued a further Memorandum Opin- 
ion and Order denying several petitions for reconsideration of the November 6 
Order as well asa number of other petitions and motions directed thereto 
(J.A. 724). In this new order the Commission denied contentions that its ex 
parte agreement with AT&T, requiring the latter to make offset filings reduc- 
ing other rates by an amount equivalent to the Telpak increases, would pre- 
judice the outcome of the proceeding on the Telpak increases. It also reasserted 
its refusal to stay the effectiveness of the Telpak increases, though in so doing 
it carefully refrained from reiterating its claimed lack of authority under Sec- 
tions 4(i) and 303(r) (J.A. 728). Instead, it based its refusal to act upon the 
“fact that the Telpak users have not been caught by surprise in a situation 
where unexpected rate increases were proposed by the carrier” and that “there- 
fore” the Telpak users would be sufficiently protected by the accounting order. 
(Ibid.) However, in the same Order the Commission admitted that the ac- 
counting order did not fully protect Telpak users (J.A. 730). 


The present petition for review was filed in this Court on January 5, 1969 
since AJA did not file a petition for reconsideration. On January 29, 1969 a 
panel of this Court denied Motions for Stay.5 


5 On November 14, 1969, a prehearing conference in the Telpak case and two other pro- 
ceedings involving private line rate increases was scheduled for January 8, 1970. At this 
conference AT&T agreed to file its direct case in support of the rate increases on or before 
April 1, 1970. Over the objection of many of the parties, the Examiners ordered that a 
joint hearing in the three proceedings be commenced on February 17, 1970, with examina- 
tion of some exhibits which had been prepared, but not sponsored, by AT&T for the aborted 
general rate investigation, which the Commission had incorporated into the record in the 
Telpak case in its Order of July 29, 1969. A number of motions for reconsideration of 
this Order have been filed which are still pending before the Commission. In the meantime 
the February 17th hearing has been indefinitely postponed. 


On February 24, 1970 the Commission, sua sponte released a further Memorandum 
Opinion and Order in the Telpak rate docket and the other proceedings involving increases 
in the rates for AT&T’s private line services. This Order (attached hereto as Appendix B), 
expanded inter alia, the scope of all three of the proceedings involving private line service 
rate increases to include comprehensive consideration of the validity of all of AT&T’s in- 
terstate rates. 


ARGUMENT 
Introduction and Summary 


Section 204 of the Communications Act of 1934, as amended (47 U.S.C. 
204), requires that a rate increase which has been suspended by the Commis- 
sion be set for a prompt hearing in which the burden of justifying the increase 
is placed upon the carrier. In the present case the Commission has failed to 
comply with this statutory mandate with respect to two major increases in the 
rates charged by AT&T for its Telpak services. No hearing has as yet been 
commenced on either of these rate increases although the Telpak users have 
now been obligated to pay the increased charges under the first one for nine- 
teen months. Instead the Commission has enmeshed its consideration of the 
two rate increases into a complex general investigation in which the hearing is 
yet to be commenced, which is intended to examine into the validity of the 
rates for all of AT&T’s interstate services. 


It is AIA’s position, which the Commission has ignored, that this sub- 
ordination of the special statutory procedures set out in Section 204 for ex- 


pediting hearings on rate increases to a general rate investigation conducted 
pursuant to the provisions of Section 205 of the Act was permissible in the 
present circumstances only if the Commission exercised its authority under 
Sections 4(i), 203(b) and 303(r) of the Act to preclude any new rate increase 
from going into effect until the general investigatory proceeding had been 
concluded. The Commission’s failure to take such action with respect to the 
latest of the Telpak increases is compounded by the fact that_ ‘AT&T, in a 
number of material respects, failed to comply with the procedures which the 
Commission had prescribed as a condition precedent to any, new filing. 


If the carrier had sought to justify the Telpak rate increases on grounds 
that the increased revenues therefrom were essential to permit it to earn a 
minimum just and reasonable return on its investment, it might be arguable that 
the particular form of relief we have sought was an inappropriate exercise of 
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the Commission’s broad authority under Section 4(i) to take action “not incon- 
sistent with the Act.” But, AT&T had not claimed the increase in Telpak rates 
was required to improve an inadequate revenue position. On the contrary, at 
the time it made the new filing it was in process of negotiating a $150,000,000 
decrease in overall revenues and had agreed to offset any Telpak increase with 
an equivalent reduction in other rates. In these circumstances the only action 
under Section 4(i) “‘not inconsistent with’? the Act was to preclude the new 


increase from going into effect. 


The authority of the Commission under Sections 4(i) and 303(r) to take 
appropriate action to carry out the objectives of the Act, despite the absence 
of any express authorization therefore, is now well established. Contrary to 
the contentions of AT&T, which conveniently ignore the absence of such gen- 
eral powers in the prototype Interstate Commerce Act, the authority of these 
sections has been held by the courts to extend to the special provisions of 
Title II of the Communications Act. Moreover it has been long held that the 
analogous rate ‘changing provisions of the Natural Gas Act do not provide the 
regulated company any “invincible right to raise prices” subject only to a 
limited suspension and refund liability, and that a regulatory agency may totally 
preclude rate filings in appropriate circumstances. In addition, Section 203(b) 
of the Communications Act gives the Commission authority to extend, for 
good cause, the statutory notice period for’any rate increase. 


This Court possesses the jurisdiction to review the Commission’s actions 


herein and to direct it to afford petitioners adequate relief. Arrow Transporta- 


tion Company 'v. Southern Railway, 372 U.S. 658 (1963), upon which principal 
reliance is placed by the Commission and AT&T, holds only that the federal 
courts have no independent equitable powers to enjoin a rate increase. It 

does not oust the courts of their statutory authority to review the regulatory 
Commission’s exercise of its powers and to take corrective action where it has 
acted contrary to law. Reviewing courts are understandably reluctant to su- 
persede agency determinations to suspend or not suspend a rate increase since 
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such an action would normally involve a court judgment as to a rate’s reason- 
ableness without any hearing record on the matter. This reluctance is not a 

bar to judicial consideration of whether the agency should have acted to pro- 
tect the statutory rights of a carrier’s customers while the reasonableness of a 
rate the agency has suspended is in process of determination. Finally, the Com- 
mission’s refusal to provide the Telpak users the relief they requested was a 
final reviewable action and the Court possesses full authority upon review to 
direct the Commission to undertake the actions it unlawfully refused to take. 


I, THE COMMISSION’S REFUSAL TO ACT TO PRECLUDE THE NEW 
TELPAK RATE INCREASES FROM BECOMING EFFECTIVE DE- 
PRIVED PETITIONERS OF THEIR STATUTORY RIGHTS. 

Under normal circumstances the Commission has broad discretion as to 
how it will handle rate filings and the courts will not direct contrary action 
unless a clear abuse of discretion has been shown. In the present case, how- 
ever, the Commission has adopted procedures for considering the Telpak rate 


increases which clearly deprived the carrier’s customers of their statutory rights 


to a fair and prompt determination of the lawfulness of the rate increases. 

The denial of these rights was justifiable only if it exercised its available au- 
thority to preclude the Telpak rate increases from becoming effective prior to 
the completion of a general rate proceeding in which the validity of the Telpak 
increases is only one of the issues. Its failure to take such action is compounded 
by the failure of the carrier in several material respects to conform to the con- 
ditions precedent to any new Telpak rate increase filing which the Commission 
had expressly approved. At the same time postponing the effectiveness of the 
new increase could not injure the carrier in any respect, since: the latest Telpak 
rate increases were not sought to be justified by any carrier need to increase 
its revenues, On the contrary, the carrier had agreed to put into effect offset 
reductions in other rates if and when the Telpak increases became effective. 
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A. The Failure to Provide the Expedited Hearing on the Rate In- 
creases Required by Section 204. 


Sections 204 and 205 of the Communications Act establish two separate 


procedures for Commission consideration of carrier rates. Section 205 governs 


Commission initiated investigations into the existing “firm” rates of a carrier, 
ie., those rates which are not subject to retrospective readjustment because 
they either have previously been prescribed by the Commission, are “initial” 
rates for a service or constitute rate changes which the Commission has per- 
mitted to become effective without suspension or hearing pursuant to Section 
204 of the Act.’ Proceedings under Section 205 can lead only to prospective 
rate revisions by the Commission. Moreover, no burden of proof is imposed 
upon the carrier, and no provision is made in the statute for special expedition 


of the proceeding. 


A quite different procedure has been established, however, for considera- 
tion of carrier initiated rate changes. In such cases, assuming the rate change 
is acceptable for filing, the Commission is authorized to suspend the new rate 
for up to three months and to “enter upon a hearing concerning the lawfulness” 
of the rate or service. Moreover, if, as here, an increase is involved Section 204 
brings into play special additional procedures. The burden of proof of show- 
ing that the increased rate is just and reasonable is expressly placed on the car- 
rier, and the Commission is required to “give to the hearing and decision of 
such questions preference over all other questions pending before it and decide 
the same as speedily as possible.” 


In the present case, at the time the two Telpak rate increases were filed 
the Commission had in process a general investigation (Docket No. 16258) in- 
stituted pursuant to Section 205 of the Act to look into the appropriate rate 
level and structure for the entire AT&T interstate system. It also had pending 
a separate proceeding (Docket No. 17457), also instituted pursuant to Section 
205 of the Act, looking into the lawfulness of one of the elements of the 
Telpak service rate design, namely, the so-called “sharing” privilege available 
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to a limited number of the Telpak customers. The proposed Telpak rate in- 
creases were sought to be justified by AT&T on bases wholly independent of 
these two proceedings, and quite independent of the proper rate level for any 
other service. Nevertheless the Commission, instead of following the statutory 
mandate to give the hearings on the rate increases ‘‘preference over all other 
matters pending before it,” first indefinitely deferred the hearing on the rate 


increase pending completion of the two other Dockets, and then, over a year 


later, consolidated the Section 204 proceeding into a general Section 205 in- 
vestigatory proceeding originally involving other “firm” private line services, and 
since that date expanded to include all of AT&T’s interstate services. (See 

pp. 5-6, 8 n. 5, supra.) 


It is and has been AIA’s position that this deliberate refusal on the part 
of the Commission to afford the Telpak users the prompt hearing they were 
entitled to was in violation of Section 204 unless the Commission simulta- 
neously exercised the authority it possesses under other sections of the Act, 
to reject the Telpak rate increases or postpone their effectiveness until after 
the broader inquiries, to which the Commission had chosen to subordinate the 
rate increase hearings, had been completed. And, as we shall show, exercise 
of such authority to afford the Telpak users the protection they otherwise 
would be unlawfully deprived of, does not here operate to prevent the carrier 
from securing an adequate return on its jurisdictional investment. The increases 
are not predicated upon any such need and, in view of the ex parte agreement 
between AT&T and the Commission to offset any Telpak increases by decreases 
in other services, no benefit to the carrier could be secured by putting the new 
increase into effect at this time. 


The original Commission investigation into the Telpak service was con- 
ducted under Section 205 of the Act since the issue was the propriety of the 
existing firm rates for the service, then comprising Telpaks A,B, € and D. In 
its original decision, 37 F.C.C. 1111 (1964), the Commission, after a full hear- 
ing, concluded that while Telpak service was a “like service” to the regular 
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private line services offered by the carrier, Jd. at 1113, and that the volume 
rate discounts involved in the Telpak offerings had not been shown to be cost 


justified, “[t] here is apparent justification for Telpak C and D classifications 


in terms of meeting competition from private microwave systems . . . 2? Id! 

at 1118. However, the Commission concluded that the record before it did 
not permit a determination of whether Telpaks C and D were “compensatory” 
— ie., whether the Telpak rates were “high enough to cover the costs attribut- 
able to the business retained or obtained, [and thus to] contribute to the over- 
all economy of the operation” rather than to “impose a burden on other classes 
of users,” Jd. at 1115-6. It therefore remanded the case for the limited pur- 
pose of allowing AT&T to submit “additional cost data” to permit the Com- 
mission to determine “whether or not the existing rates are compensatory” 

Id. at 1118. It also indicated that AT&T might file such “revised tariff sched- 
ules as may be indicated by such data” Ibid. 


Under this formulation of the problem a relatively prompt determination 
of the validity of the Telpak rate level, including any new and higher rates 
AT&T might believe it could justify, would have been possible. It would not 
be necessary to canvass questions of the relationship of the Telpak rates to 
those charged for other AT&T private line services, to say nothing of the re- 
gular message services, or as to the overall return to which the carrier was 
entitled for its interstate operations as a whole. In short, if the Commission 
had adhered to its original intent it could have provided Telpak users with 
the expedited hearing on any carrier filed increases which is guaranteed them 
by Section 204 of the Act. 


The Commission, however, did not adhere to this original procedure. In- 
stead, as we have indicated, it chose to incorporate the hearing on the validity 
of the rates for Telpaks C and D into a complex general proceeding involving 
AT&T’s entire rate structure. This transformation of the nature of the inquiry 
into the Telpak rate level, while in our opinion quite unnecessary, would not 
have raised any legal questions as long as all of the rates involved, including 
Telpak, were firm rates, subject only to prospective change under Section 205 
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of the Act. But the matter ceased to be solely a question of the Commis- 
sion’s choice of how best to manage its affairs when it consolidated into this 
general investigation the priority hearing required by Section 204 of the Act 
to determine the validity of the carrier initiated rate increases. 


The history of the transformation of the limited question of proper level 
of rates for Telpaks C and D into a general proceeding looking into the entire 
question of AT&T’s rate level and rate structure can be briefly recounted. The 
Commission had inaugurated its general AT&T rate investigation in Docket No. 
16258, on October 27, 1965, when the earlier Telpak case was on appeal. 2 
F.C.C. 2d 871. This general investigatory proceeding had, inter alia, provided 
for determination of whether all of AT&T’s rates, other than the TWX and 
Telpak services as to which separate proceedings were then pending, met the 
standards of the Act, and whether the Commission should prescribe new rates 
if it concluded the statutory standards were not being met. Jd. at 874. Then, 
on November 9, 1966, after the Commission’s original decision as to Telpaks 
A and B had been affirmed on appeal and the court’s stay of the original Telpak 
case had been lifted, the Commission issued a new Memorandum Opinion and 
Order which closed out the separate Telpak proceeding (Docket No. 14251) 
and expanded the issues in the general investigatory proceeding to include con- 
sideration and possible prospective modification of the rates for Telpaks C and 
D. (7 F.C.C. 2d 30 (1966); J.A. 7). It made clear on rehearing, that it still 
considered the only issue as to Telpaks C and D was whether they were “com- 
pensatory” but this question, the Commission now stated, “deals with the over- 
all level of earnings” of the carrier ‘‘and is, therefore, appropriate for determina- 
tion in Docket No. 16258.” (6 F.C.C. 2d 177; J.A. 16, 20-21). 


At that time, prior to any Telpak increase filing, the Commission apparently 


still recognized the very real distinction between an investigation under Section 


205 of the Act and an expedited proceeding on a suspended rate increase under 
Section 204. For while it indicated that the carriers additional cost data as 
to Telpak C and D, now to be filed in Docket No. 16258, “may be accompanied 
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by proposed changes in rates” (J.A. 8), it went on to state: “we do not wish 
such specific rate’ issues to become part of the more general issues of Docket 
No. 16258. Accordingly, when such tariff filings are made, if need therefore 
arises, it is expected that those issues will be examined in a separate docket.” 
(Ibid.) 


When in 1968, AT&T filed the first of its two Telpak rate increases, 
the Commission did in fact suspend the increase and set it for separate hear- 
ing in the new Docket No. 18128. FCC Order of April 10, 1968, FCC 
68-388, not reported, (J.A. 170). But on July 10, 1968, the Commission 
issued a new Memorandum Opinion and Order (13 F.C.C. 2d 853; J.A. 176) 
which in at least two respects significantly and adversely affected the statu- 
tory rights of Telpak users to a speedy determination of the proposed ma- 
jor increase in the Telpak costs which were to become effective on Septem- 
ber 1, 1968. First it expanded the new proceeding to include consideration, 
under Section 205 of the Act, of the validity of all of AT&T’s private line services 
(except those pertaining to the audio and video program transmission services) 
and the possible prospective revision of all these other rates. (J.A. 181). And 
second, it indefinitely deferred the commencement of the rate increase pro- 
ceeding pending ‘completion of both Phase I-B of the general investigatory pro- 
ceeding in Docket No. 16258 which was then in active hearing status,® and 


6 Docket No. 16258 had previously been split into two phases, see 2 F.C.C. 2d 142. 
Phase I-A, involving overall revenue needs for AT&T, had culminated in a decision of July 
5, 1967, 9 F.C.C. 2d 30, determining that a rate of return between 7% and 7.5% was ap- 
propriate for AT&T and ordering a reduction in rates to effect a revenue reduction of 
$120,000,000 annually. This reduction AT&T chose to make entirely in its regular message 
(MTT and WATS) services. Phase I-B was intended “to deal with all of the matters relating 
to a just and reasonable level of earnings for respondents’ interstate operations and major 
changes thereof” 2 F.C.C. 2d, supra, at 143. As of the time of the Commission’s order of 
July 10, 1968, AT&T had filed considerable data in Phase I-B, but cross-examination had 
not yet been held thereon, nor had the other parties to the proceeding, including Telpak 
users, had an opportunity to present their evidence. 
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also of the separate proceeding, Docket No. 17457, the Commission had pre- 
viously initiated to examine the propriety of a facet of the Telpak rate structure 
— the so-called “sharing” privilege authorized under AT&T’s tariff for a limited 
class of customers — not including AIA or its members. (J. A. 180-181). 


AIA pointed out to the Commission at the time that the effect of the pro- 
cedure it was adopting was inevitably to deprive the Telpak users of the prompt 


hearing on the rate increase to which they were entitled if the increases were 


to be allowed to go into effect. (J.A. 192-193). We did not oppose the pro- 
cedure as such, in part because AJA believed that the Commission’s determina- 
tion of the pending “sharing” case would be relevant to any permanent con- 
clusion as to the proper level for the Telpak service, in part because as long 
as user rights were adequately protected we were not prepared to argue that 
the Commission could not adopt any procedure it chose for determining the 
various interrelated questions as to the carrier’s rates. See, e.g., Federal Com- 
munications Commission v. WJR, The Goodwill Station, Inc., 337 U.S. 265, 
272 (1949). AIA argued, however, that if the Commission chose to defer the 
commencement of the proceeding on the rate increase, it could do so only if 
it took steps, pursuant to its authority under Section 4(i) of the Communica- 
tions Act, to prevent the rate increase from becoming effective pending the 


determination of these other proceedings. 


AIA’s Petition for Interim Relief to this effect was, however, rejected by 
the Commission by order of August 28, 1968. (14 F.C.C. 2d 564; J.A. 205). 
In this order the Commission denied it had any authority under the “general 
powers” of Sections 4(i) and 303(r) to affect the “specific and limited au- 
thority set forth in the Act with respect to tariff filings . . .,” and stated that 
AJA was, in any event, ‘under the misapprehension” that deferral of proceed- 
. ings in Docket 18128 amounted to a deferral of hearings on the Telpak in- 
crease, since the “overall level of TELPAK rates, including the increased rates 
effective September 1, 1968, is directly at issue in Docket No. 16258... 
which we have ordered expedited.”” The only thing in issue in 18128, the Com- 
mission held (despite its action which had expressly put in issue all private line 
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rates save the program transmission services, see supra, Pp. __), Was the “internal 
rate structure components” of Telpak. (J.A. 205) 


AIA was under no misapprehension. Even if the procedure contemplated 
by the Commission had been followed, the delay inherent in considering the ap- 
propriate Telpak rate level as part of a complex proceeding involving all of the 
carriers’ rates, rather than separately deciding whether the carrier had justified 


the new Telpak rates, would have been seriously detrimental to the Telpak 


users’ rights. But, as indicated in the Statement, no prompt determination of 
either Phase I-B'of Docket No. 16258 or the sharing proceeding were forth- 
coming. The latter case remains undecided twenty months later. And, in 
what is certainly a classic reversal of position, Phase I-B of Docket No. 16258 
culminated in a Commission Order of July 29, 1969 (18 F.C.C. 2d 761; J.A. 
214), in which the Commission announced that the “threshold”’ issues, which 
allegedly had to be resolved before the rate increase hearing could commence, 
could instead only be handled in the context of particular carrier initiated rate 
proceedings. 


Even then, the Commission did not move to revitalize Docket No. 18128. 
However, it did adopt procedures which, while they were not calculated to 
provide any quick resolution of the then pending rate increases proceeding, 
at least gave Telpak users assurance (1) that no further Telpak rate increase, 
such as AT&T was threatening to file, would be filed until the basic data 
which the various parties believed necessary for evaluating Telpak rate levels 
had been prepared by the carrier after consultation with the interested parties; 
and (2) that any new rate filing would be subject to such authority as the 
Commission might have to prevent its immediate effectuation. 


The so-called “Statement of Principles” which the parties to Docket 
No. 16258 put before the Commission but which it expressly refrained from 
endorsing (J.A. 220-224), was, as far as its substantive content was concerned, 
little more than a statement of the conflicting positions which had been pre- 
sented in Docket 16258. But the parties agreed to and the Commission ex- 
pressly approved (J.A. 217, 224-226), a series of procedures to be followed in 
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the future. These procedures provided that the carrier would “‘make new studies 
in conformity with the principles agreed to herein, and thereafter to file such 
further specific rate adjustments as may be consistent therewith . . .” and that 
“(njo carrier initiated rate level increases will be filed until the new cost 
studies . . . have been completed and made available to the parties hereto”. 
Moreover, the agreed procedures expressly provided that: “The effective date 

of any such rate level increase will be subject to such authority as the Com- 
mission may possess. The parties do not agree as to the scope of the Com- 
mission’s authority under various circumstances to reject, suspend or postpone 


the effectiveness of carrier initiated rates, and no party, by this agreement, 
waives its position on this question.” (J.A. 224-225; emphasis added) 


As discussed infra, pp. 24-25, the agreed procedures were not com- 
plied with in a number of material respects by AT&T prior to filing a further 
Telpak rate increase on October 1, 1969, and these deficiencies constituted a 
separate reason why the new increase should have been rejected. But even if 
this had not been the case, the Commission, if it continued to refuse to give 
any consideration to the validity of the rate increases except as part of a gen- 
eral Section 205 investigation into the AT&T private line rate structure, could 
only provide the Telpak users the protection they were entitled to under Sec- 
tion 204 by exercising its authority under Sections 4(i) and 303(r) to prevent 
the new increase from becoming effective. 


Instead, the Commission compounded the error by its ex parte agreement 
with AT&T to provide for offset filings reducing the rates for the MIT and 
WATS services by an amount equivalent to the Telpak increases. We must 
perforce accept the Commission’s assurances in its Memorandum Opinion and 
Order on rehearing (J.A. 725-726) that this agreement was not deliberately in- 
tended to prejudge the decision on the Telpak rates and constituted an effort 
by the Commission’s staff to insure that the reduction in AT&T’s overall earn- 
ings then being negotiated in the closed “continuing surveillance” proceedings 
would not be negated by the proposed Telpak increases. But the effect of 
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this agreement, aside from inevitably making the Commission less receptive to 
the suggestions of the Telpak users which would have accomplished the same 
result of precluding any increase in AT&T’s revenues, was to tie the rates of 
still additional services to the Telpak proceeding. The result of this action has 
been that the Commission has now expanded the proceeding it has ordered in 
Docket 18128 — but which is yet to start six months after the October 1, 

1969 filing — to include consideration of the proper rates to be set for all of ~- 
AT&T’s interstate services. See American Telephone & Telegraph Company and 
the Associated Bell Companies, Charges for Wiiterstate and Foreign Communica- 
tions Service, Docket Nos. 16258, et al., Memorandum Opinion and Order of 
February 24, 1970, F.C.C. 70-191, Appendix B, infra. 


While the violation of user rights to a prompt hearing on the increases 
was the primary thrust of AIA’s petition to reject the new increases or postpone 
their effectiveness (J.A. 192-193), the Commission does not mention the issue 
in either of its Memorandum Opinion and Orders rejecting its requests for re- 
lief. The closest the Commission comes in its Memorandum Opinion and Order 
of October 29, 1969, to giving any reason for failure to exercise its authority 
— which, at least as to Section 203(b), it did not deny — is its statement that 
the accounting order which it had adopted, provided adequate protection to 
the Telpak users. (20 F.C.C. 2d 383, 387; J.A. 563). This, as the Commis- 
sion, itself, subsequently recognized upon rehearing (21 F.C.C. 2d 1, 6; J.A. 
730), is simply not the case. 


The inadequacy of the refund provision, even where the agency makes a 
practice of ordering refunds of overcharges with interest,’ has long been rec- 
ognized by the Courts. See e.g., Federal Power Commission v. Tennessee Gas 
Transmission Co., 371 U.S. 145, 155-6 (1962), (holding the FPC acted “in 
the best tradition of effective administrative practice” in invoking the Natural 


7 Faced with a claim by AT&T that refunds, to say nothing of interest thereon, might 

be inappropriate even if the Commission were to hold the Telpak rate increases to be unlaw- 
ful in whole or in part (J.A. 640-641, 643-644), the Commission has been extremely coy. 
(Continued) 
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Gas Act’s equivalent of Section 4{i) to specially expedite a part of a rate case 
proceeding since “experience has shown [the refund remedy] to be somewhat 
illusory . . .”); Federal Power Commission v. Hunt, 376 U.S. 5 15, 524-525 
(1964), (again referring to the inadequacy of refunds as support for the FPC’s 
refusal to permit any rate increase while the proceeding on the initial rate for 
a sale was still in progress). 


It is true that the refund problems in the telephone situation where the 
carriers deal directly with the ultimate customer are not the same as in the 
wholesale rate situation presented in the Power Commission cases; but they 
are no less real. Thus refunds will not protect Telpak users who, like AIA 
member Martin-Marietta, have incurred over $300,000 worth in termination 
costs when the initial Telpak increase made it economically infeasible for the 
company to proceed with a planned move to a more sophisticated type of 
telephone network. Nor will refunds take care of the significant expenses in 
time and money which must be expended by any major industrial user of Tel- 


pak in reevaluating both its short-range and long-term communications plans 


whenever there are significant changes in Telpak rates, even on an interim basis. 
And, as AT&T (J.A. 708-711) and the Commission, (J.A. 730) agree, the re- 
fund mechanism is worthless to take care of the situation where a user switches 
ad interim from Telpak to some other communications service which is less 
expensive than Telpak service under the increased rate allowed to become ef- 
fective pending the proceeding on its validity, and such rate is later held to 
have been unlawful in whole or in part. 


(Footnote 7 Continued) 

In its Memorandum Opinion and Order on rehearing, it continued to refer to its power to 
order refunds, with interest, while carefully refraining from saying it would do so. Thus 

it states, “If . . . the increased rates are ultimately held to be unlawful, and a reduction is 
ordered, a refund, with interest, of all increased amounts received by the carrier may be 
made.” (21 F.C.C. 2d at 3; J.A. 726; emphasis added). This is of small comfort to Telpak 
users who are aware that in the only other formal rate increase case in recent years, the 
Commission, while ordering refunds, refused to order any interest payment. See AT&T; 
Charges for Private Line Services, 34 F.C.C. 1094, 1096 (1963). 
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We need not belabor the point since recognition of the inadequacy of the 
refund remedy is built into the statutory scheme; if refunds were adequate 
protection to the customers there would be no need for the 3-month suspen- 
sion period nor for the requirement of Section 204 that the hearing on the 
increased charge be expedited and preferred. Nor is it any answer to refer 
the Telpak users to their right to seek damages or reparations arising out of 
unlawful charges. Recognition of the inadequacy of this remedy, except pos- 
sibly as relief from individual carrier actions in derogation of their tariffs or 
the law, was what led to the enactment of the suspension provisions in the 
Mann-Elkins Act of 1910, 36 Stat. 552, cf, Arrow Transportation Co. v. 
Southern Railway Company, supra, 372 U.S. at 662-664. 


In its Memorandum Opinion and Order on Rehearing the Commission 
advanced an alternative reason for refusing any relief to the Telpak users which 
is, if anything even more specious. The Telpak users, the Commission stated 
(21 F.C.C. 2d 1, at 4; J.A. 727-728) knew that AT&T claimed that higher 
rates were justified than those it put into effect in 1968 and should have been 
pleased by the fact that the carrier had filed the increase in two steps rather 
than all at once as it had originally intended.® Moreover, the Commission said, 
Ibid., it had previously advised Telpak users that they should be prepared for 
the “contingency of Telpak rates [sic] increases or even the elimination of 
the service.” 


For this latter proposition the Commission cited its unreported Memorandum 
Opinion and Order released April 12, 1968, initiating Docket 18128. But what 
the Commission actually said in that Order, adopted over a year before the ap- 
proved agreement on procedures for any second round of Telpak increases, 


8 AT&T had filed increased Telpak rates on February 1, 1968, at the level now in effect, 
but had withdrawn them on March 13, 1968, in the face of user opposition, in favor of 
the lower rates which became effective on September 1, 1968. 
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but after the withdrawal of the original one-step increase, was quite different. 
Specifically, the Commission stated that, (J.A. 172): 


Moreover, it should clearly be understood by the Telpak 
users, that, in the event a complete hearing record in- 
dicates that increases in the level of Telpak rates are 
justified or required, or that the Telpak classification 
should be eliminated, any increases occasioned there- 

by will become effective without delay. The users 
should henceforth govern themselves accordingly, and 
their communications budgets should be prepared with 
this in mind (emphasis added). 


It is clear that this statement was not notice to Telpak users that they 
would have to suffer indefinite imposition of higher rates, prior to any hearing 
showing the increases to be required. It was instead a warning that the Com- 
mission was prepared to put any final decision into effect and would not it- 
self stay the effectiveness pending rehearing or user appeals. 


It is equally clear that notice that AT&T intended to file a further increase 
is not a basis for the Commission’s permitting the new increase to be filed or 
put into effect. On the contrary, the Telpak users in July 1969. agreed to the 
Statement of Principles, including the procedures which the Commission ex- 
pressly approved at the time but has subsequently ignored, which specifically 
required user consultation in the development of up-to-date data prior to any 
new rate filing, and additionally provided that the effective date:of any new 
filing “will be subject to such authority as the Commission may possess.” 18 
F.C.C. 2d at 768. Under these circumstances, it is, to put it mildly, strange 
now to have the Commission state it will not exercise the power it possesses 


because the Telpak users were aware that it might be called upon to do so.? 


9 The claim by AT&T and Western Union that the Telpak users have benefitted by having 
the lower increases in effect between September 1, 1968 and February 1, 1970, and thus 
have no equitable basis for objecting to permitting the higher new rates to be effective for the 
remainder of the indefinite period before the Commission decides the greatly expanded pro- 
ceeding into which the increased rate case has been merged, is entirely specious. The statu- 
tory rights of telephone users to a speedy hearing on rate increases are not eliminated by a 

(Continued) 
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B. AT&T's Failure to Conform to the Established Conditions 
Precedent to Any New Rate Increase. 


As we have made clear, even if the procedures contemplated by the State- 
ment of Principles agreed to by the parties to the general rate investigation had 
been complied with by the carrier, it would have been improper in the cir- 
cumstances for the Commission to permit any new increase to become effective. 
The clear failure of AT&T to comply with the agreed procedures in several 
significant respects constitutes, however, another reason why the Commission 
committed reversible error in failing to exercise its authority to reject the new 
filing. 


The agreed procedures had provided that “interested persons will be afforded 
a timely opportunity to express their views with respect to the formulation of 
the appropriate methods” for making the new studies and that this opportunity 
was to be provided “[bly such formal or informal procedures as the Commis- 
sion deems appropriate.” (J.A. 222). However, no formal or informal procedures 
were ever established by the Commission or its staff to have the carrier con- 


sult with Telpak users. Nor did the carrier on its own initiate any such dis- 


cussions with any other user group outside of the transportation and broadcast 


industries. Thus, despite the fact that industrial users, like AIA’s members, and 
the United States government, account for by far the largest share of Telpak 
usage, these parties were afforded no role in the formulation of the new studies, 
including those purporting to predict their response to various levels of Telpak 
rates, (J.A. 357, 374), and the study documents were “made available” to those 
who received them at all, several days before the rate increase was filed. (J.A. 
516). . 


(Footnote 9 Continued) 

unilateral decision by the carrier to split an increase of approximately 100% in two parts. 
The original increase has been in effect for almost a year and a half, without any hearing 
having been commenced. The fact that AT&T might have originally asked for more cannot 
justify the Commission’s failure to exercise its authority to restore the statutory balance of 
interest between ‘carrier and user by deferring the effectiveness of a new rate increase which 
cannot affect the carriers’ revenue position. 
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Nor did AT&T otherwise comply with the procedures which had been 
established. Thus,!° these procedures expressly contemplated that no new rate 
increases would be filed until “up-to-date cost data’? was produced by the car- 
rier (J.A. 222, 224), including a new fully distributed cost study covering an 
appropriate “test period.” (J.A. 221) It was expressly recognized that the 
carriers would “‘make new studies in conformity with the principles agreed to” 
in the statement, despite the existence of detailed studies in the record in Docket 
No. 16258. (J.A. 224) However, when AT&T, on October 1, 1969, filed its 
new Telpak rate increase, its “new” fully distributed cost study, though sub- 
mitted with reference to a rate scheduled to become effective at the earliest 
on November 1, 1970, was still based upon “total embedded investment, ex- 
penses, and taxes . . . as of the latter part of 1967.” (J.A. 248). Moreover, 
the study did not reflect, nor even refer to, the $150 million reduction in 
MTT and WATS rates which was in process of final negotiation at the time 
of filing. Nor was there any reference to the proposed reductions in the Fed- 
eral Income Tax surcharge, then in final stages of passage in the Congress, from 
10% to 5% on January 1, 1970, and its complete elimination as of July 1, 
1970.11 


10 The briefs of some of the other petitioners discuss in detail some of the other ways 
in which the carrier clearly deviated from the procedural prerequisites to a valid rate filing 
as set out either in the Commission’s general rules governing such filings or the procedures 
specially established for the present case in the Commission’s Order of July 29, 1969. We 
adopt these arguments without burdening the Court with repetition thereof. 


11 Significantly, the new fully distributed cost study, despite its deficiencies, showed that 
the proposed new Telpak rates would earn a greater rate of return than the ordinary pri- 
vate line telephone service under each of the six methods utilized for allocating costs and 
revenues and higher than the regular message toll telephone service under the four methods 
which AT&T indicated were most appropriate for comparative evaluation purposes. (J.A. 
252). Under three of the six methods Telpak was shown as earning more than the average 
return for AT&T’s interstate services as a whole. 
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The Commission’s Memorandum Opinions rejecting the user requests for 
relief do not discuss the merits of any of these claims. Paragraph 9 of the 
Commission’s Memorandum Opinion and Order of October 29, 1969, does note 
the existence of these contentions. But while the Commission states that it 
would “be concerned if any of the parties departed substantially from the im- 
port of this accord,” it does not attempt to decide whether AT&T in fact had 
done so. Instead it merely indicated that “the parties who allege certain de- 
partures from the accord may raise questions . . . with respect thereto” in the 
comprehensive hearing it was ordering for the indefinite future. (J.A. 561) 


This position was not based upon a Commission conclusion that it lacked 
authority. Though its authority to reject procedurally defective rate filings 
obviously stems from Section 4(i) of the Act, the Commission has long asserted 
this power and had in fact rejected, as defective under its rules, an AT&T filing 
seeking to increase rates in another private line service less than a month before 
the Telpak increase was tendered.!2_ Instead, the Commission, in what can most 
favorably be characterized as an astounding lapse in memory, denied that AT&T 
was in any way bound by the procedures set out in its Memorandum Opinion 
and Order of July 29, 1969, since “we made it abundantly clear . . . that we 
were not necessarily approving the stipulation, merely noting it.” (J.A. 561) 


As indicated above, this statement is true only as to the substantive con- 
tent of the proposed Statement of Principles which the Commission did not 
endorse. It is quite incorrect as to the procedural part of the agreement which 
the Commission expressly approved. Specifically it said (18 F.C.C. 2d 761, 
764): 


12 See American Telephone and Telegraph Company, Revision of Tariff FCC No. 260, 
Series 6000 and 7000 Channels, Transmittal No. 10563; Letter of September 17, 1969, 
from Chief, Common Carrier Bureau, rejecting the revision involving the series 6000 Chan- 
nels (unreported). 
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. it is our judgment that the proposed procedures will 
provide a better and more timely method of reaching a 
final conclusion on these important matters and will best 
conduce to the ends of justice. We, therefore, note the 
stipulation (without necessarily approving it) and approve 
the procedures, except as stated in Paragraph 13 below. 


In short, the Commission having expressly approved in July, 1969, the 
procedures which AT&T was to follow prior to its filing any new Telpak rate 
increase, in October 1969, repudiated its action of three months’ standing, and 
made no effort to determine whether AT&T had in fact complied therewith. 
And it did so despite the fact that in July it had approved the agreement be- 
tween the carrier and its customers that any new filing would ‘be subject to 
such authority as the Commission possessed to postpone the effective date of 
such rate increase. See pp. 18-19, supra. The arbitrary nature of such action 
speaks for itself. 


C. The Rights of the Carrier are not Impaired by Exercise of the 
Commission’s Authority to Preclude the Telpak Rate In- 
creases from Becoming Effective. 


Although we demonstrate in Part II of this brief, infra, that the Com- 
munications Act provides the Commission with considerably greater authority 
to match its procedures to the particular requirements of abnormal situations 
than the Interstate Commerce Act on which it was patterned, we do not sug- 
gest that only the consumers of communications services are entitled to pro- 
tection. The rate making provisions of the Communications Act involve an 
attempted Congressional accommodation of the often conflicting interests of 


the carriers and their customers; and we recognize that, in exercising its gen- 


eral authority under Sections 4(i) and 303(r), the Commission must take into 


account the interests of the carrier as well as the users of services. Neverthe- 

less, in the present case such balancing of interests had to result in action pre- 
cluding the new rate increase from becoming effective, since the carrier could 

not be harmed in any respect by such action. 
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If AT&T had complied with the procedural conditions precedent to the 
new rate increase which had been approved by the Commission, and if the 
purported justification for such rate increase had been a claimed necessity on 
the part of the carrier to improve its revenue position so that it could earn a 
minimum reasonable return on its investment an arguably different case would 
have been presented. Under such circumstances, it might have been possible 
to contend that Commission action under Sections 4(i) or 303(r) of the Act 
to preclude the new rate from going into effect for more than three months 
was “inconsistent with the Act” or “inconsistent with law’? within the mecn- 
ing of those provisions. Even then, however, the Commission would by no 
means necessarily be precluded from acting to prevent the rate increase; as 
the cases discussed in Part II of this brief, infra, make clear, the rate filing 
provisions of the Act do not give the carriers an “invincible right to raise prices 
subject only toa [three] months’ delay and refund liability.” Permian Basin 
Area Rate Cases, 390 U.S. 747, 779. On the contrary, the Commission pos- 
sesses extensive authority to preclude rate changes for far more than three 
months even in circumstances where the carrier might as a result be foreclosed 
from earning a fair return on its investment. Nevertheless, a Commission re- 
fusal to preclude a new rate filing in such a case, based upon a reasoned analysis 
of the competing interests, conceivably might have been within its discretion. 


Here, of course, no question of the adequacy of the carrier’s interstate 
revenues is involved. On the contrary, AT&T admittedly was earning well in 
excess of a reasonable return and was in process of negotiating a general rate 
reduction of approximately $150,000,000 per annum. In recognition of this 


iL 
situation the carrier entered into the ex parte agreement to reduce its rates 
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for other services by an amount equivalent to the proposed Telpak increases as 
of the time the latter became effective.’ 


Nor can it be argued that the Commission’s failure to grant relief to the 
Telpak users constituted a conscious choice between this group of AT&T’s 
customers and those using its MTT and WATS services. It would obviously 
have been improper for the Commission, in the present circumstances, to have 
permitted the higher new Telpak rates to be filed and go into effect in order 
to secure an interim but non-refundable reduction in other rates, regardless of 
whether such action resulted from the ex parte agreement between the Com- 
mission and the carrier or not. But this Court need not consider the legal 
question which would have been presented since the Commission in its Memo- 
randum Opinion and Order on reconsideration expressly denied any connection 
between the offset agreement and its evaluation of the Telpak rate increase. At 
the same time the Commission made clear that it had formulated no views, even 
of a tentative nature, as to the merits of the Telpak increase or the appropriate 
relationship between the Telpak rates and those for the MIT and WATS services. 


The Commission stressed that it had “made no decision as to the lawful- 
ness of the Telpak tariff offering or the specific rates provided for therein,” 


13 Indeed, it would appear that, in the circumstances, AT&T might well have responded 
favorably to a Commission request to postpone the effectiveness of the Telpak rate increase 
beyond the three months’ period. As the courts have pointed out, this is a regular practice 
at the Interstate Commerce Commission where a rate increase proceeding (which that Com- 
mission invariably commences within a month or so of the rate filing) cannot be completed 
before the statutory suspension period runs out. See Amarillo-Borger Express Inc. v. United 
States, 138 F. Supp. 411, 414 n. 3 (N. D. Tex., 1956). And it is a common occurrence 
under the Communications Act. Thus the Commission on January 28, 1970, requested 
AT&T to defer putting into effect for an additional ninety days a rate increase for the trans- 
mission of AM and FM broadcast radio programs, which AT&T had also filed on October 
1, 1969, and which also had been suspended for three months (FCC News Report No. 5732, 
January 30, 1970), and AT&T immediately agreed to do so. See also, FCC News Report 
No. 2782, March 1, 1968, announcing AT&T’s agreement to a one year ‘postponement in 
making effective increased charges for the private line program and radio transmission services, 
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(J.A. 728), and that it had not determined what constitutes the correct “tool 
for pricing the Telpak service, or any other service offering, nor how . . .” various 
types of costs should be related to corresponding rates. (J.A. 729) “The pro- 
posal of the increased private line and the decrease in MTT and WATS rates 

was solely AT&T’s . . .,” the Commission said, and it expressly refused to determine 
before hearing “the relative equities affecting the various customers of AT&T’s 
service.” (J.A. 726) 


The Commission could not have done otherwise in the light of the data 
before it. AT&T has not attempted to justify the offset reductions on grounds 
they were required, along with the Telpak increases, to produce a proper re- 
lationship between the MTT and WATS rates on the one hand and the private 
line rates, including Telpak, on the other. On the contrary its position is that 
no consideration should be given to any rates outside the private line services 
in the hearing in Docket No. 18128. See Motion to Delete Issues, filed by 
AT&T in Dockets 16258, 18128, 18684 and 18718 on March 16, 1970, p. 6. 
And nothing else before the Commission could have supported even a tentative 
conclusion that a proper design of AT&T’s rates would call for a reduction in 
MTT and WATS rates equivalent to the increase sought for Telpak. On the 
contrary, as we have seen, the fully distributed cost study submitted by AT&T 
on October 1, 1969, in addition to being two years out of date, did not reflect 
the $150,000,000 rate decrease in MTT and WATS rates AT&T had just agreed 
to file. And, even then, it showed that the existing Telpak rates were com- 
pensatory under all six methods for calculating fully distributed costs, supra, 

p. 25, n. 11.!4 Moreover, the study indicated that the proposed new rates would 
provide a higher return under all methods than AT&T received from the regular 
private line telephone service and returns higher than those indicated for the MTT 
service under three of the six methods; a fourth shows a stand-off. (J.A. 252) 


14 Western Union in its Response to the Motions for Stay refers to earlier studies purport- 
ing to show as of 1964 and 1965 miniscule or negative returns for Telpak on a fully dis- 
tributed cost basis. But these studies reflect the substantially lower original Telpak rates, 
not those which have been in effect since September 1, 1968, and a much smaller usage of 
the Telpak service, then in its infancy. 
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In sum, there were no offsetting factors which the Commission relied 
upon — or could have relied upon — for refusing to take available action to 
protect the rights of Telpak users by precluding any new increase from be- 
coming effective. Its failure to do so, despite its assumption that it possessed 
the power to act (which we show in Part II, infra, is not really subject to dis- 
pute), can at best be described as an abuse of discretion which this Court can 
and should direct be promptly corrected. 


Il. THE COMMISSION POSSESSED THE POWER TO REJECT THE 
LATEST TELPAK RATE INCREASE OR TO PREVENT IT FROM 
BECOMING EFFECTIVE PENDING COMPLETION OF THE PRO- 
CEEDING TO DETERMINE ITS VALIDITY. 

Various Telpak users, including petitioner AIA, have throughout the pro- 
ceeding before the Commission contended that the Commission enjoyed plenary 
authority under Sections 4(i), 203(b) and 303(r) of the Communications Act either 
to reject the new rate filing or to prevent the increased rates from becoming ef- 
fective prior to the Commission’s determination of the validity of the original Tel- 
pak increase. AT&T, in pleadings before the Commission and this Court, has chal- 
lenged the existence of any authority on the part of the Commission other than 
the right to reject rate filings which fail to specify the proposed effective date or 
to suspend a rate for a maximum period of three months. The Commission, while 
asserting authority in other situations which clearly is inconsistent with any dis- 
claimer here, has carefully refrained from defining the scope of its authority to 
take the necessary action to afford petitioners the relief they seek.5 But the legal 
questions as to the Commission’s authority to preclude a new rate increase from 
going into effect under the circumstances presented here have been resolved in a 
long series of cases involving the Communications Act and the analogous provisions 
of the Natural Gas Act. The issue posed by AT&T as to the Commission’s au- 
thority to grant the relief petitioners sought is thus not only ripe for determina- 
tion by the Court in this proceeding, but no reason exists for not doing so. 


15 In its Memorandum Opinion and Order of October 29, 1969, the Commission denied 
authority under Sections 4(i) and 303(r), but reserved its views as to the scope of its author- 
ity under Section 302(b). (J.A. 562) In its Memorandum Opinion on Rehearing of January 
19, 1970, it signally refrained from reiterating its position as to its lack of authority under 
Sections 4(i) and 303(r). Instead, it confined itself to the general statement that, while 
it did not “consider it warranted” to grant the relief sought by the Telpack users, “‘such ac- 
tion is not considered dispositive of the extent of our authority with respect thereto” (J.A. 728). 
Significantly, as the pleadings in this Court seeking a stay of the Commission’s action here involved 
had pointed out (AIA Petition for Stay, p. 26), the Commission, itself, had invoked Section 4(j) to 
preclude a rate filing by Western Union. See ftn. 4, supra, p. 7. 
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AT&T’s argument against the existence of Commission authority to pre- 
clude a new rate increase from becoming effective rests on the assumption that 
the Commission’s powers over common carriers under the Communications Act 
are coextensive with those of the Interstate Commerce Commission over rail- 
roads under the Interstate Commerce Act as it existed when the Communications 


Act was adopted in 1934. This simply is not the case. It is true that the pro- 


visions of Title II of the Communications Act, which apply specifically to 


common carriers, were not only patterned on analogous provisions of the Inter- 
state Commerce Act but in many instances taken without change therefrom. 

It is equally true that many of the differences in the language between the two 
Acts are not the subject of any discussion in the legislative history of the Com- 
munications Act, which is, for the main, limited merely to general statements 
that a particular section of the Communications Act is based upon a specified 
section of the Interstate Commerce Act. But it is hornbook law that such gen- 
eral statements cannot justify ignoring the substantive impact of obvious differ- 
ences in language. And in the present case the differences between the two 


Acts are clearly material. 


Thus Congress in adopting the Communications Act included in Title | of 
the Act, among the “general provisions” applicable to all spheres of its regula- 
tory authority, the broad provisions of Section 4(i). These specify that “the 
Commission may perform any and all acts, make such rules and regulations, 
and issue such orders, not inconsistent with this Act, as may be necessary in 
the execution of its functions.”” This provision and analogous language in a 
number of other regulatory statutes has been broadly construed by the courts 
as authorizing many forms of agency actions not expressly empowered by the 
governing statute but reasonably related to the objectives thereof. But no such 
provision is available to the Interstate Commerce Commission in dealing with 
the rate filings of railroads and the other carriers subject to the provisions of 


Part 1 of the Interstate Commerce Act. 


The sweep of the Commission’s authority under Section 4(i), as expressly ap- 
proved by the Courts, is very great. Thus, in the United States v. Southwestern 
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Cable Company, 392 U.S. 157, 180-181, the Supreme Court expressly held that 
Sections 4(i)and 303(r) of the Communications Act gave the Commission author- 
to order a temporary stay of CATV operations without hearing, pending a de- 
termination of whether they met Commission imposed standards of public in- 
terest. It did so despite the fact that the specific provisions of the Act, pro- 
viding for cease and desist orders, require an advance hearing. Similarly, in 
United States v. Storer Broadcasting Company, 351 U.S. 192, 202-203, the 
Court expressly held that the Commission had authority under Sections 4(i) 
and 303(r) to deny, without the hearing otherwise prescribed by Section 309 
of the Act, broadcast applications the grant of which would be in violation of 
the Commission’s multiple ownership rules. See also Western Union Telegraph 
Co. v. United States, 267 F.2d 715, 722 (2nd Cir., 1959); Metropolitan Tele- 
vision Company v. Federal Communications Commission, 110 U.S. App. D.C. 
133, 289 F.2d 874, 876 (1961). 


AT&T, and the:Commission in its Memorandum Opinion and Order of 
October 29, 1969 (J.A. 194, 209, 562),!® took the position that the Commis- 
sion’s authority in rate matters must be found within the bounds of the specif- 


ic rate provisions of Title II of the Communications Act. But see Western Un- 


ion Telegraph Co. v. United States, supra. Exactly the same line of argument 
made by the carriers was recently rejected by this Court in General Telephone 
Company of California v. Federal Communications Commission, __ App. D.C. 
__, 413 F.2d 390, 403-404, certiorari denied, 24 L.Ed 2d 163 (1969). There 


16 The Commission holding, which it carefully avoided reasserting on rehearing (J.A. 
724, 728), took the form of a reaffirmation of its similar holding at the time of the first 
Telpak rate increase. There the Commission had held (14 F.C.C. 2d 564, 566-7; J.A. 209) 
that “the specific and limited authority set forth in the Act with respect to tariff filings 
delimits the Commission’s power in this respect as opposed to the more general powers 
which were controlling in the Southwestern Cable case.” This statement was inconsistent 
with the Commission’s own views of its powers as of the date it was made (see, e.g., Gen- 
eral Telephone Company of California, 13 F.C.C.2d 448, 461-62), and, as indicated in the 
text above, directly contrary to the opinion of Judge Burger in the appeal in the General 
Telephone case, decided on April 30, 1969. 
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the Commission had invoked the cease and desist provisions of Section 312(b) 
of Title IIL of the Act as a sanction against carrier violations of Section 214 

of Title Il. As in the present case, the carriers argued that the only sanction 
for violation of Section 214 was to be found in subsection (c) thereof, which 
authorizes a District Court to enjoin unlawful action by the carrier. This Court 
unanimously rejected’ their contention, pointing out that Section 312(b), like 
Sections 4(i) and 303(r), is, by its terms, broad enough to apply to Title II of 
the Act and that the injunctive authority provided in Section 214(c) employed 
permissive terminology which does not “suggest its exclusivity.” Ibid. 


The holding in this case is directly applicable to the present situation. 
Thus, AT&T has stressed that Section 203(d) of the Act provides that the Com- 
mission “may” reject a rate filing where the rate schedule as filed does not pro- 
vide the lawful notice of the proposed effective date. But, following the rea- 
soning of the General Telephone case, the permissive language in which the 
section is written cannot establish any “exclusivity” against the invocation of 
Section 4(i) to reject filings which otherwise fail to comply with the provisions 
of the Act or the orders of the Commission. Likewise, while the Commission, 
pursuant to its authority under Section 204 of the Act, “may” suspend a rate 
filing for a period of not more than three months, nothing therein can be read 
as precluding the appropriate exercise of the Commission’s authority under Sec- 
tions 4(i) and 303(r) to prevent rate increases from being filed or at least from 
becoming effective pending completion of proceedings determining the validity 
of the existing rates. 


Moreover, it has been expressly held under the analogous provisions of 
Section 16 of the Natural Gas Act!7 that it is not inconsistent with the pro- 
visions of that Act for the Federal Power Commission to take action to reject 


17 Section 16 of the Natural Gas Act, 15 U.S.C. 717(0), authorizes the Federal Power 
Commission to “perform any and all acts, and to prescribe, issue, make, amend and rescind 
such orders, rules and regulations as it may find necessary or appropriate to carry out the 
provisions of this Act.” 
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a rate filing or to preclude its filing altogether in appropriate circumstances. 
Thus, in United Gas Pipeline Company v. Mobile Gas Corp., 350 U.S. 332, 
347, the Supreme Court held that: 


There can be no doubt of the authority of the [Federal 
Power] Commission to reject the unauthorized filing un- 
der its general powers to issue orders “necessary or appro- 
priate to carry out the provisions of this Act,’ § 16, and 
its failure to do so and its order ‘permitting’ the new rates 
to become effective were in error. 


And Section 16 of the Natural Gas Act has also been held to authorize the 
Federal Power Commission to preclude any filing of a rate increase while a 
previous increase is still under suspension, Amerada Petroleum Corp. v. Fed- 
eral Power Commission, 293 F.2d 572 (10th Cir. 1961), cert. denied, 365 
U.S. 936 (1962); to preclude any rate increase filing while the initial rate 
for a sale was being determined in a certificate proceeding, Federal Power 
Commission v. Hunt, 376 U.S. 515 (1964); and to preclude any rate increase 
within a fixed period after the just and reasonable rates had been set, Per- 
mian Basin Area Rate Cases, 390 U.S. 747 (1968).18 See also, American 
Commercial Lines, Inc. v. Louisville & Nashville R. Co., 392 U.S. 571, 578, 
591-593 (1968), where the Supreme Court upheld the right: of the Interstate 
Commerce Commission to refuse to consider contentions in support of a rate 
change, which were in issue in a pending rule making proceeding. As Justice 


Harlan stated in the Permian Basin cases, supra, 390 U.S. at 779: 


18 This Court’s decision in Willmut Gas and Oil Company v. Federal Power Commis- 
sion, 111 US. App. D.C. 49, 294 F.2d 245, cert. den., 368 US. 975 (1962), to the 
extent it suggests the Power Commission has no authority under Section 16 of the Na- 
tural Gas Act to take action to reject or otherwise preclude improper rate filings, was 
inconsistent with the Mobile case as of time it was issued and though often cited in 
briefs, has not been followed in the cases cited above affirming various Commission ac- 
tions precluding rate increases. The holding in Willmut is explainable in that the several 
increases involved in that case all stemmed from a series of increases in the supplier pipe- 
line’s gas purchase costs which allegedly required increases in its rates to provide it a 
reasonable return on its investment. As indicated in the text, no such reason for per- 
mitting the increases to become effective is available here. 
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. . . this court has already declined to find in § 4(d) 
or § &e) [of the Natural Gas Act] an ‘invincible right 
to raise prices subject only to a six-months delay and 
refund liability.” United Gas Imp. Co. v. Callery Prop- 
erties, 382 U.S. 223, 232, 86 S. Ct. 360, 366, 15 L.Ed. 
2d 284 (opinion concurring in part and dissenting in 
part). Section 4(d) merely requires notice to the Com- 
mission as a condition of any modification of existing 
rates; it provides that a ‘change cannot be made without 
the proper notice to the Commission; it does not say 
under what circumstances a change can be made’ [citing 
the Mobile case supra, emphasis in original]. 


Similarly, while Section 203(b) of the Communications Act had its ori- 
gin in Section 6(3) of the Interstate Commerce Act and only this fact is 
reflected in the legislative history (see, ¢.g., S. Rep. No. 781, 73rd Cong. 
2nd Sess. p. 4), the provisions of Section 203(b) gave the Communications 
Commission considerably broader authority than the Interstate Commerce 
Commission was granted under the prototype section in directing that the 
normal thirty day notice period not be followed. Section 6(3) of the Inter- 
state Commerce Act after providing that rate changes could not be made 
“except after thirty days notice to the Commission and to the public” goes 


on to state that “the Commission may, in its discretion and for good cause 
shown, allow changes upon less than the notice herein specified or modify 


the requirements of this Section in respect to publishing, posting and filing 
of tariffs. ..’. Under this language it is clear the ICC can only reduce 
the notice period, though its authority with respect to the other require- 
ments of the Section is not similarly circumscribed. Under 203(b) of the 
Communications Act, however, the FCC “may, in its discretion and for good 
cause shown, modify the requirements made by or under authority of this 
Section in particular instances or by a general order applicable to special 
circumstances or conditions.” Accordingly, as the Commission has itself 


recognized in its recent notice of proposed rule making looking towards the 
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establishment of a normal 60-day notice period for rate increase filings,» no 
restriction, other than the necessity for a showing of good cause, is placed 
upon the direction of any modification of the notice period. It can be 
lengthened or shortened, as circumstances warrant, either by general rule or 
specific order. 


Ill. THE COURT HAS POWER TO REVIEW THE COMMISSION’S 
ACTION AND TO ORDER THAT IT TAKE STEPS TO SET 
ASIDE THE TELPAK RATE INCREASE. 

We have shown, above, that the Commission had placed itself in a situa- 
tion in which it was obligated to take available action to prevent any new Tel- 
pak rate from becoming effective. We deal here with the contentions of the 
Commission and the carrier that the Commission’s action is not reviewable by 
this Court. We shall also demonstrate the appropriateness and availability of 
mandatory relief. 


A. The Court’s Power to Review the Commission’s Action. 


On motion for stay both the carrier and the Commission, ‘arguing by anal- 
ogy from cases arising under the Interstate Commerce Act, have urged that pe- 
titioners are seeking to have the Court extend the statutory suspension period 
beyond the three months maximum which the statute imposes upon the Com- 
mission. As we have shown above, this argument is based upon the failure to 
give appropriate significance to the difference between the Interstate Commerce 
Act and the Communications Act, resulting from the inclusion of Sections 4(i), 
203(b) and 303(r) in the latter. The broad powers which these sections con- 
fer are more than sufficient to permit the Commission either to reject defective 
rate filings or, in appropriate circumstances, to require that a rate which has 
been accepted for filing not become effective until the conclusion of pending 
proceedings. 


19 See, Amendment of Part 61 of the Commission’s Rules Relating to. Tariffs and Part 1 
of the Commission’s Rules Relating to Evidence, Docket No. 18703, 34 Fed. Reg. 1717 
(October 17, 1969). 
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The Communications Commission’s authority in these areas is in marked 
contrast to that of the Interstate Commerce Commission, which can reject a 
rate filing only if it fails to specify the proposed effective date, and has no 
power to preclude a filed rate from becoming effective at the end of the statu- 
tory suspension period. These distinctions are of significance in considering the 
extent to which the ICC court review precedents govern the present case, for 
while the carrier and Commission have given these precedents a broad sweep 
to which they are not entitled on their own terms, the precedents do reflect 
a reluctance on the part of the courts to intervene in the limited area within 
which the ICC can and does exercise its discretion. Because of this, the con- 
tention that this Court is, in any event, being asked to step into an area ex- 
clusively assigned to the unfettered discretion of the agency appears on the 
surface to be the most compelling argument advanced by the Commission and 
the carrier. 


The argument would have force if the issue in this case involved only a 
review of an exercise of an agency’s statutory discretion to suspend or not to 
suspend a rate filing. However, the Commission did in fact exercise its discre- 
tion to suspend; and no one is requesting this Court to review that exercise of 
discretion. What this Court is being asked to do is to determine whether the 
Commission had—as the petitioners have argued throughout—powers under Sec- 
tions 4(i), 203(b) and 303(r) to provide the carrier’s customers with protection 
in addition to the statutory three-month suspension and whether the failure to 


exercise those powers was contrary to law in view of the denial of the expe- 


dited hearing the carrier’s revenue situation and its failure to comply with the 
procedures established as conditions precedent to any new filing. So viewed, 
all that this Court is being asked is to exercise the normal degree of review 
the Commission’s conduct of its proceedings. 


This becomes clear when we examine the principal case relied upon by the 
Commission and the carriers, Arrow Transportation Company v. Southern Rail- 
way Co., 372 U.S. 658. Arrow does not involve any question of the propriety 
of the Interstate Commerce Commission’s exercise or failure to exercise any 


39 


claimed authority. On the contrary in Arrow, the Commission had suspended 
the rate change in question for the full seven months period authorized by Sec- 
tion 15(7) of the Interstate Commerce Act. Moreover, as is its uniform prac- 
tice, it had entered into an immediate hearing as to its validity. When the 
Commission recognized it would not be able to complete the proceeding with- 
in the seven month suspension period, it requested the railroad to postpone 
making the rate effective, which it voluntarily agreed to do for an additional 
five months. After the railroad announced it would not voluntarily extend the 
suspension period beyond this point, the parties opposing the rate change, with- 
out seeking any further relief from the Commission, attempted to persuade a 


federal district court to enjoin the rate change as an exercise of its general 


equity powers. 


The Supreme Court in Arrow affirmed the lower court’s ‘conclusions that 
no such independent equitable power existed. While a number of the district 
courts had exercised such powers prior to the adoption of the provisions of 
the Interstate Commerce Act authorizing the Commission to suspend rate changes, 
the Court held that Congress, in giving the suspension power to the Commission, 
had intended to deprive the courts of any independent authority to enjoin car- 
rier rate changes. 


Since there was no suggestion in Arrow that the ICC, in. the absence of 
any authority analogous to Section 4{i) of the Communications Act, could have 
compelled the railroad to refrain from making the rate effective, no question 
was presented of the jurisdiction of a reviewing court to pass upon the exercise 
of Commission discretion in this area, or to take effective action to remedy an 
abuse of discre.ion. The majority opinion in Arrow does, however, note that 
if the courts retained independent authority to enjoin a rate change its deter- 
mination “would seem to require at least some consideration of the applicant’s 
claim that the carrier’s proposed rates are unreasonable.” (372 U.S. at 669- 
670) This, the Court held, would involve judicial intrusion into the adminis- 
tive domain: “If an independent appraisal of the reasonableness of the rates 
might be made for the purpose of deciding applications for injunctive relief, 
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Congress would have failed to correct the situation so hazardous to uniformity 
which prompted its decision to vest the suspension power in the Commission.” 
Moreover, such a procedure would permit a single judge to pass before final 
Commission action upon the question of reasonableness of a rate, which the 
statute expressly entrusts only to a court of three judges reviewing the Com- 


mission’s completed task.” Jd. at 670-671. 


In this context the Court noted that the unwillingness of courts to substi- 
tute their judgment for that of the agency as to the probable reasonableness 
of a rate not yet subjected to the full hearing process “explain[s] why courts 
consistently decline to suspend rates when the Commission has refused to do 
so, or to set aside an interim suspension order of the Commission.” Jd. at 
670. This language does not merely fail to suggest that reviewing courts lack 
jurisdiction to act regardless of the circumstances. It is. specifically accompa- 
nied by footnote 21 which refers, without disapproval, to the line of cases 
where reviewing courts had enjoined rates which the ICC had first suspended, 
but then permitted to become effective without adequate explanation of its 
change of mind. See, in addition to the cases cited by the Court, Long 
Island Railroad Co. v. United States, 140 F. Supp. 823 (S.D.N.Y. 1956); Dixie 
Carriers, Inc. v. United States, 143 F. Supp. 844 (D.C.S.D. Tex. 1956); Atlantic 
Coast Line RR. Co. v. United States, 173 F. Supp. 871 (D.C.S.D. Va. 1958). 


20 The Court had previously pointed out that the ICC had advocated the suspension pro- 
cedure to avoid situations where different district courts had reached different conclusions 
as to whether rates should or should not be enjoined, and their orders had not applied uni- 
formly to the various shippers involved. See 372 US. at 663-664. 


21 The footnote zeads: “See, e.g., Carlsen v. United States, 107 F. Supp. 398 (D.CSD. 
N.Y.); Bison S.S. Corp. v. United States, 182 F. Supp. 63 (D.C.N.D. Ohio); Luckenbach S.S. 
Co. v. United States, 179 F. Supp. 605 (D.C.!D.Del.). But cf. Amarillo-Borger Express, Inc. 
v. United States, 138 F.Supp. 411 (D.C. N.D.Tex.), vacated as moot, 352 U.S. 1028, 77 
S.Ct. 594, 1 L.Ed. 2d 598; Seatrain Lines, Inc. v. United States, 168 F. Supp. 819 (D.C.S.D. 
N.Y.). Compare generally Goodman, The History and Scope of Federal Power to Delay Changes 
in Transportation Rates, '27 I.C.C. Prac. J. 245 (1959), with Brooks and Daily, The Commis- 
sion’s Power of Suspension and Judicial Review Thereof, id., 589 (1960).” 
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In any event, consideration of the merits of the present case would not 
lead this court into premature consideration of the reasonableness of the new 
Telpak rate, for the Commission has made it clear that it has made no advance 
judgment as to the probable validity or invalidity of the rate, Rather, it felt 
“compelled” to suspend the increase for a three-month period because of its 
magnitude, and the facts that if followed another major increase in little more 
than a year, and Telpak users had not yet been given an opportunity to demon- 
strate that the original Telpak rates were compensatory and competitively neces- 
ary (J.A. 563). The issue here is solely whether the situation with respect to 


the latest Telpak increase was such as to obligate the Commission to take fur- 


ther action within its authority. 


Nor do we have presented here the problem that Judge Friendly believed 
called for judicial restraint (but not for a rejection of all jurisdiction) in his 
opinion in Long Island Railroad Company v. United States, 193 F.Supp. 795 
(D.C.S.D.N,Y. 1961). The issue in that case was whether a three judge district 
court could set aside ICC action suspending a rate and order: the rate to be- 
come effective. Judge Friendly pointed out that since the suspension period 
is limited, litigation as to whether the suspension should have been authorized 
“may seriously interfere with the administrative agency’s effective performance 
of functions where speed is of the essence,” even if the suspension remained in 
effect during the court litigation, progress in the administrative proceeding would 
be likely to be hampered by the court review so as to make impossible its com- 
pletion prior to the expiration of the suspension period (193 F. Supp. at 799). 
It was in this context that he would have limited judicial intervention in such 
cases to situations where the suspension is “plainly without statutory authority 
or violates a clear statutory command” Jd. at 800. And his éxample of the 
latter situation—a suspension by the ICC for more than the seven months per- 
mitted by Section 15(7) of the Interstate Commerce Act—obviously must be 
read in the light of the absence of any authority available to the ICC equiva- 
lent to that granted the Communications Commission under Sections 4(i), 
303(r) or 203(b). 
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Of course, if an agency lacks power to reject a filed rate or to preclude 
its effectuation, then a reviewing court cannot order it to do so any more than 
it could order such action on its own. This is the lesson of Arrow which we do 
not dispute. Here, however, the Communications Commission possessed plenary 
power to act. And, since the Commission had the power to preclude the new 
Telpak rates from becoming effective, this Court has power to determine whether 
it should have done so in circumstances where the Commission has failed to pro- 
vide the required expedited hearing on a previous rate increase and has so struc- 
tured the proceeding on the new increase that the hearing thereon cannot be 
commenced—to say nothing of being completed—until long after the normal 


suspension period has expired. 


It is meaningless to assert that no reviewing court has previously acted to 
defer a rate filing from becoming effective beyond the maximum statutory pe- 
riod for suspension. To the best of our knowledge the issue has never been 
raised; it could not be under the Interstate Commerce Act cases since there is 
admittedly no authority on the part of the Commission to reject a filing or 
order the deferral of its effectiveness. Nor would action by the court here 
have the effect of upsetting the statutory compromise embodied in Section 204 
of the Act between the desire of a carrier to put revenue producing rate changes 
into effect as soon as possible, and the interests of users, in the light of the 
inadequacy of the refund or damage remedies, to defer the effectiveness of such 
changes until they have been found to meet the Act’s standards. For here, as 
a result of its offset. agreement, the carrier stands to gain nothing by putting 
the new rates into effect prior to a determination of their validity. However, 
as a result of the Commission’s failure to provide the expedited hearing on the 
rate increase mandated by the Act, the balancing of interests contemplated by 
the statute can only be restored by action of this Court. 


B. The Finality of the Commission’s Orders. 


It is clear that the Commission’s Orders under review here have finally 


and conclusively denied petitioners the nght to be free of the obligation to pay 
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the increased rates for Telpak pending determination of their validity. Never- 
theless the ghost of the “‘negative order doctrine,” presumably buried in Roch- 
ester Telephone Corp. v. United States, 307 U.S. 125 (1939), stalks this case, 
as it has many other orders which were not the “very last order” in an admin- 
istrative proceeding. 


It can no longer be disputed that an administrative order need not be the 
last agency action in a proceeding to possess the necessary finality for review 
and that instead “administrative orders are ordinarily reviewable where they 
impose an obligation, deny a right or fix some legal relationship as a consum- 
mation of the administrative process.” Isbrandtsen Co. v. United States, 93 
U.S. App. D.C. 293, 297, 211 F.2d 51, 55, cert. denied sub nom., 347 U.S. 
990 (1954); TransPacific Freight Conference of Japan v. Federal Maritime Board, 
112 U.S. App. D.C. 290, 302 F.2d 875, 877 (1962); Bethesda Chevy Chase 
Broadcasters Inc. v. Federal Communications Commission, 128 U.S. App. D.C. 
185, 385 F.2d 967 (1968). Here it is clear that the Commission by its action 
and inaction has irrevocably fixed the legal relationship between the carrier and 
its customers which will be controlling for the indefinite period required to 
bring the proceeding to decision and has imposed an obligation on the cus- 
tomers to pay substantially higher rates during this period. But it is suggested 
that in view of the accounting order plus possible claims for damages, the Tel- 
pak users are afforded sufficient protection against the possibility that the in- 
creases will ultimately be found to be invalid in whole or in part to preclude 


any review of the Commission’s action. 


In our pleadings to the Commission and in this Court on petition for inter- 
locutory relief, AIA and the other Telpak users showed that we would suffer 


irreparable injury from the effectuation of the latest Telpak increases of an ex- 


tent and nature which no conceivable refund or damage remedy could obviate. 
It is, however, not necessary for this Court to review the factual basis for these 
claims, since it is by now well established that “interlocutory” agency orders 
suspending, or refusing to suspend, or rejecting, or refusing to reject, rate change 
filings are final for purposes of Court review. See Memphis Light, Gas & 
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Water Div. v. Federal Power Commission, 102 U.S. App. D.C. 77, 250 F.2d 
402, 404-405 (1957), reversed on other grounds, sub nom., 358 U.S. 103 
(1958); Tyler Gas Service Co. v. Federal Power Commission, 101 U.S. App. 
D.C. 184, 247 F.2d 590 (1957); Cities Service Gas Company yv. Federal Power 
Commission, 255 F.2d 860, 862-863 (10th Cir., 1968); Mobile Gas Service 
Corp. v. Federal Power Commission, 215 F.2d 883, 885 (3rd Cir., 1954), af- 
firmed sub nom., 350 U.S. 332 (1956); ef., Isbrandtsen Co. v. United States, 
93 U.S. App. D.C. 293, 211 F.2d 51, certiorari denied 347 U.S. 990; City of 
Los Angeles v. Federal Maritime Commission, 128 U.S. App. D.C. 326, 388 
F.2d 582 (1967). 


C. The Court’s Authority to Grant the Requested Relief. 


If, as we believe we have demonstrated, the Commission in the present 
case failed to meet its obligations under the Communications Act in refusing 
to reject or postpone the effectiveness of the latest Telpak increase, there can 
be no doubt that this Court has authority upon review to direct it to do so. 


Section 2342 of Title 28 of the U.S. Code, which sets forth the jurisdic- 
tion of the courts of appeal in actions to review final orders of the Federal 
Communications Commission made reviewable by Section 402(a) of the Com- 
munications Act, provides that the Court “thas exclusive jurisdiction to enjoin, 
set aside, suspend (in whole or in part), or determine the validity” of the Com- 
mission action involved. This language is sufficiently broad to authorize the 
Court, where it finds that Commission action has been unlawfully withheld, 
to require the Commission to so act. And any conceivable question of the 
Court’s authority to order mandatory relief in appropriate circumstances is set 
at rest by the provisions of the Administrative Procedure Act, authorizing re- 
viewing courts to “compel agency action unlawfully withheld or unreasonably 
delayed,” (5 U.S.C. § 706), and the “all writs” provisions of Title 28 U.S.C. 
§ 1651.7 


22 The fact that the increased rates involved in the latest filing are now in effect does 
not preclude this Court from ordering the Commission to take action now to direct AT&T 
(Cont’d.) 
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The right of a reviewing court to order mandatory relief in circumstances 
like the present is well settled. Courts operating pursuant to equivalent review 
jurisdiction have frequently ordered rate making agencies to reject or suspend 
rate filings where the court concluded the agency’s failure to do so was unlaw- 
ful. Thus, in United Gas Pipeline Co. v. Mobile Gas Service 'Corp., supra, the 
Supreme Court affirmed action by the court of appeals which had “reversed 
the Commission’s order, directed it to reject United’s filing of the new schedule 
insofar as it purported to increase the rate in question and held Mobile entitled 
to a return of the amounts paid in excess of the contract rate.” (350 US. at 
337, affirming 215 F.2d 883 (3rd Cir., 1954)). See also to the same effect, 
Sierra Pacific Power Company v. Federal Power Commission, 96 U.S. App. D.C. 
140, 223 F.2d 605, affirmed, 350 U.S. 348 (1956); Memphis Light, Gas & 
Water Division v. Federal Power Commission, 102 U.S. App. D.C. 77, 250 F.2d 
402 (1957), reversed on other grounds, sub nom, 358 U.S. 103 (1958). The 
courts took such action despite the fact that both the Natural Gas Act (15 U.S.C. 
§ 717(r)) and the Federal Power Act (16 U.S.C. § 825(1)) in terms only author- 
ize the Court to “affirm, modify, or set aside such order in whole or part.” 


Similarly, in those cases where three-judge district courts have held that 
the Interstate Commerce Commission improperly revoked the suspension of a 
rate change they have expressly directed the Interstate Commerce Commission 
to reinstate the vacated suspension. See, the Amarillo-Borger, Long Island Rail- 
road, Dixie Carriers, and Seatrain cases, supra. 


Ftn. 22 (Cont’d.) 

to return its Telpak service rates to the level in existence prior to February 1, 1970, and 
to make refunds for the overcharges collected since February 1, 1970.. See United Gas Pipe- 
line Co. v. Mobile Gas Corp., supra, 350 U.S. at 347. While this would mean that AT&T’s 
total revenues between February 1, 1970, and the effective date of reversion to the earlier 
rates would be less than it might have enjoyed except for the offset filing, both AT&T and 
the Commission have publicly proclaimed that they would not later assert any rights arising 
out of the offset filings (21 F.C.C.2d 1, 3; J.A. 726-727) and AT&T has, in any event, 
benefitted during the interim by the 50% reduction in the federal income tax surcharge 
which the Commission chose to ignore in the surveillance proceedings leading to the Janu- 
ary 1, 1970, reduction in AT&T’s rates (J.A. 582-583). 
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CONCLUSION 


The Commission in this case failed to take the available action necessary 


to afford Telpak users the prompt hearing on the rate increases for that service 
required by the Act. This Court can and should therefore direct the Commis- 
sion to order AT&T to set aside the latest increase and to refund the excess 
revenues it has collected thereunder since February 1, 1970. 


Respectfully submitted, 


ARTHUR SCHEINER 


HAROLD F. REIS 


RICHARD A. SOLOMON 


Attorneys for Aerospace Industries Association 
of America, Inc. 


Of Counsel: 


WILNER, SCHEINER & GREELEY 
2021 L Street, N. W. 
Washington, D. C. 20036 


March 30, 1970 


APPENDIX A 


STATUTE INVOLVED 


Communications Act of 1934, as amended, 
47 U.S.C. § 151, et seq. 


Section 4(i); 47 U.S.C. 8 154(i) 


The Commission may perform any and all acts, make 
such rules and regulations, and issue such orders, not in- 
consistent with this Act as may be necessary in the exe- 
cution of its functions. : 


Section 203(b); 47 U.S.C. 8 203(b) 


(b) No change shall be made in the charges, classifica- 
tions, regulations, or practices which have been so filed 
and published except after thirty days’ notice to the Com- 
mission and to the public, which shall be published in such 
form and contain such information as the Commission may 


by regulations prescribe; but the Commission may, in its 
discretion and for good cause shown, modify the require- 
ments made by or under authority of this section in partic- 
ular instances or by a general order applicable to special 
circumstances or conditions. 


Section 204; 47 U.S.C. § 204 


Whenever there is filed with the Commission any new 
charge, classification, regulation, or practice, the Commission 
may either upon complaint or upon its own initiative with- 
out complaint, upon reasonable notice, enter upon a hearing 
concerning the lawfulness thereof; and pending such hearing 
and the decision thereon the Commission, upon delivering to 
the carrier or carriers affected thereby a statement in writing 
of its reasons for such suspension, may suspend the operation 
of such charge, classification, regulation, or practice, but not 
for a longer period than three months beyond the time when 
it would otherwise go into effect; and after full hearing the 
Commission may make such order with reference thereto as 
would be proper in a proceeding initiated after it had become 
effective. If the proceeding has not been concluded and an 
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order made within the period of the suspension, the pro- 
posed change of charge, classification, regulation, or prac- 
tice shall go into effect at the end of such period; but in 
case of a proposed increased charge, the Commission may 
by order require the interested carrier or carriers to keep 
accurate account of all amounts received by reason of such 
increase, specifying by whom and in whose behalf such 
amounts are paid, and upon completion of the hearing and 
decision may by further order require the interested carrier 
or carriers to refund, with interest, to the persons in whose 
behalf such amounts were paid, such portion of such in- 
creased charges as by its decision shall be found not justi- 
fied. At any hearing involving a charge increased or sought 
to be increased, after the organization of the Commission, 
the burden of proof to show that the increased charge, or 
proposed increased charge, is just and reasonable shall be 
upon the carrier, and the Commission shall give to the hear- 
ing and decision of such questions preference over all other 
questions pending before it and decide the same as speedily 
as possible. 


Section 205(a); 47 U.S.C. $ 205(a) 


(a) Whenever, after full opportunity for hearing, upon a 
complaint or under an order for investigation and hearing 
made by the Commission on its own initiative, the Commis- 
sion shall be of opinion that any charge, classification, regula- 
tion, or practice of any carrier or carriers is or will be in vio- 
lation of any of the provisions of this Act the Commission is 
authorized and empowered to determine and prescribe what 
will be the just and reasonable charge or the maximum or 
minimum, or maximum and minimum, charge or charges to 
be thereafter observed, and what classification, regulation, or 
practice is or will be just, fair, and reasonable, to be there- 
after followed, and to make an order that the carrier or car- 
riers shall cease and desist from such violation to the extent 
that the Commission finds that the same does or will exist, 
and shall not thereafter publish, demand, or collect any charge 
other than the charge so prescribed or in excess of the max- 
imum or less than the minimum so prescribed, as the case 
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may be, and shall adopt the classification and shall con- 
form to and observe the regulation or practice so pre- 
scribed. 


Section 303(r); 47 U.S.C. $ 303(r) 


Except as otherwise provided in this chapter, the Com- 
mission from time to time, as public convenience, interest, 
or necessity requires, shall— 


(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent 
with law, as may be necessary to carry out the 
provisions of this Act or any international radio or 
wire communications treaty or convention, or regula- 
tions annexed thereto, including any treaty or con- 
vention insofar as it relates to the use of radio, to 
which the United States is or may hereafter become 
a party. 


APPENDIX B 


Before the 
FEDERAL COMMUNICATIONS COMMISSION FCC 70-191 
Washington, D. C. 20554 43464 


In the Matter of 
American Telephone and Telegraph Company DOCKET NO, 16258 
and the Associated Bell System Companies 


Charges for Interstate and Foreign Com- 
munication Service 

American Telephone and Telegraph Company DOCKET NO. 
Long Lines Department 


Revisions of Tariff F.C.C. No. 260, Private 
Line Services, Series 5000 (Telpak) 

American Telephone and Telegraph Company DOCKET NO. 
Revision of American Telephone and Telegraph 


Company Tariff F.C.C, No. 260, Series 6000 
and 7000 Channels (Program Transmission Services) 


Anerfean Telephone and Telegraph Company DOCKET NO. 
uevision of Amarican Telephone and Telegraph 
Company Tariff F.C,C. No. 133, Teletypewriter 
Exchange Service 


PP IPI III DID IW 00 YH SOOO YOO 


MEMORANDUM OPINION AND ORDER 
Adopted: February 18, 1970 ; Released: February 24, 1970 


By the Commission: Commissioner Johnson dissenting. 


1. Pursuant to paragraph (5) (b) of the procedural recommen- 
dations of the Statement of Ratemaking Principles and Factors in Docket 
No. 16258, Phase 1B, which appears in Appendix A of our Order of July 
29, 1969 (18 F.C.C, 2d 761 @ 768), the Chief of the Common Carrier 
Bureau has recommended that Phase 1B of Docket No. 16258 be terminated 
without opinion on the merits by the Commission. In so doing, the 
Chief of the Common Carrier Bureau has advised the Commission that: 
A,T.&T. has filed new studies and made rate adjustments which it alleges 
comply with the Statement of Ratemaking Principles and Factors; the 
hearings in Docket Nos. 18128, 18684 and 18718 will determine whether they 
in fact comply with said Statement of Ratemaking Principles and 
Factors; and, prior to a full hearing, he takes no position thereon. Je 


have previously approved these procedures and accordingly will follow 
the recommendation of the Chief, Common Carrier Bureau. 


z In that Order we took note of the statement agreed to 


by the parties. We said: 


9. The record developed in Docket 16258 provides 
an examination of pricing principles which we be- 
lieve is of unprecedented scope in regulatory pro- 
ceedings. It affords a sound basis upon which to 
determine theoretical ratemaking principles which 
can then be tested and applied in the context of 
ratemaking proceedings dealing with respondents’ 
rate structure and the prices to be charged for 
their specific services. - - Implementation of 

the stipulation and development of such needed 

data will substantially benefit from the extensive 
testimony and cross-examination which occurred in 
docket 16258, and will permit us to proceed to the 
testing of specific ratemaking principles in the 
light of the issues in the Telpak-Private Line case 
(docket 18128), the new program transmission rates, 
and such additional issues that may arise. (18 
TLC. 2d 761, 764) - 


We imcorporated une record of Phase 1B into Docket 18128, noting that 
program and video transmission services had been excluded from that 
Docket and stated: ; 


The same ratemaking principles that: will be further 
considered in docket 18128 will be involved in con- 
nection with the new program transmission rates. 
When chose new rates are filed in tariffs, we will 
inake appropriate provision for their consideration 
in the light of the same ratemaking principles. (18 
F.C.C. 2d 761, 765) 


At that time no adjustment was anticipated in TWX rates which would 
require formai hearing. Since then, both Docket Nos. 18684 and 18718 
have been instituted involving program and TWX rates respectively. 


3. Consistent with our Order of July 29, 1969, we will 
incorporate the record of Phase 1B (Vols. 77-179 of the transcript 
and related exhibits, plus staff exhibits 1 through 8 and 37) in 
Dockets 18684 and 18718, "in order that we may then have the full.bene- 
fit of the extensive and informative record already developed and to 
prevent any duplication or repetition thereof in the consideration of 
the specific race issues involved in" those dockets. In the course of 
the hearings therein, it is expected that appropriate disposition will 
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be made of any related matters still pending in Docket 16258, such 
as the receipt into evidence of certain exhibits (FCC staff exhibits 
48 and 53 through 55), and corrections to Networks exhibits 6 and 
6A. (Tr. 21176) 


4. Phase 1B of Docket 16258 dealt with the issue of the 
appropriate ratemaking principles and factors which should govern 
the relationship among the rate levels for each of respondents’! 
principal services. As stated above, we are now terminating Phase 
1B without decision on this issue in order to determine the practi- 
cal effect of whatever principles are adopted with reference to 
specific rate problems. While the Commission has not approved the 
Statement of Ratemaking Principles and Factors which were agreed to 
by the parties in Docket 16258, the statement contemplates that the total 
interstate test period historical costs should be allocated among 
the various service categories in such a way as to estimate the costs 
which have been incurred for the provision of each service category. 

Such allocation may be useful to determine whether, 

during the test period, any service has burdened any other service. 
In the event it is determined that one service has burdened any 
other service, we should be in a position to order an elimination 
of the causes of such burden. Accordingly, we will include this 
issue in Dockets 18128, 18684 and 18718. Thus, it is contemplated 


that as a result of these further hearings, a determination will be 
made with respect to the appropriate rate level for each of Bell's 
major categories of service. 


5. Accordingly, IT IS ORDERED, that: 
Phase 1B of Docket 16258 is hereby terminated. 


Further proceedings in Docket 16258 will be subject 
to further order. 


The record of Phase 1B of Docket 16258, consisting 
of volumes 77 through 179 of the transcript, and 
related exhibits, including staff exhibits 1 through 
8, and 37, is incorporated by reference into Dockets 
Nos. 18684 and 18718. Any necessary rulings with 
respect to such exhibits, as noted in paragraph 3 
above, shall be made as required. 


In addition to the issues already specified in 
Dockets 18128, 18684 and 18718, there is hereby 
added to each of those Dockets the following issues: 


(a) Whether the rate levels for (1) message toll 
telephone service, (2) WATS, (3) private line 
telephone grade service, (4) private line tele- 


- 


graph grade service, (5) audio and video 
program transmission services, (6) TWX and 
(7) all other service are or will be just 
and reasonable within the meaning of Section 
201(b) of the Communications Act of 1934. 


Whether the rate levels for the above- 
mentioned services will subject any person 

or class of persons to unjust or unreasonable 
discrimination, or give any undue or unreason- 
able preference or advantage to any person, 
class of persons or locality, or subject any 
person, class of persons or locality to any 
undue or unreasonable prejudice or disadvan- 
tage within the meaning of Section 202(a) of 
the Communications Act of 1934, 


Whether the Commission should prescribe just 
and reasonable rate levels with respect to any 
or all of the above-mentioned services placed 
at issue by this order, and, if so, what rate 
levels shouldbe prescribed. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 
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TABLE OF CONTENTS 


STATEMENT OF ISSUES PRESENTED 


COUNTERSTATEMENT OF THE CASE 


A. 
B. 


Cc. 


ARGUMENT 


I. 


IIl. 


The First Telpak Proceeding. 
The General Investigation Of A.T.&I.'s Charges. 


The Telpak Tariff Provisions Challenged In This 
Proceeding. 


THE COMMISSION'S DECISION TO INSTITUTE AN 
INVESTIGATION INTO THE TELPAK TARIFF WHILE AT 
THE SAME TIME SUSPENDING THE RATE INCREASE 
AND PROVIDING FOR AN ACCOUNTING IS A NONRE- 
VIEWABLE ACTION. 


PETITIONERS HAVE FAILED TO SHOW THAT THE 
COMMISSION ACTED UNLAWFULLY OR BEYOND THE SCOPE 
OF ITS DISCRETION WHEN IT INSTITUTED AN INVESTI- 
GATION OF THE TELPAK TARIFF INSTEAD OF REJECTING 
IT SUMMARILY AS PETITIONERS HAD REQUESTED. 


That The Tariff Was Filed While Questions 
Regarding An Earlier Telpak Rate Increase 
Were Still Unresolved Does Not Require Its 
Summary Rejection. 


Charges That The Tariff Violates The Statement Of 

Ratemaking, Principles Agreed To By The Parties 

And That It Was Not Accompanied By Sufficient 

Supporting Data Are Without Merit And In Any 

Event Do Not Show That The Commission Abused 

Its Discretion In Invoking The Hearing And 

Accounting Procedures Specified In Section 204 

Of The Act. 

1. The Statement Of Rate Making Principles And 
Factors. 


2. The Filing Did Not Violate 61.33(a) of 
Commission's Rules. 


THE COMMISSION HAS NOT PREJUDGED THIS CASE. 


CONCLUSION 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE ASSOCIATED PRESS, No. 23,833, 
Petitioner, 


AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA, 
No. 23,836, 
Petitioner, 


AIR TRANSPORT ASSOCIATION OF AMERICA, 
UNITED AIR LINES, INC., 
EASTERN AIR LINES, INC., and 
EMERY AIR FREIGHT CORPORATION, 
No. 23,839, 
Petitioners, 


AMERICAN TRUCKING ASSOCIATIONS, INC., No. 23,841, 
Petitioner, 


AERONAUTICAL RADIO, INC., No. 23,842, 
Petitioner, 


NATIONAL ASSOCIATION OF MOTOR BUS OWNERS, No. 23,843, 
Petitioner, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, 


THE WESTERN UNION TELEGRAPH CO., 
AMERICAN TELEPHONE AND TELEGRAPH CO., 
BETHLEHEM STEEL CORPORATION, et al., 

Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENT 
FEDERAL COMMUNICATIONS COMMISSION 


STATEMENT OF ISSUES PRESENTED * 


I. Whether the Commission acted reasonably when 
pursuant to Section 204 of the Communications Act of 1934 
(47 U.S.C. 204) it provided for a three month suspension and 
accounting, instead of summarily rejecting the tariff pending 
its investigation of the lawfulness of Telpak tariff revisions 
in light of petitioners' allegations that: 

A. The carrier A.T.&f. failed to make a prima facie 
showing of the tariffs lawfulness. 

B, The rates amount to an illegal pyramiding. 

C. A.T.&12. has violated the parties’ "Statement of 
Rate Making Principles and Factors." 

D. The Commission has through previous decisions 
prejudged the outcome of the investigation before its 
initiation. 


II. Whether an order of the Commission in the 


above context is a final reviewable order. 


*/ This case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


ily/ 


The eight petitioners in this proceeding seek review 


of that portion of a Federal Communications Commission Memo=- 
randum Opinion and Order adopted October 29, 1969 (A. 558) 

which designated for hearing and investigation the lawfulness 

of a revision to the Telpak (or series 5000) portions of 
A,T.&1. Tariff 260 submitted by American Telephone and Telegraph. 
The tariff proposes: (1) an increase in rates for Telpak C 

and D base capacities, (2) a change from six (three in the 

ease of 150 baud service) to two in the number of telegraph 
channels which will be equivalent to a voice grade channel, 

and (3) an increase in rates for certain service terminals. 

In addition to ordering an investigation and hearing, the 
Commission, acting pursuant to Section 204 of the Communications 
Act of 1934, 47 U.S.C. 204, suspended the effective date of 
SS . 
l/ Petitioners are the Associated Press (AP), Aerospace Industries 
Association of America (Aerospace), Air Transport Association 

of America, United Air Lines, Inc., Eastern Air Lines, Emery 
Air Freight Corporation, Aeronautical Radio, Inc., and the 
National Association of Motor Bus Owners (NAMBO). The American 
Trucking Association also filed a petition for review on 

January 5, 1970, and along with the above petitioners sought 

and was denied injunctive relief by this Court on January 29, 
1970. American Trucking Association has not filed a brief 
within the time provided by F.R.A.P. Rule 30(a) and therefore 


pursuant to Rule 30(c) we hereby move for dismissal of its 
petition. 


athe 
these changes for the full three month statutory period (from 
November 1, 1969 until February 1, 1970) and provided that 
thereafter A.T.&I. must keep accurate account of all amounts 
received by reason of the increased rates pending completion of 
the wee (The text of Section 204 is appended.) After the 
above petitions for review were filed with the Court, the Coane, 
sion issued an additional Memorandum Opinion and Order (A. 724) 
disposing of various pending petitions and motions for reconsidera- 


tion which had been filed by some of the petitioners herein. The 


relief requested was denied in all respects. 


Essentially the Commission orders under review 
simply institute an investigation into the lawfulness of a 
recent revision of the Telpak tariff. The Telpak classifica- 
tion was initiated in 1961, however, and a full factual pres- 
entation of the present case requires some discussion of 


earlier proceedings involving the tariff. 


2/ The same order of the Commission also considered (para- 
graphs 2, 3, 4, 5, 7, and 8) the experimental series 11,000 
proposed by A.T.&I. None of the parties seeks review of the 
portion of the order dealing with series 11,000. 

3/ The Commission*s decisions are officially reported at 

20 F.C.C. 2d 383 and 21 F,C.C, 2d 1. 


~ 55 


A. The First Telpak Proceeding. 


Telpak is a private line service which was ini- 
tiated by A.T.&2, in 1961 for customers with large needs for 
telephone, telegraph, data and other forms of private line 
communications. It afforded these large users a volume 
service at reduced rates, and was allegedly offered to meet 
the competition of private microwave systems. At its 
inception the tariff contained four subdivisions, Telpak A, 
B, C, and D. The four categories differed only in number 
of private line channels involved. The Commission, after an 
investigatory hearing concluded in 1965, found the service to 
be discriminatory because it offered a bulk rate discount for 
large users although the cost of servicing users was not 
affected by volume. Telpak, Tentative Decision, 38 F.C.C. 
370, adopted 37 F.C.C, 1111; aff*d sub nom. American Trucking 
Assn., Inc. v. F,C,C., 126 U.S. App. D.C. 236, 377 F.2d lal 
(1966), cert. denied, 386 U.S. 942 (1967). The Commission 


also found there was no justification on the basis of 


Se ———————— 
4/7 It first became feasible for large communications users 
to build their own private microwave systems in 1960 when 

the Commission allocated frequencies for such use by private 


firms. See Allocation of Frequencies above 890 Mc, 27 F.C.C. 
359, 29 F.C.C. 825 (1960). 
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competitive necessity for the A and B Telpak service classifica- 
tions inasmuch as it would not be practical for a private line 
customer to construct his own microwave system if he needed the 
number of lines offered under A or B. While apparent competi- 
tive necessity for the Telpak C and D service was tentatively 
found, the Commission concluded that the rates had not been 
shown to be compensatory. On this point the decision stated: 


There is apparent justification for Telpak C 
and D Classification in terms of meeting competi- 
tion from private microwave systems having channel 
capacities comparable to those offered by such 
Telpak classifications. However, we are unable 
to determine on this record that the rates for 
Telpak C and D classifications are compensatory 
in relation to the costs of furnishing the 
services offered thereunder and, therefore, are 
unable to find that the other users of A,T.&I. 
services will benefit and not be burdened by the 
application of such rates. (37 F.C.C. 1118) 5/ 


5/ Telpak C offers the equivalent of 60 voice grade channels 
while Telpak D is a 240 channel offering. The Telpak rate 
structure contains two basic charges, one for base capacity on 
a per airline mile per month basis and the other for channel 
terminals which varies with the type of terminal equipment 
utilized (e.g., telephone, teletypewriter, data terminal 
equipment). The following figures, reflecting what this Court 
termed a "startling disparity” (126 U.S. App. D.C. at 241, 
377 F.2d at 126), show the difference between individual 
private line rates and the Telpak rates specified in the 
original tariff: 
Individual 
Private Lines Telpak 


(C) 60 Voice Grade Channels $18,900 $ 4,300 
(D) 240 Voice Grade Channels 75,600 11,700 
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The discrimination found between Telpak A and B and 
regular private line rates was ordered eliminated. The 
record was reopened, however, largely at the request of 
Telpak C and D customers so that further evidence could be 
taken on whether the C and D classifications were compensatory. 
In this connection the Commission noted that A,T.&I. was con- 
ducting cost studies of various services, including private 
line, for the then pending Domestic Telegraph Investigation 
(Docket No. 14650) and that "it should be possible to develop 
from these cost studies more positive data relating to the 


cost of furnishing Telpak C and D." 37 F.C.C. atlil2, 1118. 


B. The General Investigation of A.T.&I.’s 
Charges. 


The A.T.&2. study referred to above undertook to 
determine for the 12 months ending August 31, 1964, the in- 
vestment, expenses and revenues associated with each of 7 
different classes of communication service, making up the 


Bell System’s total interstate operations, i.e. message toll 


telephone service, wide area telephone service (WATS), tele- 


typewriter exchange service (TWX), private line telephone, 
private line telegraph, Telpak, and all other, The results 


of the study were presented by A.T.&I. for the record in 


- 8 - 

Docket No. 14650 on September 10, 1965. They disclosed wide 
variations in earnings among the various services. At one 
extreme, message toll telephone and WATS were earning at the 
rates of 10% and 10.2% respectively, while Telpak, at the 
other extreme, was earning at the rate of .3%. American 
Telephone & Telegraph Co., 2 F.C.C. 2d ee 

These results, revealing so wide a disparity in the 
levels of earnings among the various classes of service, was 
a major reason for the Commission's action in October of 
1965 (American Telephone & Telegraph Co., supra) initiating an 
investigation into the lawfulness of A.T.&2.'s charges for 
interstate and foreign communications services. (Docket No. 
16258). That order also raised issues relating to the relevant 
ratemaking principles and factors which should control in the 
distribution of the A.T.&1. total revenue requirements among 
its principal rate classifications. 

With the initiation of this proceeding the level of 
rates for the Telpak service became significant with regard to 
two issues: the more specific and detailed rate issue as to 
whether the service was compensatory and the general question 


of its contribution to the total interstate revenue requirements 


of A.T.&. 


6/ The Commission found it “significant that message toll 
telephone and WATS services, with the highest level of earnings, 
account for 85% of total interstate revenues." Id. 
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In order that the Commission might resolve these 
questions A.T.&1. was asked to submit additional cost data 
with regard to the Telpak service along with any proposed 
adjustments in the rates which might be reflected by the 
study. At the same time it enlarged the scope of the general 
investigation (Docket No. 16258) to include Telpak charges as 
well as those applicable to other services. iNPADAEMIRAS J) ISR OAs 
2d 30 and 31 F.R. 15104 (1966). Pursuant to these orders, 
A.T.82. submitted on January 9, 1967, cost data and new rate 
preposals representing the same levels as those now challenged 


TY 
by petitioners. 


Z7/ The following table compares the rates applicable at that 


time with the proposed new schedule: 


Applicable Proposed 
Rate Rate 


Interexchange Channels--per airline mile 


Telpak C Base Capacity . $30.00 
Telpak D Base Capacity $85.90 


Channel _ Terminals--per terminal 
Voice or teletypewriter: 
First Terminal 
Additional 


Telephone/Telegraph Equivalency 
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Thirteen months later, on February 1, 1968, tariff 
revisions were filed embodying these proposed increases in the 
Telpak rates. Prior to their becoming effective, however, 
A.T.8&2. asked special permission to withdraw them largely 
because of the customers’ complaints that the impact would 
be substantial and that in some cases the customers would be 
unable to make required adjustments by the proposed effective 
date of April 1, 1969. A.T.&. stated it would file a new set 
of revisions which would provide for a lesser increase and 
would serve as an intermediate step in achieving tbe level 
being withdrawn. On March 14, 1968, the Commission granted 
A.T.&f.'s request. Special Permission No. 5258 . 


AiT.&f. then filed a new tariff initiating the 


intermediate step of its rate increase to become effective 
8/ 


June l, 1968. The Commission suspended the rates for the 
full three month statutory period, thus making them effective 


on September 1, 1968. At the same time the Commission also 


_8/ In brief the new tariff reduced Telpak C from the originally 
proposed $30.00 to $28.00; and Telpak D from $85.00 to $60.00. 
Service terminal charges were lowered from $35.00 to $25.00 and 
the telphone/telegraph equivalency ratio was set at 1 to 6. See 
note 7, supra. 
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instituted a hearing into their lawfulness because of the 
still unresolved question, stemming from the original Telpak 
proceeding, as to the compensatory nature of the rates (see 
pp. 6-7, supra). In discussing the impact of the new rates 
on the users, the Commission reminded them that they "had been 
on notice since 1961 that Telpak rates presented substantial 
questions of lawfulness requiring formal investigation and that 
significant increases in these rates could result.” 33 F.R. 5900 
(A. 170, 172). Furthermore, the Commission explained that 
“the users should heneeforth govern themselves accordingly, and 
their communications budgets should be prepared with this con- 
tingency in mind.” 33 F.R. 5900. 

The hearing on the rate increases was deferred by the 


Commission in an Opinion adopted July 10, 1968, in which it 


explained that proper consideration of the Telpak rates was 


dependent on the result of two proceedings already being 
conducted. 13 F.C.C. 2d 853. In the first of these proceedings 
the Commission was considering whether competitive or other 
valid considerations justified the pricing discrimination exist~- 
ing in the Telpak offering; and, if so, whether A.T.&T.'s 
existing or proposed rates for Telpak would make an appropriate 
contribution to A.T.&f.'s total interstate revenue requirements. 


This pending consideration with respect to the revenue objectives 


mes 
appropriate to Telpak and other A.T.&I. services was, in 
the Commission's opinion, "of threshold essentiality to a 
determination of the reasonableness and lawfulness of the 
specific rates and rate relationships within the individual 
rates structure.” 13 F.C.C. 2d 856. 

The other proceeding involved the provision in the 


Telpak tariff which permits certain classes of private line 


customers to combine and share the use of lines in order to 
9/ 


take advantage of the discounted Telpak offering. _ The 


Commission explained that resolution of the lawfulness questions 
raised with regard to the sharing aspect of the Telpak service 
"may have an effect upon the market for Telpak services on the 
basis of which [A.T.&2. has] calculated their costs of furnishing 
such services, which costs have been presented by A.T.&f. in 


Docket No. 16258, in purported justification of their proposed 


—— ss sss 
‘9/ Both A.T.&f. and Western Union in their Telpak tariff 
offerings have provisions which permit shared use of Telpak 
facilities by pipe line companies, railroad companies, other 
rate regulated common or contract carriers or public utilities, 
non-profit communications organizations of such companies and 
Federal, state and local government agencies. An investigation 
of these Telpak tariff provisions was begun in 1967 (Docket No. 
17547) to determine the lawfulness of the present sharing pro- 
visions and whether and to what degree the provisions should be 
broadened. ' This proceeding has now been concluded and on June 
18, 1970, the Commission issued a Decision directing that the 
sharing provision be extended to all private line users. Telpak 
Sharing, FCC 70-619. 
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revised Telpak rates. This, in turn, could have a substantial 
impact on the overall level and revenue yield of Telpak rates 
as well as the propriety of the internal rate components of the 
Telpak schedule.” 13 F.C.C. 2d 856. 

Although some of the petitioners urged that the specific 
questions raised by the intermediate rise in the Telpak rates 
should be considered in the general investigation of A.T.&T. 
rates, the Commission concluded that such a consolidation would 
defeat the objectives of the general proceeding by encumbering 
it with the separable problem of examining “the propriety of the 
internal design or detailed components of the rate structure of 
a particular class of service.” 13 F.C.C. 2d at 855. 

In deferring the hearing the Commission, pursuant to 
Section 204 of the Communications Act, 47 U.S.C. 204, instituted 
an accounting order and directed the hearing examiner in the 
general rate investigation of all A.T.&1?. services “to take all 
feasible measures to achieve the earliest closing of the eviden- 
tiary record" so that a conclusion could be reached on “proper 


rate making principles and factors." 13 F.C.C. 2d at 857. 


Thereafter, the parties in the general rate investigation, along 


with members of the Commission staff, reached agreement on a 


mh 
"Statement of Ratemaking Principles and Factors." 18 F.C.C. 
2d 761. (A. 214-226). The "Statement" deals with both substance 
and procedure and, in effect, it sets forth a set of principles 
and accompanying procedures for applying the principles in 
specific ratemaking proceedings. 

The Commission on July 29, 1969, reviewed the "Statement" 
solely for the purpose of determining whether the implementation 
might facilitate the determination of appropriate rate making 
principles. _After reviewing the evidence presented and the issues 
considered in the general rate making investigation, the Commis- 
sion concluded that the “effective testing of the complex 
economic theories of costing and pricing which have been advanced 
- - - can best be accomplished by relating the principles advocated 
to specific rate proposals.” 18 F.C.C. 2d 761, 763. The Commis- 
sion then incorporated the relevant pricing and costing evidence 
submitted in the general investigation into the deferred pro- 


ceeding investigating the Telpak rate rise. 


C. The Telpak Tariff Provisions Challenged in 
this Proceeding. 


On October 1, 1969, A.T.&1. filed the second step of 


the Telpak rate rise, es the rates to the level it proposed 
10 


initially in January, 1967. This segment the Commission found 


10/ This second segment in the Telpak rate increase is the only 
one being challenged in this case. 
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presented the same lawfulness question presented by the first 
or intermediate rise that became effective in September of 1968. 
However, by October of 1969 the Commission had agreed to test 
the rate making methods that the various parties proposed in 
their "Statement of Ratemaking Principles and Factors” in the 


Telpak proceeding. And by this time, the Chief of the Common 


Carrier Bureau had issued a recommended decision in the Telpak 


Sharing Case referred to above (p. 12). Because of these 
circumstances, the Commission found there was no longer any 
need to defer consideration of the Telpak service and it 
ordered hearings to begin with regard to the intermediate 
rise and the increase presented for review here. 

In filing the October 1, 1969 revisions to the tariff, 
A.T.8&1. asserted that the increase in rate levels will improve 
the revenue cost relationship of Telpak and increase the contri- 
bution of that service to overall earnings. It justified the 
rate rises by cost studies submitted pursuant to the "Statement 
of Ratemaking Principles and Factors" which the parties had 


ll/ 
agreed upon in the general A.T.d1. rate proceeding. 


The petitioners argued before the Commission that 


Le 
1l/ While the mew rates are substantially higher than those which 
had prevailed up uttil September 1, 1968, when the first step of the 
rate increase became effective, they remain very much less than 
individual private line rates, as the following table shows: 
Discount over 
Individual TELPAK Private Lines of 
Private Lines Present Proposed _ Proposed TELPAK 
60 voice grade channels $15,450 $ 5,800 $ 7,200 53.4% 


24u0 voice grade channels 61,800 18,000 25,300 57.4% 


— Gu 
a) the increases violate the “Ratemaking Statement;" (b) the 
4 


tariff ought not to be accepted while an investigation of the 


earlier rate rise is still under way; and (¢c) suspension and 


investigation together with an accounting order are inadequate 
to fully protect the interests of the parties during the time 
the tariff would be under investigation. The Commission, while 
suspending the tariff for the statutory three month period, 
unanimously rejected these arguments (A. 558): 


The revised tariff schedules for Telpak, 

while raising questions that may be explored 

in hearing, cannot be construed as being so 
defective as to require rejection. The inter- 
ested parties will have ample opportunity during 
the proceeding in docket No. 18128 to explore 
those areas in which they express concern and 

to! develop their position on the record. (Para. 9) 


* * * 


We fail to perceive in petitioners’ pleadings 
sufficient circumstances that would require the 
extraordinary remedies they seek * * * {I]t 
suffices to say that we find no necessity for 
the imposition of such extraordinary relief. 
However, we are not deciding at this time the 
extent of our authority to grant the kind of 
relief petitioners request. (Para. 10) 12/ 


————————————————— 
12/ Two Commissioners did, however, dissent from the action suspending 
the tariff for three months on the grounds that an adjustment in the 
Telpak rates was long overdue and that the users had long been on 
notice of this fact. Commissioner Nicholas Johnson believed that "for 
purposes of a hearing and accounting order a 1-day suspension would 
serve as well as the 90-day suspension by the Commission." He argued 
against the longer. suspension on the grounds that "Telpak is a service 
which the Commission has believed could be noncompensatory; that is, 
its rates do not compensate Bell for its costs and are designed to 

meet competition for private carriers" and that "Telpak users have 
been on notice for 8 years that the Telpak rates may be noncompensatory 
and for months that rate increases were coming." Id. at 390. 
Commissioner Kenneth Cox also disagreed with the 90-day suspension “in 
view of the long delay in correcting the discriminatory Telpak rates. 
Seo peat soo 
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Following the Commission's decision to initiate an 
investigation and hearing all the petitioners sought a stay of 
the Commission's order before this Court. With the exception 
of the Associated Press, they also petitioned the Commission to 
reconsider its action, again arguing that A.T.&. should be 
directed to withdraw the increases or that the Commission should 
reject them outright. In support they asserted that the Commis- 
sion committed error by allegedly trying to negotiate rate levels 
for specific services as a part of the continuing surveillance 
procedures used in reviewing the Bell System's interstate opera- 
tions. They also maintained that irreparable injury would occur 
if the rates were to become effective. 

On January 16, 1970, the Commission, after explaining 
that the surveillance proceedings had not resulted in the Telpak 
tarift changes submitted by A.T.&., assured the petitioners that 
"A.T.&T. has no resort to any argument that such rates were part 
of an offset arrangement. . . . [and that] these rates, as all 
rates filed by carrier initiative, must meet the statutory require- 
ment-.” (A. 726-727). With regard to petitioners’ argument that the 
accounting provisions were inadequate, the Commission explained 
that petitioners had long been aware that A.T.&I. would file the 
rates under consideration and that there were alternative damage 
remedies available should the accounting prove to be insufficient. 


On January 29, 1970, the Court also rejected petitioners’ 


arguments of irreparable injury and denied their requests for stay. 
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ARGUMENT 
Under the Communications Act (which is to be distin- 
guished in this respect from other enabling legislation such as 
the Natural Gas Act), neither the acceptance of a tariff by the 
Commission nor the effectuation of rate schedules contained 
therein affects the question of its lawfulness. That matter is 
considered only after the Commission has held a hearing and 


approved or prescribed the rates and in so doing made them 


Commission approved rates. See Public Utilities Commission of 


the State of California v. United States, 356 F.2d 236 (9th Cir. 
1966); Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Ry. 
Co., 284 U.S. 370 (1932). 

Section 204 of the Communications Act (47 U.S.C. 204) 
specifically empowers the Commission, either upon complaint or 
on its own initiative, to enter upon a hearing concerning the 
lawfulness of proposed rate increases and, pending the outcome 
of such a hearing, to suspend those rates for a maximum period 
of 90 days from the date on which they would otherwise become 
effective. Section 204 also leaves to the Commission's dis- 
eretion whether or not to provide an accounting once a tariff 


is under investigation. The Commission's orders under review 
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institute such an investigation and provide for an accounting, 
so that if the rates are found to be unlawful refunds may be 
made. The proceeding is now under way with A.T.&I.’s direct 
case having been submitted in written form on April 1, 1970. 
These cases thus come to the Court while the | 
Commission proceeding is still in progress. We argue (Point I, 
infra) that for this reason the Commission's orders are not 
final and are therefore not reviewable. We believe that since 
the agency’s statutory functions have not yet been completed 
petitioners are seeking in essence what this Court recently 
termed an “unwarranted judicial intrusion prior to the exercise 
of administrative expertise” Ad Hoc Committee on Consumer 
Protection v. United States, Case No. 24,022, Order filed 
March 17, 1970; see also Arrow Transportation Co. v. Southern 
Railway Co., 372 U.S. 658 (1963). However, assuming arguendo 


that the cases are properly before the Court at this time, the 


questions presented are necessarily quite limited, since the 


only thing the Commission has yet decided is to hold an investi- 
gation. Petitioners have briefed at considerable length a number 
of asserted issues, but most of them involve in one form or an- 
other the claim that the Commission abused its discretion when 

it invoked the statutory scheme embodied in Section 204 and 
commenced its investigation. We will show (Point II) that there 
is no substance to these claims. And finally the contention by 
some of the parties that the Commission has improperly prejudged 


the case is demonstrated to have no basis (Point III). 
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THE COMMISSION'S DECISION TO INSTITUTE AN 
INVESTIGATION INTO THE TELPAK TARIFF WHILE 
AT THE SAME TIME SUSPENDING THE RATE 
INCREASE AND PROVIDING FOR AN ACCOUNTING 
IS A NONREVIEWABLE ACTION. 

Congress has conferred on this Court jurisdiction to 
review only final orders of the Federal Communications Commission. 
28 U.S.C, 2342 (1965-66); Southland Industries v. F,C,C., 69 App. 
D.C. 82, 99 F.2d 117 (1938). While not necessarily the last 
order entered in a proceeding, to be final an order must “impose 
an obligation, deny a right or fix some legal relationship as a 
consummation of the administrative process." Chicago & Southern 
Air Lines v. Waterman Steamship Corp., 333 U.S. 103, 113 (1948). 


See also Columbia Broadcasting System v. United States, 316 U.S. 


407 (1942); Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 


293, 211 F.2d 51, cert. denied sub nom. Japan-Atlantic & Gulf 
Conference v. United States, 347 U.S. 990 (1954); Bethesda- 
Chevy Chase Broadcasters, Inc. v. F,C,C., 128 U.S. App. D.C. 185, 
385 F.2d 967 (1967). 

When applied to the statutory procedure of Sections 
204 and 205 of the Communications Act it is clear that the order 
in question here, designating the question of lawfulness of the 
Telpak revisions for hearing, neither imposes an obligation, 


denies a right, nor fixes a legal obligation. To be sure 
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petitioners must pay the higher rates pending the outcome of 

the hearing (just as the carrier is required to forego the 
increase during the suspension period), but “to mitigate that 
hanashipe suspension and accounting procedures have been set 

by statute and were expressly provided for by the Commission 

in this case. 

Petitioners? assertion that the fact that the Commission 
chose to hold a hearing rather than reject the rates outright 
demonstrates that the matter is ripe for review or that peti- 
tioners* rights have been irreparably fixed is clearly contrary 
to relevant precedents. Such a "preliminary determination” 
amounts to no "final action subject to judicial review.” 

National Industrial Traffic League v. United States, 287 F. 
Supp. 129, 130-131 (D.D.C. 1968), aff'd per curiam 393 U.S. 535. 
Insofar as petitioners contend that the interim applicability 

of the challenged rates causes them injury and thereby raises a 
reviewable issue, they are in effect quarreling not with the 
Commission*s action but- with the statutory scheme established by 
Congress. The accounting procedure invoked pursuant to Section 


204 coupled with the damages provision of Section 207 effectively 


13/ Arrow Transportation Co. v. Southern Railway Co., supra at 
665-666. 
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ecurtails any damage that may befall petitioners pending a hearing. 
If petitioners prevail on the merits in the proceeding before 

the agency they can be compensated for the higher rates now 

being paid. But the mere fact that the proceedings ordered by 
the Commission may cause inconvenience or force some customers 

to choose between paying the higher rates or discontinuing the 
service does not render the agency's action reveiwable. Arrow 


Transportation Co. v. Southern Railroad Co., supra; Myers v. 


Bethlehem Shipbuilding Corp., 303 U.S. 4¥L, 50-52 (1938). 


For this Court to review at this time the Commission's 
determination that an investigation is necessary with regard to 
the Telpak filings would be to obviate the Commission's Congres- 
sionally delegated legislative function to determine when a rate 
investigation is necessary and would effectively nullify the 
Commission's power to review rates and determine their reason- 


ableness. Arrow Transportation v. Southern Railway, supra. Thus, 


in Booth v. A.T,8f., 253 F.2d 57, 58 (7th Cir. 1958), where a 


complainant sought a determination that certain rates were unrea- 
sonably high, the Court upheld a district court's action in dis- 
missing the complaint: “Rate making is an administrative not a 
judicial function for *[t]o reduce the abstract concept of reason- 
ableness to the concrete expression in dollars and cents is the 
function of the Commission.’ Montana-Dakota Public Utilities Co. 
v. Northwestern Public Service Co., 1951, 341 U.S. 246, 251, .- - 
Responsibility for determining just and reasonable long distance 


telephone rates is in the ECC 


=a5 

The Supreme Court has repeatedly held that a regulatory 
agency’*s ratemaking power includes the right to choose its 
method of investigating rates. In fact, "the basis for the 
holding [in the Permian Basin Rate Cases and all the other cases 
cited by petitioners going to the Commission's power to reject 
tariffs] was the principle that the tlegislative discretion 
implied in the rate making power necessarily extends to the 
entire legislative process, embracing the method used in 
reaching the legislative determination as well as that deter- 
mination itself.** American Lines v. Louisville & N.R. Co., 
392 U.S. 571, 592 (1968). See also Arrow Transportation v. 
United States, supra. Indeed if as Arrow holds, a court may 


not review an exercise of the Commission’*s authority with 


respect to suspension of rates pending an investigation, it is 


at least equally evident that a court should not enjoin the 


investigation itself when as here it is undertaken pursuant to 
14/ 
the same statutory authority and (unlike Arrow) the hearing 


orders afford substantial protection to affected interests 


l4/ In Arrow the Lower court concluded, and the Supreme Court 

did not disagree, that there was "a grave danger of irreparable 
injury, harm or loss" to the complaining party but that even so no 
suspension of rates beyond the statutory period could be ordered. 
372 U.S. at 661-662, 


Sa 

pending conclusion of the proceedings. Congress has conferred 
on the Commission the responsibility for passing in the first 
instance on the lawfulness of the rates. To consider the merits 
of petitioners' arguments that the tariff should have been 
rejected at the outset is to involve the Court in questions 
relating to its lawfulness or reasonableness that the Commission 


has not yet decided. This is precisely what Arrow prohibits. 
15/ 
The cases relied on by petitioners in support of their 


argument for judicial review at this time arose in different 
16/ 
regulatory contexts. They presented reviewable actions because 


the reasonableness of the rates had been approved by the agencies 
or by force of law under the respective regulatory schemes when 
contract agreements were filed. The court, in reviewing the 

new rates filed by carriers, was able as a matter of contract 


and statutory interpretation to determine that the filing was 


15/ See for example the cases cited in brief of NAMBO, p. 27, 
Memphis Light, Gas & Water Div. v. Federal Power Commission, 

L102 U.S. App. D.C. 77, 250 F.2d 402 (1957) 3 Cities Service Gas 
Company v. Federal Power Commission, 255 F.2d 860 (10th Cir., 
1968); Mobile Gas Service Corp. v. Federal Power Commission, 

215 F.2d 883 (3d Cir., 1954), affirmed sub nom. United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., et al., 350 U.S. 332 
(1956); and City of Los Angeles v. Federal Maritime Commission, 
128 U.S. App. D.C. 326, 388 F.2d 582 (1967). 

16/ Thus in Isbrandtsen v. United States, supra, on which the 
petitioners rely heavily, this Court specifically noted that the 
applicable statute involved an “entirely different scheme of 
regulation” from that embodied in the Interstate Commerce Act 
(which is in all material respects the same as Title II of the 
Communications Act). 93 U.S. App. D.C. at 299, 211 F.2d at 221. 
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on its face in violation of the rates approvea by the agency. 
In sum both the circumstances and the subject 
matter of the proceeding are such that it would be improper 
for the Court to review petitioners' claims at this juncture. 
The Commission's orders are interlocutory, not final. They 
take account of any interim impact on petitioners in the 


manner specified in the statute--by providing for an accounting 


that will make possible a refund if the rates are found unlaw- 


ful. And the substantive issues presented, bearing as they 
do on the lawfulness of the tariff, would involve the Court 
in the very matters which are now under consideration in the 


Commission proceeding. 


Sec 


PETITIONERS HAVE FAILED TO SHOW THAT THE 
COMMISSION ACTED UNLAWFULLY OR BEYOND THE 
SCOPE OF ITS DISCRETION WHEN IT INSTITUTED 
AN INVESTIGATION OF THE TELPAK TARIFF 
INSTEAD OF REJECTING IT SUMMARILY AS 


PETITIONERS HAD REQUESTED. 


All of the petitioners have made extensive arguments 
in which they have sought to demonstrate that the Commission 
has the power to refuse to accept a tariff filing. This is a 
question that is not really before the Court, however, since 
the Commission's orders do not hold that the agency lacks the 
requisite authority but that the exercise of any such authority 
would be inappropriate in the circumstances of this case. The 
Commission determined as a matter of discretion that the proper 
course to follow was the hearing route provided for in Section 
204 of the Act and in so doing it rejected petitioners’ claim 
that the only rational course open to the Commission was to 
refuse to aceept the tariff at the threshold. We have argued 


above that in terms of finality the Commission’s determination 


had no cognizable impact on petitioners and was therefore not 


reviewable. In any event, we think it clear beyond question 
that the agency was well within its discretion in acting as it 


did. 
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Petitioners* burden of demonstrating an abuse of 
discretion is obviously a heavy one since Congress has con- 
ferred on the Commission broad authority to determine the 
scope of its inquiry and regulate the course of its proceed- 
ings. See Sections 4(i), 4(j) of the Act, 47 U.S.C. 154(3), 
(3); F.C.C. v- WIR, 337 U.S. 265 (1949); F.C,C. v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940). Summarizing the holding 
of these and similar cases the Supreme Court recently stated: 


In the Pottsville Broadcasting case, this Court 
stressed, in upholding this delegation of broad 
procedural authority, the established principle 
that administrative agencies "should be free to 
fashion their own rules of procedure and to 
pursue methods of inquiry capable of permitting 
them to discharge their multitudinous duties.” 
309 U.S., at 143, This principle, which has been 
upheld in a variety of applications, is an out- 
growth of the congressional determination that 
administrative agencies and administrators will 
be familiar with the industries which they 
regulate and will be in a better position than 
federal courts or Congress itself to design 
procedural rules adapted to the peculiarities 
of the industry and the tasks of the agency 
involved. F,C,C. v. Schreiber, 381 U.S. 279, 
290 (1965). 


The Court's opinion makes clear that the Commission'*s power 


"to make ad hoe rulings in specific instances" (381 U.S. at 
289) is equally broad. Here the Commission determined that it 


did not have enough information to resolve the questions raised 
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by the tariff so it initiated a hearing at which all parties 


would have an opportunity to be heard. Surely only the most 


compelling demonstration of adverse consequences to the 


petitioners or the public would warrant the Court's disturbing 
this action. No such showing has been made. 

As: we understand their briefs, petitioners’ arguments 
may be summarized as follows: It was an abuse of discretion for 
the Commission to accept the tariff and institute an investiga- 
tion because’ (L) hearings had not yet been concluded on a Telpak 
vate increase instituted in 1968; (2) the tariff violated a 
stipulation between the parties as to “ratemaking principles and 
factors"; and (3) the tariff was not accompanied by the supporting 
data required under the Commission’s rules. We discuss these 
contentions seriatim, 


A. That The Tariff Was Filed While Questions 
Regarding An Earlier Telpak Rate Increase 


Were Still Unresolved Does Not Require 


Its Summa Rejection. 
177 


The petitioners assert that the Commission should 
not have allowed the tariff to be filed until its investiga- 
tion into the lawfulness of the first rate increase had 


17/ NAMBO Brief, pp. 18-20; Associated Press Brief, pp. 22-25; 
Airline Industry Brief, pp. 29-33; Aerospace Brief, pp. 12-23. 
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been resolved. The fact that the Commission did not for this 
reason reject the rates will, the petitioners assert, "prejudice 
orderly and efficient procedure” and allow A.T.&f. to earn in 
excess of the allowed rate of return for its services. Also in 
the same vein petitioners make the assertion that the Commission 
has violated the mandate of Section 204 of the Communications 
Act to "give to the hearing and decision" of questions posed by 
carrier filed tariffs "preference over all other questions 


pending before it.” 47 U.S.C; 204. These assertions, petitioners 


argue, present grounds warranting extraordinary relief in the 


form of an order by this Court directing the Commission to reject 
the tariff. 

Petitioners attempt to convey the impression that the 
present rate increase is simply the most recent of a long series 
of Telpak rate rises that have had the effect of inundating the 
Commission's processes while subjecting unprotected customers 
to one increase after another with no action being taken to 
determine the lawfulness of the increases. The events preceding 
the increase in issue here do not support these claims. In fact 
since 1961 the petitioners have in effect been faced with one 


inerease in rates, the first intermediate level of which became 
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effective in September of 1968, and the second level (which is 
challenged here) becoming effective February 1, 1970. Both 

have been subject to an accounting following a suspension for 
the full statutory period so that if one or both of the increases 
are found unlawful compensation can be made. Moreover, the fact 
that the increase has come in two steps rather than one stems in 
large part from protests by petitioners and other customers that 
they could not readily absorb at one time an increase of this 
magnitude. This led A,T,8I, to withdraw its original proposal 
made in 1967 and to resubmit it in its present form, providing 
the same rate level but one that would be achieved gradually 
over an eighteen month period. 


Nor is there merit to the contention that the proceed- 


ing has been unduly delayed and that this required the Commission 


to reject the second stage of the increase until the investiga- 
18/ 
tion of the first stage has been completed. The Commission 


decided in 1968 to defer an immediate hearing on the level of 


the Telpak rates because it was concurrently considering in 


18/7 Logically the opposite would seem to be true. If the 
carrier believes its present proposal reflects the proper 
rates, the investigation should focus essentially on them, 
Otherwise, a second hearing might well be required after the 
first is completed. This is not to say that the Commission is 
powerless to protect its processes from a long succession of 
rate increases which threaten to postpone indefinitely any 
determination of their lawfulness. But this is not what 
happened here, despite the contentions to the contrary of 
some petitioners. 
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another proceeding possible methods and factors to test the 
validity of what would be the proper rate of return for a 
particular A.T.&2. service (A. 176 ). Until this preliminary 
consideration was resolved, the Commission concluded that the 


rate levels for the Telpak service could not be properly 
197 
assessed. However, the Commission stated: 


In view of our temporary deferral of hearings 
in [the Telpak rate case] it is increasingly 
important that the proper ratemaking principles 
and factors be determined . . . as expeditiously 
as possible, While we are confident the proceed- 
ing has progressed with commendable speed, we are, 
nevertheless, directing the hearing examiner to 
take all feasible measures to achieve the earliest 
closing of the evidentiary record on this particular 
issue. (13 F.C.C. 2d at 855) 


A year later, before the second adjustment was made 


to the Telpak service, the parties formed a statement of rate~ 


making principles and factors which the Commission “reviewed ... 


solely for the purpose of determing whether the implementation 


of the suggested procedures might facilitate the determination of 


19/ This is the oniy instance in this proceeding where it could 
conceivably be argued that the Commission failed to give the 
investigation the "preference" over other pending matters 
referred to in Section 204. No review of the Commission's 
action was sought at the time, and in any event, as explained 
above, the delay was seen as promoting rather than delaying 


ultimate resolution of the issues. 
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appropriate ratemaking principles for interstate services of the 
Bell System.” (A. 215) The Commission concluded that the various 
methods urged by the parties could be tested in the Telpak 
proceeding. The agreement was noted by the Commission in July 
of 1969 and in October 1969, A.T.&T. submitted the second step 
of the Telpak rise. The Commission ordered hearings to begin 
on November 1, 1969. 

As this history demonstrates the Commission has from 
the outset been concerned with a speedy resolution of the issues 
presented by Telpak, though not at the cost of leaving unanswered 
important questions that are preliminary to proper consideration 
of the tariff. See A.T,§T. Private Line Case, 18 Pike & Fischer, 
R.R. 82, 84.. Since the Spring of 1968 when the investigation 
began until the present, the tariff has been under active considera- 
tion, either in that proceeding or in the related general inquiry. 
Thus, this is not, as petitioners suggest, an instance of admin- 
istrative inaction nor one in which the mandate of Section 204 


has been violated. Rather the record shows that the agency is 


moving in an orderly way toward the resolution of a complex 
208/ 


problem, 


20/ The further allegation that A,T,&I.earns in excess of the 
overall allowable rate of return, is irrelevant to the basic 
question posed here as whether the level of return maintained by 
the Telpak service is compensatory. Moreover, as we show infra, 
any increase in revenues based on the current Telpak rate 
schedules has been offset by rate reductions in other services. 
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In any event nothing in petitioners’ arguments as to the 
course of the proceeding thus far warrant setting aside the 


orders under review. As the Commission stated (A. 563) related 


preliminary questions have been sufficiently resolved to allow 


the investigation to go forward and it is currently proceeding 
in an orderly way. Prehearing conferences have been held and on 
April 1, 1970, A.T.&f. submitted written testimony in support of 
its rate proposals, together with cost and marketing studies. 
These are under study by the other parties to the hearing prior 
to their being subject to cross-examination. Why it is arbitrary 
for the Commission to proceed in this manner instead of imposing 
a prohibition on the filing of the second rate rise while it 
pursues an investigation into the first is something that peti- 
tioners, notwithstanding the prolixity of the arguments, have not 
demonstrated. 

B. Charges That The Tariff Violates The Statement 

Of Ratemaking Principles Agreed To By The Parties 


And That It Was Not Accompanied By Sufficient 


Supporting Data Are Without Merit And In Any 
Event Do Not Show That The Commission Abused Its 


Discretion In Invoking The Hearing And Accounting 
Procedures Specified In Section 204 Of The Act. 


Petitioners contend that the tariff should have been 
rejected because of certain alleged formal defects. Specifically 
€hey make two arguments: that the tariff as filed constitutes a 


violation of the "Statement of Rate Making Principles and Factors” 


me Te 

stipulated to by the parties in July of 1969 (18 F.C.C. 2d 761); 
and that the form of the tariff schedule violates Commission 

Rule 61.33(a) (47 CFR 61.33(a)). Both of these arguments are 
erroneous in fact and neither would in any case constitute ground 
for setting aside the Commission's determination to hold hearings 


on the proposed rate increases. 


1. The Statement of Rate Making Principles and Factors. 
The Statement of Rate Making Principles and Factors in question 


was arrived at in the already referred to general investigation 
of A.T.81.'s rates and charges (Docket No. 16258) where the 
Commission considered at length what considerations should govern 
the relationship among the rate levels for each of A.T.&T.'s 


principal services. After 100 days of hearing, 12,000 pages of 


testimony and following cross-examination, but before rebuttal 


testimony, the parties, consisting of carriers, customers and 
members of the Commission's Common Carrier Bureau staff, reached 
agreement on a statement setting forth ratemaking principles and 
accompanying procedures for implementing their consideration (18 
F.C.C. 2d 761 (A. 214). The “Statement” begins with a list 

of principles and factors to which the parties but not the 


Commission stipulated and is followed by a list of procedures 


526 5 
to be utilized to implement their consideration. 
These procedures were approved by the Commission (A. 215). 

The parties stated in their agreement that in substance 
the statement should serve as a “guide for further detailed 
studies of rate levels and rates." 18 F.C.C. 2d 768 (A. 224). 
Petitioners concede (See e.g. Brief for Aerospace Industries 
Association of America) the Commission "made it abundantly 
clear . . . that we were not necessarily approving the stipula- 
tion, merely noting it.” 20 F.C.C. 2d at 385-386. See also 
18 F.C.C. 2d at 764. And, in fact, they do not claim that the 
Commission has violated that portion of the statement it agreed 
to implement. Instead, they argue on the basis of language 


formed as part of the stipulation that preceded the actual 


procedures approved by the Commission that A,T.&I, and its 


customers “had negotiated a contractual right to have the 
‘studies submitted, assimilated, tested, probed, evaluated, 
discussed, and, where appropriate, modified, . . . before any 
consideration could,be given to the tender of formal tariffs for 
statutory effectiveness.” Brief of Airlines, p. 34. 

The actual controversy with regard to the statement 


centers on a part of the stipulation noted by the Commission 
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but not approved as part of the procedures. It is the position 
of the petitioners that A,T;&I. did not provide the customers 
with "meaningful participation” in the making of its cost 
studies that served as the basis of the rate rise. A.T.&. 
(Br. p. 56) on the other hand claims that the petitioners were 
invited to well publicized meetings on ten different occasions. 
However, regardless of whether or not this was “meaningful” 
participation, the essential question now is whether or not 
there are substantial questions affecting the lawfulness of 

the tariffs and this, the Commission has decided, can best 

be determined on a full record after a hearing. 

Petitioners in arguing that the rate should be rejected 
on this basis attempt to analogize the agreement to contractual 
rights of parties under the Natural Gas Act, 15 U.S.C. §717 et 
seg., where the filing of certain agreements with the Federal 
Power Commission is tantamount to the Commission approving the 
rates” But such a consideration is inapt when applied here, 
for unlike provisions of that Act, the Communications Act makes 
no provision for the filing and approval of such rate agreements 
by the Commission. See United Gas Pipe Line Co. v. Mobile Gas 
Service Corp. et al., 350 U.S. 332, 338. 


2l/ Cf. F,P.C. v. Sierra Power Co., 350 U.S. 348 (1956). 
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2. The Filing Did Not Violate 61.33(a) of Commission's 


Rules. A.P.'s attempt to demonstrate that the tariff is defec- 


tive on its face in that it violates 61.33(a), 47 CFR 61.33(a), 


of the rules is premised on an assertion never made before the 


Commission, namely that 61.33(a) requires a carrier in transmitting 


a tariff change to accompany the tariff with a prima facie show- 


22/ 


ing in support of the change. 

The rule relied upon, 61.33(a), which governs the 
content of letters of transmittal accompanying tariff filings 
reads in pertinent part as follows: 


[G]ive a statement showing in detail the 
reasons for all changes in charges or 
regulations and in case any such change 
results in charges, the facts upon which 
the carrier relies in justification thereof. 


A.P.'s assertion that this means a prima facie showing 


was never presented to the Commission and is therefore improperly 


en 
22/ The argument that the Telpak tariffs should be rejected because 
of their violation of Commission rules is pushed to its extremity 
when the Associated Press alleges (Br. p.18) that the change in 
telegraph/telephone equivalency ration from 6 to 1 to 2 to 1 should 
have been desigated-in the margin of the tariff as a tariff 
increase by the letter "I" instead of as a tariff change by the 
letter "C", Even assuming arguendo that A,P, is correct, such 

an argument is formalistic and frivolous and hardly presents 
justification for rejecting tariff changes that present basic 
questions with regard to their compensatory nature and are the 
subject of an extensive Commission investigation. The error 

would at the most require the quick use of an eraser and, pen to 
correct the error, leaving totally unresolved the questions of 
substance. 
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presented to this Court (Section 405, 47 U.S.C. 405). Moreover, the 


assertion is plainly an inaccurate reading of the above rule 


which provides that a "showing in detail” must be eee but 
: 23 


does not state that the showing must be prima facie. In any 
event, however, the showing made by A,T.&I. was presented in 
detail and it is precisely these details that the petitioners 
A.?. (Br. 17-22) and the Airline industry parties (Br. 36-38) 


have addressed themselves to in arguing that they are 
defective. 


23/ A.P. relies on a Notice of Proposed Rule Making (34 F.R. 17116) 


to change the form of tariff submissions. Whether or not this show- 
ing was adequate under the new proposed rule is irrelevant to the 
determination of whether the current rule's standard was met here. 
What the proposal makes clear is that the present standard for 
acceptance of a tariff change is not that it be accompanied by a 
prima facie showing. 


24 The actual showing consists of the following items which 
accompanied the letter of transmittal: 
1. Interstate Private Line Market Study 
2. ULRIC Analysis of Telpak, PL Telephone, 
and PL Telegraph services 
3. LRIC Tariff F.C.C. No. 260, Series 1000, 2000, 
, 3000, 4000 and 5000, Cost Analysis 
4%. LRIC Tariff F.C.C. No. 260, Series 1000, 2000, 
_ 3000, 4000 and 5000, General Work Papers, 
Common Cost Factors, Computer Program Data, etc. 
5. 1967 Fully Distributed Embedded Cost Study 
Work Papers Volume II 


Significantly A.P, has not requested that all of these items be 
placed in the Appendix so that the Court can pass on its 
assertion that the showing contained therein was sufficient, 
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Significantly, petitioners in asserting that this 
rule was violated have not asserted that their procedural rights 
were in any way curbed. Each has filed numerous pleadings directed 
to the filing and will be given opportunity in the hearing to 
develop the validity of their contentions. The Supreme Court 
in considering rules similar to 61.33 governing filings before 
the I.C.C. explained in American Farm Lines v. Black Ball Freight 
Service, decided April 20, 1970, 38 U.S.L.W, 4310, 4313, that 
the Commission's judgment as to when it has been sufficiently 
informed on tariff filings is nonreviewable unless there is 


ta showing of substantial prejudice to the complaining party. 


NLRB v. Monsanto Chemical Co., 205 F.2d 763." The purpose 


of rules of this kind, the Court's opinion makes clear, is 
not “primarily to confer important procedural benefits upon 
individuals in the face of otherwise unfettered discretion.” 


Id. 
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III, THE COMMISSION HAS NOT PREJUDGED THIS CASE, 

Petitioners attempt to lend this proceeding an appear- 
ance of reviewable finality despite its interlocutory nature by 
suggesting that the Commission has prejudged the hearing issues. 
Even were this contention not manifestly contrary to fact, it 
could not be dispositive since questions of prejudgment cannot 
be resolved in advance of an actual ruling. 

The Airline Parties (pp. 21-29) and NAMBO (pp. 13-16) 
note that as a result of the Commission's continuing maar end 
of Bell System*s interstate operations, rate reductions for inter- 
state long distance telephone calls were filed totaling 


$150 million per year, Also at the same time and in addition to 


the $150 million reduction, A.T.&2. had agreed to file reductions 


2Y Conferences between members of the Commission or Commission 
staff personnel and telephone company representatives have been 
part of continuing surveillance for nearly 30 years. See F.C.C. 
Annual Report, 1937, p. 91. In recent years, the Commission has 
held informal reviews of the Bell System's interstate operations 
and earnings. The purpose of these meetings is to keep the 
Commission informed of the level and trend of the Bell System's 
interstate earnings and, in conformity with the continuing 
surveillance program, promptly to pass on the benefits of 
reduced rates to the public. The carrier*s customers have a 
statutory right to direct challenges to the rates and request a 
formal hearing on the issue of their reasonableness. These pro- 
cedures have been judicially approved in Public Utilities 
Commission of the State of California v. United States, 356 F.2d 
236 (9th Cir., 1966), cert. denied, 385 U.S. . 


- hh = 
for interstate and long-distance telephone calls of about $87 
million representing an offset to increases in revenues from 
higher rates proposed by A.T.&2. for television and audio 
transmission, Telpak and TWX services. 

These reductions were initiated by the carrier but 
because they were announced by the Commission in a press 
release (A. 572), petitioners attempt to argue that the 
Commission has expressly found them lawful. Using this asser- 
tion as premise, petitioners conclude that the Telpak rate 
increases, because they were included as part of the $87 million 
offset, have been prejudged. 

The Commission considered petitioners’? arguments with 


regard to prejudgment in great detail, explaining that the con- 


siderations which led A.T.&f. to raise the Telpak rates were 


based on cost studies completed long in advance of the surveil- 
lance proceedings. Moreover, the Commission noted that the 
$87 million offset was unrelated to the reductions that resulted 
from the overall surveillance of the rate of return. 

The $87 million offset, which included the Telpak 
rises, in reality left the overall rate of return unaffected. 


Demonstrably, petitioners are incorrect when they assert that 
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Telpak rises are tied to the surveillance of A.T.&T.'s overall 
rate of return. In any event, it has long been held that 
Commission announcement of rate changes filed as a result of 
surveillance proceedings does not render them Commission approved 
rates. Public Utilities Commission of the State of California v. 
United States, supra. 

Beyond what the Commission has already stated on this 
point (A. 725-727), the argument that petitioners will not receive 
a fair hearing is, as a matter of law, unanswerable at this 
point. The Commission has stated that "no decision as to the 
lawfulness of the Telpak tariff offering or the specific rates 
provided for therein" has been made. As this Court has stated: 
"Until and unless the contrary is shown, we must assume that the 
Commission will act in good faith in respect to that declaration.” 
Peoples Broadcasting Co. v. F.C.C., 93 U.S. App. D.C. 78, 81, 209 
F.2d 286, 288 (1953). Moreover, it is well settled that courts 


cannot “assume in advance that an administrative hearing may not 


be fairly conducted." Fahey v. Mallonee, 332 U.S. 245, 256 (1947) ; 
> 26 / 
Booth v. A.T.&f., supra. 


en 
26/ Texaco, Inc. v. F,T,C., 118 U.S. App. D.C. 366, 336 F.2d 

754 (1964), remanded on other grounds, 381 U.S. 739 (1965), and 
Cinderella Career and Finishing Schools, Inc. v. F,T2,C., Case No. 
22,624 (U.S. App. D.C. March 20, 1970), relied upon by petitioners, 
in contrast to this proceeding, were the result of Court review 
after administrative expertise had been brought to bear and the 
issues allegedly prejudged had been decided. Secondly, the relief 
requested in these cases was the disqualification of a single 
commissioner; the portent of petitioners’ arguments. would be to 
disqualify the whole Commission,effectively disabling it from 
carrying out its statutory duties. F.T.C. v. Cement Institute, 

333 U.S. 683. Finally, there is nothing whatever in the Com-_ 
mission's language relied on by petitioners to show "that the 
minds of its members were irrevocably closed on the subject,” 


F.T.C. v. Cement Institute, supra at 701, and that the result 
of the investigation is preordained. . 
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CONCLUSION 
For the foregoing reasons, the Commission's orders 
should be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


KATRINA RENOUF, 
EDWARD J. KUHLMANN, 
Counsel, 


Federal Communications Commission 
Washington, D. C. 20554 


June 22, 1970. 


APPENDIX 


SECTION 204. Whenever there is filed with Commission 
any new charge, classification, regulation, or practice, 
the Commission may either upon complaint or upon its 

own initiative without complaint, upon reasonable notice, 
enter upon a hearing concerning the lawfulness thereof; 
and pending such hearing and the decision thereon the 
Commission, upon delivering to the carrier or carriers 
affected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of such 
charge, classification, regulation, or practice, but not 
for a longer period then three months beyond the time 
when it would otherwise go into effect; and after full 
hearing the Commission may make such order with reference 
thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding has 

not been concluded and an order made within the period 
of the suspension, the proposed change of charge, 
classification, regulation, or practice shall go into 
effect at the end of such period; but in case of a 
proposed increased charge, the Commission may by order 
require the interested carrier or carriers to keep 
accurate account of all amounts received by reason of 
such increase, specifying by whom and in whose behalf 
such amounts are paid, and upon completion of the 
hearing and decision may by further order require the 
interested carrier or carriers to refund, with interest, 
to the persons in whose behalf such amounts were paid, 
such portion of such increased charges as by its deci- 
sion shall be found not justified. At any hearing 
involving a charge increased, or sought to be increased, 
after the organization of the Commission, the burden 

of proof to show that the increased charge, or proposed 
increased charge, is just and reasonable shall be upon 
the carrier, and the Commission shall give to the hearing 
and decision of such questions perference over all other 
questions pending before it and decide the same as speedily 
as possible. 
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IN THE 


United States Court of Appeals 


For tue Disrricr or Cotumsra Ciracuir 


Nos, 23,833, 23,836, 23,839, 23,841, 23,842, 23,843 


Tue AssocraTEeD Press; ArRosPAce [NpusTRIES ASSOCIATION 
or America, Inc.; Arr Transport ASSOCIATION OF 
America, Ev AL.; AMERICAN Truckine Association, Inc.; 
Agrronavuticat Rapio, Ixc., and Nationan Association 
or Moror Bus Owners, Petitioners, 


v. 
FEpERAL CoMMUNICATIONS Commission and the Unrrep 
States or America, Respondents, 


American TELEPHONE AND TELEGRAPH Company and THE 
Western Union TELEGRAPH Company, Intervenors. 


On Petitions To Review Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


ISSUE PRESENTED 


The Federal Communications Commission, having sus- 
pended AT&T’s proposed TELPAK rate increase for the 
full three-month period permitted by Section 204 of the 
Communications Act, refused petitioners’ request to defer 
the effectiveness of the rate for an additional period of 
time pending completion of hearings on its lawfulness. 
The issue presented in this case is whether the Court 
should review the Commission’s order and command the 
Commission to grant petitioners’ request. 


1 This case has previously been before this Court when petitioners’ applica- 
tions for interim relief pending appeal were denied on January 29, 1970. 
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COUNTERSTATEMENT OF THE CASE 
A. The Nature and Background of the TELPAK Rates 


In 1961, AT&T initiated TELPAK service—a private 
line communications service offered to large-volume users 
at rates substantially less than those for other private line 
services. Originally, TELPAK consisted of four distinct 
eategories of service, TELPAK A, B, C and D, providing 
12, 24, 60 and 240 voice channels, respectively. Soon after 
the service began the Commission instituted an investiga- 
tion of the rates (Docket No. 14251), which resulted in a 
decision in 1964 that the rates for the TELPAK A and B 
classifications were unlawfully low because not justified 
in terms of cost or competitive necessity. The Commis- 
sion held that TELPAK C and D were apparently justi- 
fied on the grounds of competitive necessity, but ordered 
a further investigation to determine whether these rates 
were compensatory. 38 F.C.C. 370 (1964) ; 37 F.C.C. 1111 
(1964) ; 38 F.C.C. 761 (1965). 

This Court sustained the Commission’s decision, Amer- 
ican Trucking Association v. FCC, 126 U.S. App. D.C. 
236, 241, 377 F.2d 121, 126 (1966), cert. denied, 386 US. 
943, noting the ‘‘wide’’ and ‘‘startling’’ disparity between 
the then effective ordinary private line rates and the 
TELPAK rates.” 

Following this Court’s decision, the Commission ordered 
the elimination of the TELPAK A and B classifications. 
(A. 7, 16). At the same time it discontinued Docket No. 
14251 and incorporated the issue whether the existing TEL- 

2 The Court’s opinion made the following comparison of ordinary private 
line rates and the TELPAK rates (126 U.S. App. D.C. at 241, 377 F.2d at 
126): 


Individual [*] 
Private Lines TELPAK 


(A) 12 Voice Grade Channels $ 3,780 $ 1,860 
(B) 24 Voice Grade Channels 7,560 2,720 
(C) 60 Voice Grade Channels 18,900 4,300 
(D) 240 Voice Grade Channels 75,600 11,700 


[*] Equipped for voice only at 100 miles 
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PAK C and D rates were compensatory into Docket No. 
16258, a general investigation instituted by the Commis- 
sion in 1965 into the lawfulness of AT&T’s charges for all 
interstate and foreign commumunieation services.* 

Pursuant to these orders, AT&T on January 9, 1967, 
filed revised tariff schedules which eliminated the TEL- 
PAK A and B classifications. At the same time AT&T sub- 
mitted to the Commission and distributed to all parties in 
Docket No. 16258 the following rate proposals for TEL- 
PAK C and D, which were at the same level as those now 
challenged by petitioners, and suggested that these pro- 
posed rates should become effective toward the latter part 
of 1967 (AT&T letter to FCC, dated January 9, 1967, 
A. 22):* 


1967 1967 
Applicable Proposed 
Rate Rate 


Interexchange Channels— 
per airline mile 


TELPAK C Base Capacity $25.00 $30.00 
TELPAK D Base Capacity 45.00 85.00 


Service Terminals—per 
terminal 


Voice or teletypewriter: 
First terminal 15.00 35.00 
Additional 5.00 15.00 


Telephone/Telegraph 
Equivalency 1 to 12 1to2 


3 The Commission noted that since Docket No. 16258 involved, inter alia, 
the question of the distribution of earnings among AT&T’s principal rate 
classifications it was an appropriate proceeding in which to consider the sole 
issue remaining with respect to the existing TELPAK C and D rates, i.c., 
whether they were compensatory. 6 F.C.C.2d 177, 181 (1966). The Commis- 
sion also observed that AT&T’s ‘‘additional cost data as to TELPAK C and 
D, being required to be filed in docket No. 16258, may be accompanied by 
proposed changes in those rates.’’ 7 F.C.C.2d 30, 31 (1966). 


4 These proposals were submitted in compliance with the order of the 
Commission’s Telephone Committee, released November 25, 1966, in Docket 
No. 16258 (FCC 66M-1582), which required AT&T to submit revised cost 
data for TELPAK C and D, as well as any proposed rates for those services, 


+ 


AT&T explained that it was not immediately filing tariff 
revisions embodying these proposals so that customers 
could have adequate time to make such adjustments as they 
might think desirable in light of the proposed TELPAK C 
and D increases and of the elimination of TELPAK A and 
B. AT&T also provided a detailed and comprehensive ex- 
planation and cost justification for the increases proposed 
in TELPAK C and D and for the proposed change in the 
telephone/telegraph equivalency ratio. 

On February 1, 1968, almost 13 months after the distribu- 
tion of the January 9, 1967, rate proposals, AT&T filed tariff 
revisions to become effective April 1, 1968, embodying the 
TELPAK rates previously proposed. (AT&T Trans. No. 
10001, A. 83). AT&T’s letter of transmittal referred to 
the previously furnished supporting data which indicated 
that an increase in the general level of rates for TELPAK 
service was required to improve the earnings contribution 
of this category of service. Additional comprehensive sup- 
porting data were furnished to the Commission at that 
time. 

Numerous petitions were filed by petitioners and other 
TELPAK users arguing that the proposed TELPAK rates 
were unreasonably high and requesting, inter alia, that the 
Commission reject or suspend the proposed rates, re- 
schedule their effective date, or require AT&T to withdraw 
the rate proposal. (A. 43, 98, 118; R.I. Nos. 113-15, 120-21, 
123-25). These pleadings appeared to rest on the assump- 
tion that the petitioners had a right to continue to enjoy 
the TELPAK rates then in effect and that AT&T should 
not be allowed to increase the rates until the Commission 
determined that those rates were not compensatory. In 
support of their position the petitioners contended that the 
immediate institution of the proposed rates would have an 
adverse impact upon TELPAK users by disrupting their 
budgets and plans for communications service. 

AT&T opposed these prayers for relief on the grounds 
that under the Communications Act it had the right to 
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initiate rate changes and that the Commission lacked the 
power to grant the extraordinary relief requested. (AT&T 
Opps. of February 9 and March 6, 1968, A. 89, 114). On 
March 13, 1968, however, AT&T requested special per- 
mission from the Commission to withdraw the February 
1, 1968, tariff revisions. (AT&T App. No. 643, A. 134). 
AT&T stated that it believed the proposed rates were fully 
justified but that it was withdrawing them solely to give 
users more time to make any arrangements that might be 
required by higher rates. AT&T also stated that it intended 
to file a lower interim rate increase that would be an in- 
termediate step in ultimately achieving the level of the 
higher rate increases that it had proposed. 


B. The Interim Rate Increase 


On March 25, 1968, AT&T withdrew its February 1, 1968, 
TELPAK tariff and filed interim rates to become effective 
June 1, 1968, which increased the then-effective rates in 
TELPAK C from $25.00 to $28.00, in TELPAK D from 
$45.00 to $60.00, and in Service Terminals from $15.00 
to $25.00, and which changed the telegraph/telephone 
equivalency ratio from 12tol to 6tol. (AT&T Trans. 
No. 10069, A. 136). 

Petitioners and other TELPAK users again filed plead- 
ings requesting suspension of the proposed rates and other 
forms of relief. (R.I. Nos. 130, 132, 134, 136). By an 
order of April 10, 1968, the Commission suspended the 


5 “Tt is our view that the TELPAK rate levels embodied in our tariff revi- 
sions filed on February 1, 1968 aro fully justified by the relevant cost and 
market considerations referred to in our Transmittal No. 10001. Neverthe 
less, we recognize that the impact on our customers of these proposed changes 
is, in many cases, very substantial, and that in some cases customers have 
indicated that required arrangements cannot be made by April 1. 

“In the circumstances we propose to withdraw the tariff revisions now 
scheduled to become effective April 1, 1968 and to file a new set of revisions 
which will provide for a lesser increase in the level of TELPAK rates. We 
believe that in any Commission investigation it will be demonstrated that 
TELPAK rates should be established at substantially the level of those which 
were filed to become effective April 1, 1968. The proposed new revisions will 
constitute an intermediate step in achieving that level.”’ (A. 134), 
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proposed rates to September 1, 1968—the full three-month 
period permitted by Section 204 of the Act—and instituted 
an investigation into their lawfulness (Docket No. 18128). 
(A. 170). The Commission stated: 


‘‘We are suspending the proposed tariff schedules 
to the full extent of our statutory authority on the 
basis of the considerations recited above. This means 
that the schedules will become effective September 1, 
1968. Moreover, it should be clearly understood by 
the TELPAK users, that, in the event a complete hear- 
ing record indicates that increases in the level of TEL- 
PAK rates are justified or required, or that the TEL- 
PAK classification should be eliminated, any increases 
occasioned thereby will become effective without delay. 
The users should henceforth govern themselves ac- 
cordingly, and their communications budgets should be 
prepared with this contingency in mind. In this con- 
nection, users have been on notice since 1961 that 
TELPAK rates presented substantial questions of law- 
fulness requiring formal investigation and that sig- 
eae increases in these rates could result.””* (A. 
172). 


Certain of the petitioners and other users in their plead- 
ings initially addressed to AT&T’s tariff filing of March 
25, 1968, in addition to seeking suspension or indefinite 
deferral of the proposed TELPAK increases, asked the 
Commission to impose a refund and accounting require- 


6The Airlincs argue that this passage in the Commission’s order ‘‘im- 
plicitly recognized the understanding that there would be no further rate 
increases pendente lite, i.c., the interim rate increases were to remain in effect 
unless and until the Commission permitted some different level, after appro- 
priate findings in some formal proceeding.’’ Airlines Br. p. 6. There is 
no support for this argument in the Commission’s language. The Commis- 
sion’s statement did nothing more than give TELPAK users notice that the 
Commission itself might take action that would require substantial increases 
in TELPAK rates or even eliminate the classification altogether. The lan- 
guage does not state any ‘‘understanding’’ that AT&T would file no addi- 
tional rate increases and does not suggest, even by implication, that there was 
any such understanding. In fact as we have noted above, petitioners had 
been on notice since March 13, 1968, that the first TELPAK rate increase 
was ‘‘intermediate’’ in nature and that AT&T intended to raise the rates to 
the higher level proposed in its filing of February 1, 1968. 
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ment and to take certain procedural steps with respect to 
the investigation of the proposed increases.’ 

The Commission dealt with these various requests for 
relief in an order of July 10, 1968, which, inter alia, im- 
posed a refund requirement with respect to the proposed 
TELPAK increases. (A. 176). The Commission further 
held (1) that it would determine in Docket No. 16258 (the 
comprehensive investigation of AT&T’s interstate rates) 
whether ‘‘competitive or other valid considerations justi- 
fied the pricing discriminations’’ existing in the TELPAK 
offering and, if so, whether the existing or proposed rates 
for TELPAK made or would make an appropriate con- 
tribution to AT&T’s interstate revenue requirements; ® 
(2) that the proceedings in Docket No. 16258 and those 
in Docket No. 17457 (involving TELPAK sharing) should 
go forward simultaneously and be expedited; (3) that since 
the TELPAK service was a rate classification within the 
category of private line services the issues in Docket No. 
18128 should embrace all of the private line tariffs, except 
audio and video program transmission services, but includ- 
ing the charges for teletypewriter station equipment; and 
(4) that hearings in Docket No. 18128 concerning ‘‘the 
internal specifies’? of the TELPAK rate structure should 
be deferred until the basic determinations on rate-making 
principles were made in Docket No. 16258 and the sharing 
issue was decided in Docket No. 17457. 

Following the Commission’s order of July 10, 1968, cer- 
tain parties, including only one of the petitioners herein 
(Aerospace), filed additional pleadings again requesting 
that the Commission suspend or defer the effective date of 


7 Air Transport Association, for example, requested that the Commission 
consolidate in one proceeding (a) the investigation of the proposed TELPAK 
rate increases, (b) the questions with respect to the sharing provisions of the 
TELPAK tariff, and (c) the hearing in Docket No. 16258 with respect to the 
compensatory character of the then existing TELPAK rates, (ATA Petn. 
of March 25, 1968, R.I. No. 130). 


8 The Commission stated that these determinations were ‘‘of threshold 
essentiality to a determination of the reasonableness and lawfulness of the 
specific rates.’ (A. 180). 
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the proposed TELPAK inereases beyond September 1, 
1968, until a conclusion of the hearings on the threshold 
issues with respect to the compensatory character of the 
existing TELPAK rates and their contribution to inter- 
state revenues.? (R.I. Nos. 150, 152). 

In an order of August 28, 1968, the Commission denied 
the request to suspend or defer the effective date of the 
proposed TELPAK rate increases beyond September 1, 
1968. (A. 205). The Commission discussed the provisions 
of Section 204 and 205 of the Communications Act of 1934 
and specifically disclaimed that it had any authority under 
those sections or under Sections 4(i) and 303(r) of the 
Act to suspend the interim increases beyond the period pre- 
scribed by the statute or to grant the extraordinary relief 
requested.” The Commission also noted that the overall 
level of the TELP AK rates including the interim increased 
rates were directly at issue in Docket No. 16258 which it 
had ordered expedited. 


The petitioners did not seek judicial review of the Com- 
mission’s orders of April 12, 1968, July 10, 1968, or August 
28, 1968. On September 1, 1968, the interim increase in the 
TELPAK rates, which was substantially lower than that 
originally proposed by AT&T on January 9, 1967, became 
effective. 


9 None of the other petitioners herein objected at that time to the Com- 
mission’s deferral of the hearings in Docket No. 18128. 


10 In refusing to suspend the proposed rate increase beyond the statutory 
period or to grant petitioners other extraordinary relief, the Commission 
stated that: 

““In the Order released April 12, 1968 (FCC 68-388), we noted that 
‘* * * users have been on notice since 1961 that TELPAK rates pre- 
sented substantial questions of lawfulness * * * and that significant in- 
creases in these rates could result.’ ’’ (A. 208). 


This statement cannot be reconciled with the petitioners’ argument that in 
its order of April 12, 1968, the Commission had recognized an understanding 
that there would be no additional increases in TELPAK rates until the 
question whether the existing rates were compensatory had been determined. 
See p. 6, n. 6, supra. 
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C. The Proceedings in Docket No. 16258 and the Statement of 
Rate-Making Principles and Factors 


It has been pointed out above that the Commission in- 
corporated into Docket No. 16258 the issues whether the 
existing TELPAK rates were compensatory and made an 
appropriate contribution to AT&T’s interstate revenue re- 
quirements. Those issues were considered in what came 
to be known as Phase 1-B of that docket, which was de- 
voted to developing appropriate rate-making principles and 
factors that should govern the relationship among the 
rate levels for each of AT&T’s principal services. 13 
F.C.C.2d 853 (1968). 

The hearings in Phase 1-B of Docket No. 16258 began 
in October 1967 and by February 14, 1969, had involved 
approximately 100 days of hearings and 12,000 pages of 
testimony. 18 F.C.C.2d 761, 762 (1969). In the hearings 
AT&T cost and market studies were introduced which in 
AT&T’s view justified both the higher TELPAK rate level 
that AT&T had originally proposed on January 9, 1967, and 
the lower interim TELPAK rate increase that became 
effective on September 1, 1968.. By February 14, 1969, all 
direct testimony in the Phase 1-B proceedings had been 
offered and cross-examination had been conducted on all 
of that testimony except certain FCC staff exhibits con- 
taining cost studies. 

In 1969 the parties to Docket No. 16258 held a series 
of informal meetings pursuant to order of the Commis- 
sion’s Telephone Committee in Phase 1-B ‘‘to facilitate the 
possibility of resolution of some or all of the pending issues 
by mutual agreement.’? FCC 69M-197. All of the parties 
were entitled to attend and the principal parties in Phase 
1-B actively participated. As a result of these meetings a 


11In the earlier stage of Docket No. 16258, which came to be known as 
Phase 1-A, the Commission considered issues relating to the overall rate of 
return, the rate base, and the separation between interstate and intrastate 
activities. The Commission concluded Phase 1-A of its investigation in 
July 1967. 9 F.C.C.2d 30; 9 F.C.C.2d 960. 
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Statement of Rate-Making Principles and Factors (herein- 
after sometimes referred to as the ‘‘Statement”’) was for- 
mulated by the parties participating in the meetings and 
by the Common Carrier Bureau of the Commission. (A. 
214, 220). The Statement contemplated that AT&T would 
make new cost studies in conformity with the rate-making 
principles set forth and thereafter file such further spe- 
cifie rate adjustments ‘‘as may be consistent therewith.” 
(A. 224). It also set out certain procedures for AT&T to 
follow in making the new cost studies and in initiating rate 
increases. (A. 224-26).™ 

In an order of July 29, 1969, the Commission took cog- 
nizance of the Statement and recognized that by October 
1, 1969, AT&T might file rate adjustments on the basis of 
the studies contemplated by the Statement. (A. 214). The 
Commission provided that the lawfulness of any adjust- 
ments in the TELPAK rates would be resolved in Docket 
No. 18128. (A. 217-18). None of the petitioners sought 
judicial review of this order. 


D. The Rate Increase Here Involved and the Commission’s 
Orders Relating Thereto 


On October 1, 1969, AT&T filed a tariff revision with the 
Commission containing increased rates for TELPAK serv- 
ice to become effective November 1, 1969. (AT&T Trans. 
No. 10609, A. 272). This filing increased the TELPAK C 
and D rates to the same level that had been originally pro- 
posed in January 1967 and that had been embodied in the 
tariff filed in February 1968. See pp. 3-4, supra. 


12The procedural provisions of the Statement aro discussed at pp. 
36-40, infra. 


13 The Commission also incorporated in Docket No, 18128 the record in 
Phase 1-B of Docket No. 16258. It provided for the disposition of any remain- 
ing issues in Docket No, 16258 relating to other rates in terms that con- 
templated that there would be no further proceedings in Phase 1-B of that 
docket. (A. 217-18). The proceedings in Phase 1-B of Docket No. 16258 were 
terminated by Commission order on February 18, 1970. 21 F.C.C.2d 495. 


11 


The proposed rate increase was based on extensive cost 
and market studies that AT&T had made in compliance 
with the Statement of Rate-Making Principles referred to 
above. See pp. 9-10, supra. AT&T also submitted ma- 
terials that constituted the most comprehensive analysis 
and justification that AT&T has ever presented to the Com- 
mission with a tariff filing. (A. 280; R.I. No. 108). The 
level of the rates was determined with a view to mitigating 
the impact of the increase on TELPAK customers.* The 
proposed increase left the users of TELPAK service with 
a substantial rate advantage as compared with regular pri- 
vate line rates for the same quantity and kind of service. 
The extent of this advantage is shown by the following 
comparison between the rates applicable to regular private 
line service, the interim TELPAK rates, and the TELPAK 
rates filed on October 1, 1969, which are now in effect: 

Individual [*] TELPAK 
Private Lines Interim Effective 
(C) 60 Voice Grade Channels $15,450 $ 5,800 $ 7,200 
(D) 240 Voice Grade Channels 61,800 18,000 25,300 
(*] Equipped for voice only at 100 miles, 


AT&T’s tariff filing of October 1, 1969, was followed by 
another plethora of pleadings from petitioners and other 
TELPAK users asking the Commission to suspend and 
investigate the proposed rate increase and to provide 
various forms of extraordinary relief, including rejection 
or compulsory withdrawal of the proposed tariff or the 
postponement or rescheduling of its effective date. (A. 361, 
372, 423, 496; R.I. Nos. 12, 22-25, 28, 29, 31, 35, 36). In 
support of these prayers for relief petitioners presented 
to the Commission many of the arguments that they now 
make to this Court, including the argument that AT&T had 
not complied with the Statement of Rate-Making Principles. 


14 Document entitled ‘‘Tariff F.C.C. No. 260 Private Line Services, Regu- 
lations and Rates to Become Effective November 1, 1969,’’ p. 5, ‘‘Rate Ad- 
justment Section.’’ (A. 287). 
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The Commission responded to these pleadings in an 
order of October 29, 1969, (A. 558), which suspended the 
proposed rates for the full three-month statutory period, 
instituted an investigation into the lawfulness of the rates 
(directing that it be made in the previously instituted 
Docket No. 18128), and provided for accounting procedures 
so that, if the investigation should result in a determina- 
tion that any of the increased rates were unlawful, refunds 
could be ordered for charges collected in excess of the 
lawful rate.% The Commission’s action was unanimous, 
except that Commissioners Cox and Johnson voted to sus- 
pend the new TELPAK rates for only one day, instead of 
the three months prescribed by the majority. 

The Commission took note of the argument that the pro- 
posed rate increase violated the Statement of Rate-Making 
Principles and Factors. It held that it could not ‘‘agree 
with the petitioners’ construction of the Statement.’? (A. 
561). It also observed that the Statement “‘per se does 
not establish substantive rights and obligations which, if 
not observed, can be viewed as a breach of contract.’’ 
(Ibid.). It said, however, that it would be ‘‘concerned”’ if 
any of the parties departed substantially from the import 
of the Statement, and added that any such alleged depar- 
tures could be raised in the hearings in Docket No. 18128. 
(Ibid.). 

With respect to the requests of TELPAK users for 
extraordinary relief, the Commission reiterated its earlier 
holding that it had no power to grant such relief pur- 
suant to Sections 4(i) and 303(r) of the Act, and declined 
to decide whether it had such power under Section 203(b), 
47 U.S.C. $203(b). (A. 561-62). The Commission also 


15On April 1, 1970, AT&T distributed to the parties in this docket its 
written direct case in support of the TELPAK rate increase. Cross-examina- 
tion on certain AT&T costs studies previously made available to the parties 
was originally scheduled to commence on February 17, 1970, but was post- 
poned because of objections made by petitioners. FCC 70M-146. 
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held that, quite apart from the question of its authority 
to grant extraordinary relief, it would deny such relief 
because of the failure of the petitioners and others to 
present ‘‘sufficient circumstances that would require the 
extraordinary remedies they seek.’? (A. 562). The Com- 
mission referred to its prior deferral of proceedings in 
Docket No. 18128 and findings and determinations in Phase 
1-B of Docket No. 16258 and the TELPAK Sharing Case 
(Docket No. 17457) and on the basis of intervening events 
in those proceedings directed that hearings in Docket No. 
18128 go forward. (A. 563-64). 

Subsequent to the Commission’s order of October 29, 
1969, certain of the petitioners and other parties filed peti- 
tions for reconsideration and other pleadings in which 
they renewed and amplified arguments that they had pre- 
viously presented to the Commission. (A. 594, 605, 626, 
646; R.I. Nos. 73, 77, 78). In addition certain of the peti- 
tioners sought relief on the ground that a press release 
issued by the Commission on November 5, 1969 (A. 572), 
showed that it had prejudged the lawfulness of the pro- 
posed TELPAK rate increases. This press release was the 
result of the following circumstances: 

In 1969 the Commission, as a part of the continuing sur- 
veillance of AT&T’s operations, instituted a comprehensive 
review of its interstate operations and earnings require- 
ments.*® As a result of this review, AT&T informed the 
Commission in November 1969 that it would make reduc- 
tions in rates, effective January 1, 1970, for interstate long 
distance telephone service that were expected to save 
users about $150,000,000 per year. See Pub. Notice of 
November 5, 1969. (A. 572). The $150,000,000 reduction 
was not dependent upon any proposed increase in TEL- 
PAK rates but was ‘‘completely independent of and un- 


16 The nature of the Commission’s surveillance procedure is described in 
Public Utilities Commission of the State of California v. United States, 356 
F.2d 236 (9th Cir. 1966), cert. denied, 385 U.S. 816. 
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related to’? the consequences of any such increase. (FCC 
Order of January 16, 1970, A. 725). 

Apart from the Commission’s comprehensive review of 
AT&T’s interstate operations, AT&T had completed cost 
studies of TELPAK and other services, which had been 
undertaken pursuant to the Statement referred to above, 
pp. 9-10. It was as a result of those studies that AT&T filed 
the proposed rate adjustment for TELPAK to become 
effective on November 1, 1969, referred to above, and also 
filed proposed increases in the rates for its program trans- 
mission services to become effective October 1, 1969, and 
in its rates for teletypewriter exchange (TWX) service 
to become effective November 1, 1969. AT&T estimated 
that these rate adjustments would result in annualized in- 
creased revenues of approximately $87,000,000. 

In order not to affect the level of earnings to be achieved 
by the $150,000,000 reduction resulting from the Commis- 
sion’s comprehensive review of AT&T’s interstate opera- 
tions and earnings requirements, as described above, AT&T 
determined to make further rate reductions for other 
services when the increased rates for TELPAK, program 
transmission and TWX services became effective. These 
rate decreases were made by adjustments in the rates for 
Message Telecommunications Service (MTS, te., ordinary 
long distance service) and Wide Area Telephone Service 
(WATS), which it was estimated would reduce interstate 
revenues by approximately $87,000,000, thus fully offsetting 
the rate increases referred to above. AT&T made these 
reductions with knowledge that the rate increases for 
TELPAK and other services had been made subject to 
investigation by the Commission and that the Commis- 
sion might determine that some or all of the rate increases 
were unlawful and that refunds should be ordered. The 
Commission explicitly recognized that there might be re- 
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funds of all or part of the amounts collected under the 
increased rates for those services.” 

In an order of January 16, 1970, (A. 724), the Commis- 
sion considered the petitions and pleadings that had been 
filed subsequent to its order of October 29, 1969, and re- 
jected the contentions that it had prejudged the lawfulness 
of the TELPAK rate increases. The Commission pointed 
out that its only concern in the comprehensive surveillance 
proceeding was with AT&T’s overall rate of return from 
all of its interstate services; that its determination in that 
proceeding was ‘‘independent of and unrelated to’’ the 
$87 million reduction in long distance telephone rates; and 
that the latter reduction was merely designed to ensure 
that the company’s overall rate of return would not be 
increased as a result of any upward adjustments in the 
rates for TELPAK, TWX and program services. (A. 
725). 

The Commission held that the TELPAK increases were 
carrier-initiated rates, not prescribed or agreed to by the 
Commission, which ‘‘must withstand the statutory tests of 
Sections 201(b) and 202(a),’’ (A. 726), and that it had 
made ‘‘no decision as to the lawfulness of the TELPAK 
tariff offering or the specific rates provided for therein,’ 
(A. 728). It also held that if ‘‘the increased [TELPAK] 
rates are ultimately held to be unlawful, and a reduction 


17 Chairman Burch stated in his concurring opinion to the Commission’s 
Memorandum Opinion and Order of December 23, 1969 (A. 691): 


**At that time even though the rate inereascs are subject to hearing 
and could be disallowed with refunds ordered, the Bell System agreed 
to put offsetting toll rate decreases in effect.’’ (A. 698-99). 


Commissioner Cox stated in his Further Concurring Statement, 21 F.C.C.2d 
153, 157: 


‘‘He [Commissioner Johnson] also noted that Bell had agreed to file 
reductions in message toll rates, effective February 1, 1970, even though 
the increases in Telpak, TWX, and radio and television transmission 
rates have all been challenged and accounting orders issued by the Com- 
mission, This means that the increases may have to be refunded, though 
the company will have no corresponding right to recoup the sums lost 
through the message toll [MTS] reductions.’’ 
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is ordered, a refund, with interest, of all increased amounts 
received by the carrier may be made,’’ and that ‘‘AT&T 
has no resort to any argument that such rates were part of 
an offset arrangement.’’ (A. 726-27). 

The Commission again denied the motions of certain of 
the petitioners for rejection, further suspension, or stay 
of the effective date of the TELPAK rate increases, find- 
ing that there had been no presentation of ‘‘convincing evi- 
dence that irreparable injury will occur,’’ such as would 
justify the exercise of any power that the Commission 
might have to grant this extraordinary relief. (A. 727).8 
In this connection the Commission adverted to the fact that 
TELPAK users had been aware since February 1, 1968, 
that AT&T intended to increase the TELPAK rates and 
that the Commission had advised them that they should 
‘‘prepare their communications budgets for the contingency 
of Telpak rates inereases.’’ (A. 728).1° In addition, the 
Commission rejected attacks made by certain parties on 
the level of the proposed rate increases by pointing out 
that they raised questions that could be decided only in 
a hearing on the lawfulness of the proposed rates. (A. 
726).7° 

The petitioners instituted proceedings in this Court to 
review the Commission’s order on various dates between 
January 2 and January 5, 1970. Following briefing and 
oral argument, this Court denied petitioners’ motions for 
interlocutory relief on January 29, 1970. 


18 The Commission specifically noted that its denial of the extraordinary 
relief requested by petitioners should not be ‘‘considered dispositive of the 
extent of our authority with respect thereto.’? (A. 728). 


19 Here again the Commission’s statements negate petitioners’ assertions 
that the Commission had recognized an ‘‘understanding’’ that there would 
be no increases in TELPAK rates until the issue whether the original rates 
were compensatory had been determined. 


20The Commission also rejected arguments that the provisions of its ac- 
counting order were not effective to protect TELPAK users in the event 
that the proposed TELPAK rate increase should be held to be unlawful. 
(A, 729-31). 
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ARGUMENT 


Introduction 


As an introduction to this brief we should like to invite 
the Court’s attention to a number of general considera- 
tions that cut across all of petitioners’ arguments. 


1. Petitioners are secking extraordinary relief from this 
Court. They ask for a mandatory order commanding the 
Commission to reject the TELPAK rate increase or other- 
wise to suspend its effectiveness until the lawfulness of 
the rates has been determined.*! In short, the petitioners 
ask the Court not merely to set aside or annul the Com- 
mission’s order but to dictate the decision that the Com- 
mission must make on remand. 


2. The lawfulness of the level of the increased TELPAK 
rates is not in issue in this proceeding. That question must 
be determined initially by the Commission after a full 
hearing. Any argument that expressly or by implication 
attacks the level of the rates may therefore be disregarded. 
The only issue here relates to the Commission’s deter- 
mination on the timing of the rate increase. 


3. Whatever authority the Commission may be assumed 
to have to suspend or summarily reject rate changes that 
will interfere with the proper discharge of its regulatory 
functions, the Commission here determined that there was 
no occasion for the exercise of that authority. In rejecting 
petitioners’ prayers for relief, the Commission necessarily 
made a judgment that permitting the TELPAK rate in- 
crease to become effective on February 1, 1970, would not 
impede, disrupt or interfere with the Commission’s ad- 
ministration of its statutory responsibilities. Plainly such 
a judgment by a regulatory agency is entitled to great 
weight. 

21 Aerospace expressly states that it is secking mandatory relief and that 
tho Court should ‘‘direct the Commission to order AT&T to set aside the 


latest increase.’’ Br. p. 46. The other petitioners scck essentially the same 
relief. Airlines Br, p. 50; NAMBO Br. p. 28; AP Br. p. 28. 
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4. In rejecting petitioners’ prayers for relief, the Com- 
mission in the exercise of its discretion also made a judg- 
ment that there was no valid reason for additional delay 
in the effectiveness of the TELPAK rate increase. This 
judgment rested upon a considered appraisal of the his- 
tory of the rate adjustment here in question. The rates 
now under attack are at the same level as those that were 
first proposed by AT&T on January 9, 1967. AT&T de- 
layed more than a year in filing a tariff containing those 
rates in order to give TELPAK customers adequate time 
to prepare for a rate inerease. Then in deference to the 
complaints of its customers AT&T withdrew the tariff and 
substituted lower interim rates, at the time announcing that 
it intended thereafter to establish the higher rate level it 
had initially proposed. In relation to the filing of the 
interim rate increases the Commission in 1968 warned 
TELPAK users that the legality of the rates was in ques- 
tion and that there was a substantial possibility that the 
Commission itself might require higher rates than those 
prescribed in the interim increase. Until the interim rates 
became effective on September 1, 1968, the petitioners and 
other TELP.AK users had enjoyed the benefit of the lower 
TELPAK rates whose legality had been in serious ques- 
tion since 1961. It was in this context that the Commis- 
sion weighed petitioners’ complaints that the effectiveness 
of the rate increase should be deferred because allgedly 
they were the victims of ‘‘pyamiding”’ rate increases for 
which they had been given no adequate opportunity to 
prepare. 


Il. PETITIONERS HAVE NOT JUSTIFIED THEIR PRAYER THAT 
THIS COURT COMMAND THE COMMISSION TO REJECT 
THE TELPAK RATE INCREASE OR OTHERWISE SUSPEND 
ITS EFFECTIVENESS. 

It has long been established that a court will not direct 
an administrative agency how to exercise the judgment or 
discretion reposed in it by Congress or dictate the content 
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of a decision that the agency may make in the exercise of 
that judgment or diseretion, United States, ex rel. Chicago, 
G. W. R.R. v. ICC, 294 U.S. 50, 60; ICC v. United States, 
ex rel. Waste Merchants Ass’n, 260 U.S. 32, 34, and this 
rule applies whether the relief is sought by way of man- 
damus, on judicial review, or in some other form. See 
Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 317- 
18; North Carolina Nat. Gas Corp. v. United States, 200 
F. Supp. 745, 752 (D. Del. 1961). 

It follows that to justify their request that this Court 
command the Commission to reject or suspend the TEL- 
PAK rate increase, petitioners must show that the Commis- 
sion’s refusal to grant this relief was so plainly a violation 
of a direct statutory command that there was no room 
for any permissible exercise of judgment or discretion by 
the Commission. Petitioners have made no such showing. 

The Commission’s refusal to suspend or reject the 
rate increase was not a violation of any statutory command 
but an exercise of judgment well within the limits of the 
Commission’s statutory authority. What the petitioners 
sought from the Commission was a deferral of the effective- 
ness of the TELPAK rate increase pending a determina- 
tion of the lawfulness of the rates. The Commission has 
authority to grant this kind of relief by exercise of the sus- 
pension power given by Section 204 of the Act. Congress 
has imposed limitations on that power, but subject to those 
limitations its exercise is committed to the Commission’s 
discretion.” Section 204 does not require the Commission 
to suspend rates and if it refuses to do so the courts will 
not themselves directly exercise that power or command 
the Commission to do so. Arrow Transportation Co. v. 


22 Section 204 places no limitations on the Commission’s authority to refuse 
to suspend rate changes, but it does impose certain limitations on the authority 
to suspend; the Commission may suspend for not more than three months 
and if it suspends it must give the carrier a statement in writing of its 
reasons for doing so. 
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Southern Ry., 372 U.S. 658. Indeed the courts will not 
even review a refusal to suspend. See pp. 44-45, infra. 

Here the Commission exercised in full its suspension 
power by suspending the TELPAK rate increase for the 
entire three-month period permitted by Section 204. Even 
if it is assumed arguendo that the Commission has au- 
thority to suspend a rate change for more than three months 
—which we dispute—the rule of Arrow applies @ fortiori 
and establishes that the courts will not interfere with a 
refusal to exercise this assumed authority. There is there- 
fore no basis for any argument that the Commission was 
compelled to suspend the rate increase or that this Court 
may order it to do so. 

Petitioners attempt to evade this difficulty by insisting 
that they are seeking rejection and not suspension of the 
rate increase. This is a wholly semantic device that does 
not advance petitioners’ position. For one thing their 
prayer for rejection is in substance a prayer for suspen- 
sion because it does not seck a final and absolute rejection 


of the rate increase but merely deferral of its effectiveness 
until the lawfulness of the rates has been determined. In 
short petitioners in reality seek relief that is equivalent to 
suspension and which is subject to the legal principles that 
apply to suspension. But apart from this consideration, 
even if petitioners’ request for rejection is assumed to 


23In Arrow the Court held that tho Commission ‘‘has the sole and exclu- 
sive power to suspend’? (372 U.S. at 677) and that the courts are not 
authorized to exerciso the suspension power either in the course of thcir 
normal equity jurisdiction or as an incident of their powers on judicial review. 
The Court noted that although on judicial review the courts have a limited 
power to preserve thcir jurisdiction or the status quo by injunction pending 
review, that authority may not be exercised to suspend rates because that 
would be ‘‘in derogation of . . . a clear Congressional purpose to oust judi- 
cial power.’’? Id. at 671 n.22. 

24 Petitioners’ own words show that they regard rejection as an equivalent 
or alternative to suspension; they describe rejection as a form of relief that 
would ‘‘prevent the increased rates from becoming effective’’ until the law- 
fulness of the rates has been determined. Aerospace Br. pp. 31, 37, 42; 
Airlines Br. p. 20. 
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differ in some respect from a request for suspension, they 
cannot avoid the fact that the request raised issues that 
were committed to the judgment and discretion of the 
agency. No provision of the Act, and no decisions inter- 
preting and applying the Act, required the Commission as 
a matter of law to exercise its judgment and discretion in 
petitioners’ favor or justify their prayer that this Court 
dictate to the Commission the decision it must make in the 
exercise of that judgment and discretion. 

In large part petitioners’ argument is an elaborate at- 
tempt to show that in this case the Commission had au- 
thority to reject the rate increase. Even if it is assumed 
that the Commission possessed the asserted authority, which 
we deny, petitioners must still show that the Commission 
had no legitimate area of choice but as a matter of law 
was compelled to exercise that authority in the way re- 
quested by petitioners. They cannot discharge this burden. 

The basic infirmity in petitioners’ argument is shown by 
their heavy reliance upon Sections 4(i), 203(b) and 303(r) 
of the Act. These sections cannot rationally be read as re- 
quiring the Commission to suspend or reject the TELPAK 
rate inerease pending hearings on the lawfulness of the 
rates. Subject to certain limitations, these sections give the 
Commission authority which it may or may not use in the ex- 
ercise of its judgment and discretion. To the extent that 
these sections confer any discretion upon the Commis- 
sion, it exercised that discretion in addressing itself to the 
petitioners’ argument that it had ‘‘plenary power’? pur- 
suant to these three sections to defer the effective date 
of the TELPAK tariff. The Commission stated that it was 
“not deciding at this time the extent of [its] authority to 
grant the kind of relief petitioners request,’’ since it found 
“no necessity for the imposition of such extraordinary 
relief.”’*> (A. 562). 


25In its Opinion and Order on Reconsideration, the Commission again 
rejected the petitioners’ request for extraordinary relief as not being ‘‘war- 
ranted in the circumstances of this case.’? (A, 728). 
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In fact, an examination of Sections 4(i), 203(b) and 
303(r) shows that far from obligating the Commission to 
grant the relief requested by petitioners they do not even 
authorize that action. Section 4(i) and the pertinent part 
of Section 303(r) empower the Commission to perform 
acts, make regulations and issue orders ‘‘not inconsistent 
with’’ the Communications Act as may be necessary to carry 
out its statutory duties. The petitioners claim that these 
general provisions confer ‘‘broad powers’’ upon the Com- 
mission that allow it by suspension or interim rejection 
to postpone the effectiveness of a tariff for longer than 
three months in contravention of the provision in Section 
204 that: 

‘¢[T]he Commission ... may suspend the operation of 
[a tariff] ... but not for a longer period than three 
months.... If the proceeding has not been concluded 
and an order made within the period of the suspension, 
the proposed [tariff] . . . shall go into effect at the 
end of such period....”’ 


But a statutory provision like Section 204, which deals ex- 
pressly and specifically with an aspect of the Commission’s 
regulatory responsibilities cannot be vitiated by reliance 
upon provisions that speak in only the vaguest generalities. 
Fourco Glass Co. v. Transmirra Corp., 353 U.S. 222; Maia- 
tico v. United States, 112 U.S. App. D.C. 295, 300, 302 F.2d 
880, 885 (1962). 

Moreover, Sections 4(i) and 303(r) allow the Commis- 
sion to act only in a way that is ‘‘not inconsistent with’’ 
the other provisions of the Communications Act. Defer- 
ring the effectiveness of a challenged tariff for more than 
three months in the face of Section 204 would be the baldest 
use of Sections 4(i) and 303(r) in a manner that is ‘‘incon- 
sistent’? with the Communications <Act.** 


26 None of the cases that the petitioners cite supports such an application 
of these sections. In United States v. Southwestern Cable Co., 392 U.S. 157, 
the Supreme Court sustained the Commission’s issuance of a temporary stay 
without a hearing under Sections 4(i) and 303(r) in the face of the hear- 
ing requirement for cease and desist orders set forth in Section 312(b) by 
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Section 203(b), the other provision relied upon by the 
petitioners to support their argument, provides that car- 
riers must give 30 days notice before placing a rate into 
effect, but that ‘‘the Commission may, in its discretion and 
for good cause shown, modify’? this requirement. The 
comparable provision in the Interstate Commerce Act is 
Section 6(3), 49 U.S.C. §6(3). It provides that carriers 
must give 30 days notice before placing a rate into effect, 
but that the Commission ‘‘may, in its discretion and for 
good cause shown allow changes upon less than the notice 
herein specified.’’? In this minor difference between the 
two acts, the petitioners purport to find a distinction be- 
tween the FCC’s alleged power to disregard the limita- 
tions upon its authority to defer the effectiveness of rates 
stated in Section 204 and the ICC’s admitted lack of power 
to disregard the limitations upon its tariff suspension au- 
thority stated in Section 15(7). See Long Island R.R. v. 
United States, 193 F. Supp. 795, 800 (E.D.N.Y. 1961); 
North Carolina Nat. Gas Corp. v. United States, 200 F. 
Supp. 745, 750 n.15 (D. Del. 1961). 

Sections 203 and 204 of the Communications Act were 
taken from Sections 6(3) and 15(7) of the Interstate Com- 
merce Act with the intention that there would be no dif- 
ference in substance between the two acts. See S. Rep. No. 
781, Committee on Interstate Commerce, U.S. Senate, 73d 
Cong., 2d Sess., p. 4 (1934) ; H.R. Rep. No. 1850, Committee 
on Interstate and Foreign Commerce, U.S. House of Rep- 
resentatives, 73d Cong., 2d Sess. p. 5 (1934); 78 Cong. 
Ree. 8824, 10313 (1934). Thus, Sections 203 and 204 of the 
Communications Act should be construed in pari materia 


_ JSS —————————————————————— 
holding that the issuance of a temporary stay was not ‘¢in form or function, 
a cease and desist order.’? 392 U.S. at 180. United States v. Storer Broad- 
casting Co., 351 U.S, 192, involved a Commission regulation of general ap- 
plicability and did not hold that the hearing requirements of Section 309 
would be necessarily inapplicable to specific license applications, 351 U.S. 
at 205. Western Union Telegraph Co. v. United States, 267 F.2d 715 (2d 
Cir. 1959), and Metropolitan Television Co. v. FCC, 110 U.S. App. D.C. 133, 
289 F.2d 874 (1961), merely cited Sections 4(i) and 303(r) without in any 
way suggesting that they allow the Commission to ignore the express limita- 
tions upon its power contained in other provisions of the Communications Act. 
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with Sections 6(3) and 15(7) of the Interstate Commerce 
Act, and the petitioners’ assertions concerning the dif- 
ferences between the powers of the ICC and the FCC 
should be rejected. Stanley v. Western Union Tel. Co., 
23 F. Supp. 674, 675 (S.D. Fla. 1938); Curran v. Mackey 
Radio & Tele. Co., 123 F. Supp. 83, 89 (S.D.N.Y. 1954). 
Cf. ICC v. Parker, 326 U.S. 60, 65. 

The decisions relied upon by petitioners do not support 
the argument that the Commission was required as a 
matter of law to suspend or reject the TELEPAK increase 
pending the completion of a hearing on its lawfulness. 
These decisions hold only that an agency has the power 
and in some cases the duty to reject a tariff that is demon- 
strably unlawful on its face because directly in conflict 
with a statute, agency regulation or order; or with a rate 
fixed in a statutorily sanctioned contract; or because the 
tariff contains rates whose lawfulness depends upon valid 
prior agency approval which has not been obtained.” 

These grounds of illegality do not exist in this case. The 
objections raised by the petitioners to the TELPAK tariff 
pertain only to its timing, i.e., that it should have been sus- 
pended or rejected pending the Commission’s completion of 
its hearings on TELPAK rates. The petitioners do not 
argue that the rates are inherently unlawful or inconsisteat 
with any contract fixing specific rates. They do not and 
cannot suggest that any provision of the Act made the 
lawfulness of the TELPAK rates depend upon prior Com- 
mission approval or required AT&T to get special author- 
ity from the Commission prior to filing a tariff for those 
rates. 


27 Permian Basin Area Rate Cases, 390 U.S. 747 (see discussion p. 26 
n.29) ; FPC v. Hunt, 376 U.S, 515 (sce discussion p. 26 n.29); Amerada Petro- 
leum Corp. v. FPC, 293 F.2d 572 (10th Cir. 1961), cert. denied, 365 U.S. 
976 (tariff filing contrary to FPC regulation barring tariff change during 
the pendency of prior suspension period); United Gas Co. v. Mobile Gas 
Corp., 350 U.S. 332 (see discussion p. 47); Isbrandtsen Co. v. United States, 
93 U.S. App. D.C. 293, 211 F.2d 51 (1954), cert. denied, 347 U.S. 990 (see 
discussion p. 48); Seatrain Lines, Inc. v. United States, 168 F. Supp. 819 
(S.D.N.Y. 1958) (rates unlawful under Section 4 of the Interstate Com- 
merce Act without prior ICC approval). 
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Il. THE COMMISSION WAS NOT REQUIRED TO REJECT OR TO 
DEFER THE TELPAK RATE INCREASE 


A. The Commission Was Not Required To Reject the Second 
Phase of the TELPAK Rate Increase Merely Because Its 
Hearings on the Interim TELPAK Increase Had Not Been 
Completed. 


The Airlines assert that: 


“‘[w]hen AT&T has proposed to raise TELPAK rates 
while issues on the propriety of lower rates were un- 
determined, and it was already earning in excess of its 
authorized rate of return, it is submitted that it was 
arbitrary and capricious for the Commission not to 
reject the further rate increases until some decision 
had been made on the underlying unresolved issues.’’ 
Br. pp. 31-32. 


This argument rests largely upon the assertion that 
AT&T was earning more than its authorized rate of return. 
If a regulatory agency should reject a tariff on such 
grounds, it would in effect determine the lawfulness of the 
level of the rates without a hearing. But the FCC, like the 
ICC under the corresponding provision of the Interstate 
Commerce Act, has no power summarily to reject rates as 
unlawfully high. North Carolina Nat. Gas Corp. v. United 
States, 200 F. Supp. 745, 750 (D. Del. 1961) ; Rardin Grain 
Co. v. Illinois Central R.R., 288 F. Supp. 813 (S.D. Ill. 1968). 
Cf. Willmut Gas & Oil Co. v. FPC, 111 U.S. App. D.C. 49, 
52-53, 294 F.2d 245, 248-49 (1961), cert. denied, 368 U.S. 
975. 

The Commission’s lack of power to reject a rate prior to 
a hearing on the ground that it is unlawfully high because 
contributing to an excessive rate of return necessarily bars 
a court from deciding that the Commission should have re- 
jected the rate on that ground without a hearing. To allow 
judicial consideration of the level of the rates prior to the 
Commission’s full consideration of that matter would in- 
vate the primary jurisdiction of the Commission and do 
violence to the statutory scheme. Texas & Pac. Ry. v. Abi- 
lene Cotton Oil Co., 204 U.S. 426; United States v. Western 
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Pac. Ry., 352 U.S. 59. See also, Ambassador, Inc. v. United 
States, 325 U.S. 317, 324. 

The petitioners seek to leave the impression that the 
Commission has already decided that AT&T is now earning 
above its authorized rate of return. The Commission has 
just held flatly to the contrary. 20 F.C.C.2d 886, 889-90 
(1970). (A. 694-95).*8 

With the Airlines’ assertions about AT&T’s overall rate 
of return put aside, their argument for rejection necessarily 
rests upon the broad proposition that the Commission had 
to reject the second phase of the TELPAK increases be- 
cause it had not yet passed upon the lawfulness of the in- 
terim increase. 

There is no general principle of law that a proposed rate 
increase is improper and should be rejected merely because 
the lawfulness of a prior rate increase has not been finally 
determined. On the contrary, this Court has held that un- 
der statutory provisions similar to those of the Communica- 
tions Act, a regulated company may in such circumstances 
file a rate increase and the agency has no general authority 
to reject it. See Willmut Gas & Oil Co. v. FPC, 111 US. 
App. D.C. 49, 54, 294 F.2d 245, 250 (1961), cert. denied, 368 
U.S. 975.7 

Even assuming arguendo that an agency in some cirecum- 


stances might have authority to reject a rate increase pend- 
ing a final determination of the lawfulness of a prior in- 


28 Since the second phase of the TELPAK increase is intended to be fully 
offset by AT&T’s reductions in rates for other telephone services (MTS and 
WATS), the assertion that the present rate increase would raise AT&T’s over- 
all rate of return is without foundation. 


29Thoe principle of the Willmut case is not in any way impaired by 
Permian Basin Area Rate Cases, 390 U.S. 747, FPC v. Hunt, 376 U.S. 515 
and other similar decisions under the Natural Gas Act cited by petitioners. 
Those cases did not involve the rejection of rate increases because of the 
pendency of uncompleted investigations relating to the lawfulness of prior 
increases, In those cases the FPC after a full hearing had prescribed specific 
rates either in the exercise of its statutory power of prescription or as a 
condition to the granting of certificates of convenience and necessity. The 
regulatory orders sustained in the cases were an exercise of the agency’s author- 
ity to prohibit or control changes in rates that had been specifically prescribed. 
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crease if it properly found that the subsequent rate increase 
would interfere with the discharge of the agency’s regula- 
tory responsibilities, it is not necessary to consider here 
the existence or limits of any such power or the facts that 
might justify its exercise. The Commission here found that 
the TELPAK rate increase would not interfere with its 
regulatory functions.*° This judgment was fully justified 
on the basis of two significant circumstances which are pe- 
culiar to this case: 

First, the TELPAK increase filed in October 1969 was 
only the second step in the implementation of an increase 
in the general level of TELPAK rates that was proposed in 
January 1967. AT&T filed the interim rate increase in 
March 1968 to aid TELPAK customers in making the 
transition from the lower rates to the ones now under at- 
tack. When the Commission suspended this March 1968 
interim increase, it was familiar with these facts and its 
suspension and hearing order on the interim rates did not 
state or even suggest that AT&T was precluded from filing 
subsequent rate increases in accordance with its original 
January 1967 proposal. See p. 6 n.6, supra. 

Secondly, the Commission expressly indicated that the 
filing of further TELPAK rate increases would not disrupt 
its tariff-investigation processes, by declaring that it ex- 
pected rate adjustments for TELPAK. In its Memoran- 
dum Opinion and Order of July 29, 1969, (A. 214) the Com- 
mission recognized that AT&T would file TELPAK rate 
adjustments by October 1, 1969, and stated that the lawful- 
ness of these adjustments would be resolved in pending 
Docket No. 18128. Thus, contrary to the impression that 
the petitioners try to create, the rates now under attack do 


30 Petitioners refer to the order issued by the Commission limiting Western 
Union’s right to make further changes in rates during the pendency of a 
proceeding involving those rates. Sec, ¢.g., Airlines Br. p. 44. The legality 
of the Commission’s order in that case has not been tested. That order 
was issued after Western Union had filed a series of increases following the 
commencement of the hearing and clearly represented a judgment by the 
Commission that the repeated rate changes would interfere with its pending 
investigation, The Commission here made a contrary judgment. 
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not constitute an unexpected and unwarranted ‘‘pyramid- 
ing’’ of one increase on top of another. 


B. The Commission’s Deferral of Its Investigation Under Sec- 
tion 204 Until Completion of a Pending General Investiga- 
tion of Rates Under Section 205 Did Not Require Rejection 
of a Subsequent Carrier-Initiated Rate Increase. 


The arguments made in the preceding section apply with 
equal force to the general complaint of Aerospace that the 
Commission refused to reject or suspend the second phase 
of the TELPAK rate increase pending a final determina- 
tion of the lawfulness of the interim increase. Aerospace, 
however, attempts to refine the ‘‘pyramiding’”’ argument 
by reliance upon that part of Section 204 which provides 
that the Commission must decide proceedings involving 
rate inereases ‘‘as speedily as possible’? by giving ‘‘to the 
hearing and decision of such questions preference over all 
other questions pending before it.’ Aerospace argues that 
the Commission disregarded this provision of Section 204 
in 1968 by deferring the investigation of the interim 
TELPAK rates under Section 204 (Docket No. 18128) un- 
til the completion of its general investigation of AT&T’s 
interstate rates under Section 205 of the Act (Docket No. 
16258). Aerospace Br. pp. 12-13. On the basis of this 
alleged error, Aerospace contends that the Commission was 
required to reject subsequent TELPAK rate increases 
pending the completion of the proceedings concerning the 
interim TELPAK rates. 

For reasons that will be stated below, we submit that in 
fact the Commission did not disregard the command of 
Section 204. But even if a contrary conclusion is assumed 
arguendo, it does not follow that the Commission’s viola- 
tion of Section 204 would require or even authorize it to 
reject or suspend indefinitely the TELPAK rate increase. 
The purpose of the relevant provisions of Section 204 is to 
ensure expeditious consideration and disposition of pro- 
posed increases in rates. It is the Commission and not the 
carrier which has both the responsibility and the capacity 
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for compliance with Section 204.** Yet it is the carrier and 
not the Commission which would bear the burden of a re- 
jection or an indefinite suspension of rates, 

The Aerospace argument attempts to extrapolate from 
an asserted violation of Section 204 a remedy that is not 
rationally related to the error alleged. Rejection of the 
tariff would not retroactively cure the Commission’s alleged 
failure in 1968 to give petitoners a speedy hearing or assure 
them of a speedy hearing in the future. 

The appropriate remedy for an alleged violation of Sec- 
tion 204 is an application to a court for an order requiring 
the agency to expedite the proceeding. See Deering Milli- 
kin, Inc. v. Johnston, 295 F.2d 856 (4th Cir. 1961). The 
remedy does not lie in requiring the dilatory agency to 
reject or suspend a subsequent rate increase any more than 
it would lie in requiring the agency to terminate the delayed 
proceeding. NDRB v. J. H. Rutter-Rex Mfg. Co., 305 F.2d 
242 (5th Cir. 1962); M. G. Davis & Co. v. Cohen, 256 F. 
Supp. 128, 133 n.7 (S.D. N.Y.), aff’d, 369 F.2d 360 (2d Cir. 
1966). 

Aerospace has never pursued the appropriate remedy 
either before the Commission or in the courts but has con- 
sistently used the alleged Section 204 violation as an argu- 
ment for rejection or suspension of the rates here in issue. 
It is difficult to avoid the impression that the petitioners 
have been more interested in enjoying the benefits of the 
lower TELPAK rates than in obtaining a speedy hearing 
on those rates. 


31The Aerospace argument on Section 204 depends largely on the fact 
that in July 1968 the Commission deferred the proceedings in Docket No. 
18128 until the conclusion of its general investigation in Docket No. 16258. 
See pp. 7-8, supra. This procedural step was taken by the Commission on 
its own initiative and not in response to any request by AT&T. 


32 Thus, it is significant that following the Commission’s order of July 10, 
1968, none of the petitioners specifically asked the Commission to reverse 
its determination to defer the hearings in Docket No. 18128 and to order 
a speedy hearing in that docket. Aerospace, although objecting to the 
deferral of the hearings, did so by asking the Commission to suspend or 
defer the effective date of the interim increase beyond the three month period 
provided by the statute. (Acrospace Petn. of Aug. 6, 1968, R.I. No. 153). 
Neither Aerospace nor any of the other petitioners at that time sought any 
form of judicial relief from the Commission’s action. 
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In its desire to restore the lower level of the prior TEL- 
PAK rates Aerospace has apparently overlooked the 
bizarre aspects of its argument. It is an argument that an 
agency’s violation of its own statute creates additional 
extraordinary power and requires the agency to apply that 
power even though its exercise will not remedy the viola- 
tion. .As applied to the specific facts here it is an argument 
that the Commission by violating one part of Section 204 
can ‘‘bootstrap”’ itself into a position whereby it can and 
indeed must ignore the limitations upon its power to reject 
or suspend rate increases that are set forth in other parts 
of that section. 

So far we have considered the Aerospace argument on 
the arguendo assumption that the Commission did not com- 
ply with Section 204. In fact, this assumption is unwar- 
ranted because the Commission’s procedural steps were in 
conformity with Section 204 and with the Commission’s 
previous interpretation of that section. 

In American Telephone & Telegraph, 26 F.C.C. 101 


(1959), the question arose whether Section 204 required 
that a case arising under its provisions be expedited by 
being heard in a separate docket instead of being combined 
with a pending general investigation. The Commission 
rejected the argument that the ‘‘speedy hearing”’ provision 
of Section 204 required it to hear the Section 204 case prior 
to a thorough general inquiry under Section 205: 


“As we construe section 204 of the act, it merely re- 
quires that the questions pertaining to increased rates 
shall be decided as speedily as possible. It does not 
mean that we must sacrifice an adequate record in the 
interest of expediting a determination as to the lawful- 
ness of any rate or that we may ignore other pertinent 
considerations which may be involved.’’ 26 F.C.C. at 
103. 


Similar considerations justified the Commission’s deci- 
sion to defer its investigation of the interim TELPAK 
rates pending its consideration of basic issues affecting 
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those rates in its general investigation in Docket No. 16258. 
The Commission’s explanation shows that it had substan- 
tial rational grounds for refusing the petitioners’ requests 
to consolidate the investigation of the interim TELPAK 
rates into the Commission’s general investigation. The 
Commission stated that it was necessary for it first 


“to determine in Phase 1-B [of the general investiga- 
tion] the broad revenue objectives that are to be met 
by the rates for a given classification of service in 
terms of its contribution to the total interstate revenue 
requirements of Respondents [AT&T et al.]. The con- 
solidations urged by Petitioners [of the Section 204 
TELPAK inquiry into the general investigation] 
would, in our opinion, defeat these objectives by en- 
eumbering [the general investigation] with the sepa- 
rable and time-consuming task of examining and pass- 
ing upon the propriety of the internal design or de- 
tailed components of the rate structure of a particular 
class of service.’’ (A. 179-180). 


* * * * * 


“Thus, with respect to Respondents’ rates for TEL- 
PAK service, . . . we will determine in Phase 1-B of 
[the general investigation] whether competitive or 
other valid considerations justify the pricing discrimi- 
nation existing in the TELPAK offering; and, if so, 
whether Respondents’ existing or proposed rates for 
TELPAK will make an appropriate contribution to 
Respondents’ total interstate revenue requirements. 
These determinations with respect to the revenue ob- 
jectives appropriate to TELPAK and other services 
are, in our opinion, of threshhold essentiality to a de- 
termination of the reasonableness and lawfulness of 
the specific rates and rate relationships within the in- 
dividual rate structures.’’ (A. 180). 


The Commission’s decision that it could best judge the 
lawfulness of the TELPAK rates after conducting its gen- 
eral investigation and that the general investigation would 
be encumbered by a specific inquiry into the interim TEL- 
PAK rates is not only supported by prior Commission con- 
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struction of Section 204, but also is sustained by Section 
4(j) of the Communications Act, 47 U.S.C. § 154(j) : 
‘‘The Commission may conduct its proceedings in such 


manner as will best conduce to the proper dispatch of 
business and to the ends of justice.’’ 


The courts have consistently held that under Section 4(j) 
the Commission may arrange its docket in such manner as 
it believes will best allow it to carry out its obligations un- 
der the Communications Act and that courts will not second 
guess the Commission as to how it should order its docket. 
FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 138; 
FCC v. WJR, 337 U.S. 265, 282-83; FCC v. Schreiber, 381 
US. 279, 289; Buckeye Cablevision, Inc. v. FCC, 128 US. 
App. D.C. 262, 269, 387 F.2d 220, 227 (1967). Yet that is 
precisely what the Aerospace petitioners ask this Court to 
do in arguing that the Commission erred as a matter of law 
in deferring the Section 204 case. . 

Aerospace’s attack on the Commission’s ordering of its 
docket takes an overly simplified view of the task that the 
Commission faced. The Commission had to resolve a diffi- 
cult and complex regulatory problem involving questions 
about the relationship between the TELPAK rates and 
AT&T’s rates for other services, the general rate-making 
principles that should be applied in considering these rela- 
tionships, and the lawfulness of the TELPAK rates them- 
selves. Intricate questions of costing principles and an 
appraisal of competitive and other market conditions were 
also involved. As to these and other matters a large num- 
ber of parties pressed various and conflicting views upon 
the Commission. In these circumstances the procedure 
adopted by the Commission can reasonably be regarded as 
evidencing a desire by the Commission to discharge its re- 
sponsibilities in a careful and conscientious manner; it was 
not a procedure that violated the letter or the spirit of Sec- 
tion 204. 
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C. The Petitioners’ Argument on Prejudgment Does Not Sup- 
port Their Request That This Court Order the Commission 
To Reject the TELPAK Rate Increase. 


Petitioners argue that this Court should order the Com- 
mission to reject the TELPAK rate increase because the 
Commission has prejudged the question of the lawfulness 
of the rates involved. There are two threshold objections 
to this argument: 

The first is that this Court has held that it is premature 
to raise claims of prejudice prior to a hearing and deter- 
mination of the issue as to which prejudice is alleged and 
that the claim of prejudice should be reserved for consid- 
eration on review of the agency’s decision following a hear- 
ing. See National Lawyers Guild v. Brownell, 96 U.S. App. 
D.C. 252, 255, 225 F.2d 552, 555 (1955), cert. denied, 351 
US. 927; SEC v. R. A. Holman & Co., 116 U.S. App. D.C. 
279, 323 F.2d 284 (1963), cert. denied, 375 U.S. 943. 

The second objection is that petitioners’ argument, if ac- 
cepted, would lead to disqualification of the entire Commis- 
sion, since petitioners allege in substance that they can 
never obtain a fair hearing from the Commission on the 
lawfulness of the TELPAK rate increase.* Both common 
sense and authority require the rejection of this sweeping 
claim that would frustrate the administration of the statute 
and the purpose of Congress by disqualifying the only body 
authorized to determine the lawfulness of the rates in ques- 
tion. FTC v. Cement Institute, 333 U.S. 683, 701-03; 
2 Davis, Administrative Law § 12.04. This is particularly 
true in the instant case since there has been no final deter- 
mination by the Commission of the issue it is alleged to 
have prejudged, and the petitioners still have available 
their right to judicial review of any final determination that 
the agency may make. 

Apart from the legal infirmities in the petitioners’ pre- 
judgment argument, it has no basis in fact. In arguing that 

83 See, ¢.g., Airlines Br. p. 26—‘‘The inference is compelling that the 
Commission is ‘locked into’ support of the TELPAK rate increases as part 


of its over-all agreement with AT&T, and to keep the MTT rate reductions 
which it was pleased to announce.’’ 
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the Commission improperly commingled its continuing sur- 
veillance of AT&T’s rates with its adjudicative obligations 
under Section 204 concerning TELPAK, the petitioners 
attempt to leave the impression that AT&T’s reduction of 
long-distance telephone rates to offset increased revenues 
from TELPAK and certain other services was part of the 
overall reduction in interstate rates agreed to by the Com- 
mission and AT&T in the Surveillance proceeding. In fact, 
as pointed out above, pp. 13-16, AT&T’s decision to file 
offsetting decreases in MTS and WATS rates was not a 
part of its agreement with the Commission for a general 
reduction in its revenues, but rather was designed only to 
insure that the upward adjustment of rates for TELPAK 
and certain other services would not affect the $150 million 
downward adjustment agreed to by the Commission and 
AT&T in the Surveillance proceeding. In these cireum- 
stances no provision of the statute and no consideration of 
sound regulatory policy required the Commission to reject 
the proposed rate increase or to suspend its effectiveness 
until its lawfulness had been decided. 

Moreover, the Commission stated explicitly and unambig- 
uously that it had made no decision as to the lawfulness of 
the TELPAK rate increase and that there was no relation- 
ship between the offsetting reductions in MTS and WATS 
rates and the TELPAK increase that would affect that de- 
cision. See pp. 15-16, supra. Unless these statements of 
the Commission are to be disregarded as unworthy of belief, 
they completely dispose of petitioners’ claim of prejudg- 
ment. 

Petitioners attempt to bolster their argument on prejudg- 
ment by referring to statements made by Commissioners 
Cox and Johnson in dissenting to the Commission’s decision 
to suspend the TELPAK rate increase for the full three- 
month period permitted by Section 204. In these state- 
ments the two Commissioners expressed views that there 
had long been a question whether TELPAK rates were un- 
lawfully low, that TELPAK users had been on notice for 
years as to the Commission’s concern about TELPAK 
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rates, and that accordingly there was no basis for the full 
three-month suspension imposed by a majority of the Com- 
mission. In challenging these expressions of opinion by 
the dissenting Commissioners, the petitioners are in effect 
arguing that when a regulatory agency has the obligation 
to consider the merits in order to make preliminary rulings, 
members of the Commission may not express their tentative 
views of the merits, since to do so is to prejudice irretriev- 
ably the disposition of the merits upon a hearing. But both 
courts and agencies are regularly required to dispose of 
preliminary questions that involve a view of the merits— 
the disposition of motions for summary judgment; the issu- 
ance of judicial stays pending appeals from administrative 
orders; the designation of administrative proceedings for 
hearing. Petitioners fail to cite a single instance where 
such court or agency action or where the expression of opin- 
ions in such circumstances has been held to preclude the 
possibility of a fair hearing.* Cf. FTC v. Cement Insti- 
tute, 333 U.S. 683, 701. 

The petitioners principally rely on two decisions of this 
Court to support their claims that the TELPAK rate in- 
creases should be rejected because of alleged prejudgment— 
Cinderella Career & Finishing Schools, Inc. v. FTC, — US. 
App. D.C. —, — F.2d — (Case No. 22,624, decided March 
20, 1970) ; Texaco, Inc. v. FTC, 118 U.S. App. D.C. 366, 336 
F.2d 754 (1964), remanded on other grounds, 381 U.S. 739. 
These cases are distinguishable on three grounds: 

In both cases (1) the issue of prejudgment was decided 
by the court on judicial review of final agency action and 
not in advance of that action; (2) the relief requested was 
merely the disqualification of a single member of a regula- 
tory agency; and (3) the prejudicial statements, unlike the 
dissenting opinions here and the Commission’s action with 


$4 Indeed, in this very case the petitioncrs unsuccessfully argued for inter- 
locutory relief pending appeal by advancing to a panel of this Court virtually 
every argument that they now put forward on tho merits, yet they have 
not suggested that the panel which preliminarily rejected those arguments 
would be prejudiced in a full argument of the merits. 
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respect to the offsetting reductions, were not made in the 
course of discharging statutory duties. 

The significance of the first two of these distinctions has 
been discussed at p. 33, supra. The importance of the 
third distinction is indicated by cases such as Pangburn v. 
CAB, 311 F.2d 349 (1st Cir. 1962), where the CAB was held 
to be capable of providing a fair hearing on the suspension 
of a pilot’s license, even though in a prior statutory inves- 
tigation it had found that pilot error was a contributing 
cause of the accident which underlay the suspension hear- 
ing: 

“Tf we were to accept petitioner’s argument, it would 
mean that because the Board obeyed the mandate of 
Section 701, it was thereupon constitutionally precluded 
from carrying out its responsibility under Section 609.’’ 
311 F.2d at 358. 


The same observation applies to the claims made by peti- 
tioners here concerning the alleged prejudice arising from 
both the Commission’s acceptance of an offsetting rate re- 
duction tariff filed by AT&T and the dissenting views ex- 
pressed by Commissioners Cox and Johnson. See also, 
FTC v. Cement Institute, 333 U.S. 683, 700-03; Southern 
Ry. v. United States, 186 F. Supp. 29, 41 (N.D. Ala. 1960), 
aff’d, 294 F.2d 850 (5th Cir. 1961). 


D. The Commission Properly Refused To Reject the TELPAK 
Rate Increase on the Basis of Petitioners’ Arguments Re- 
lating to the Statement of Rate-Making Principles. 


The petitioners argue that the Commission erred as a 
matter of law in refusing to reject the TELPAK rate in- 
creases for AT&T’s asserted failure to comply with certain 
procedural provisions in the Statement of Rate-Making 
Principles, see pp. 9-10, supra. The provisions of the 
Statement on which petitioners rely concern procedures for 
developing studies of long-run incremental costs and fully 
distributed costs, which the Statement recognized AT&T 
would make in consultation with the Commission staff and 
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TELPAK users prior to filing any new rate proposals.* 
After referring to these studies, the Statement provided 
(A. 220) : 


“‘By such formal or informal procedures as the Com- 
mission deems appropriate, interested persons will be 
afforded a timely opportunity to express their views 
with respect to the formulation of the appropriate 
methods [for determining long-run incremental costs 
and fully distributed costs].’’ (A. 222). 


” * ” ” * 


“‘No earrier initiated rate level increases will be filed 
until the new cost studies described in paragraph (2) 
have been completed and made available to the parties 
hereto.’’ (A. 224). 


Petitioners do not deny that before filing the TELPAK 
rate increase AT&T completed the new cost studies re- 
ferred to in the Statement and made them available to the 
parties. They contend, however, that they were not given 


an adequate opportunity to express their views with re- 
spect to the formulation of the cost studies and that AT&T 
did not allow the petitioners enough time to analyze the 
studies prior to the filing of the rate increase. 

The Commission refused to reject the TELPAK rate in- 
creases on the basis of these arguments, holding: 


‘We fail to find any contractual rights and obligations 
flowing to, from, or between the parties involved... . 
This is not to suggest that we would not be concerned 
if any of the parties departed substantially from the 
import of this accord. . .. The parties who allege cer- 
tain departures from the accord may raise questions in 
docket No. 18128 with respect thereto.’’ (A. 561). 


35 The Statement, which expressly recognized that it was cast “<in general 
terms’? (A. 221) contained no agreement on specific rates and therefore 
did not resemble in any way the rate contracts involved in the cases arising 
under the Natural Gas Act cited by petitioners. Moreover, unlike those con- 
tracts, which were recognized and sanctioned by the Natural Gas Act, the 
Statement had no statutory contractual status under the Communications 
Act. See United Gas Co. v. Mobile Gas Corp., 350 U.S, 332, 338. 
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The Commission’s decision was correct. Clearly the 
Statement gave rise to no substantive right in the petition- 
ers to have the filing of the TELPAK rate increase rejected 
summarily by the Commission. On the contrary, the State- 
ment expressly noted that the parties did not agree as to 
the scope of the Commision’s authority to reject or post- 
pone the effectiveness of carrier-initiated rates and that no 
party waived its position on that question. (A. 224-25). 

The Statement was prepared with the full participation 
of the FCC staff and was placed before the Commission for 
its scrutiny prior to its termination of Phase 1-B of the 
general investigation of AT&T’s interstate rates. In these 
circumstances, the Commission’s decision that an alleged 
breach of the Statement did not give rise to a substantive 
right to have the rate increase rejected prior to hearing is 
entitled to great weight. Cf. Maritime Board v. Isbrandt- 
sen Co., 356 U.S. 481, 496-99. 

The Commission was also correct in resting its decision 
upon the prematurity of petitioners’ arguments for rejec- 
tion, as is demonstrated by the very nature of those argu- 
ments. To determine whether AT&T did afford a timely 
opportunity to the parties to express their views with re- 
spect to the methodology used in the cost studies, it is ob- 
viously necessary to develop a record with respect to what 
meetings between AT&T and TELPAK users were in fact 
held and what was accomplished at those meetings. It 
would have been improper for the Commission to have 
made findings on these questions of fact merely on the basis 
of the petitioners’ generalized charges as to the insufficiency 
of their opportunity to comment upon the cost studies. 

In a full evidentiary hearing AT&T would be in a posi- 
tion to prove that on at least ten different occasions subse- 
quent to the Statement—June 10, 11, 19, 30, July 16, 28, 
September 4, 10, 18, 19, 1969—it met in sessions attended 
by TELPAK users and that these sessions were well publi- 
cized in the industry and were open to all TELPAK users. 
AT&T would further offer to prove that at these meetings 
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there was a full and free discussion concerning the develop- 
ment of cost studies.** 

In addition, AT&T would show that the basic meth- 
odology of the market study was furnished to interested 
TELPAK users on June 30, 1969, that preliminary results 
of the study were furnished to the Airlines as early as 
September 10 and to other TELPAK users on September 
18, and that copies of AT&T’s cost studies with respect 
to program transmission services (which involved the same 
general methodology as the TELPAK cost studies) were 
furnished to interested TELPAK users prior to August 
29. 

If petitioners have any evidence that would contradict 
or qualify the facts stated above, they would, of course, 
be free to present it to the Commission at a full evidentiary 
hearing. But in advance of such a hearing and the full 
development of the facts, petitioners were not entitled to 
insist that the Commission was required as a matter of 
law to reject the TELPAK rate increase for AT&T’s al- 
leged failure to comply with the procedure contemplated by 
the Statement.” 

The Commission likewise properly refused prior to the 
hearing to pass upon petitioners’ contention that AT&T 
did not comply with the Statement because the cost studies 
were not made available sufficiently in advance of the 
tariff filing. The Statement provides only that ‘‘no car- 
rier initiated rate level increases will be filed until the 


36 For example, AT&T would offer in evidence the letter of William E. 
Miller, on behalf of the Air Transport Ass’n, to the Chicf of the Commis- 
sion’s Common Carrier Bureau, dated July 2, 1969: 

‘€We agree that the informal conferences to date, both general and 
specific, have been constructive, and have served to allay some but by 
no means all of our misgivings in this regard. Based on what we know, 
wo believe that the methodology is being considerably improved, but 
whether it will be improved to the point of resulting in a truly inere- 
mental cost study (LRIC), within the meaning of the agreed upon prin- 
ciples of procedures, remains to be scen.’’ 


37 This is particularly so, since the Statement did not specify the pro- 
cedures to be used for the petitioners to express their views concerning AT&T’s 
cost studics, but rather provided for only those procedures that the Commis- 
sion ‘‘deems appropriate.’’ (A. 222). 
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new cost studies . . . have been completed and made 
available to the parties hereto.’? (A. 224). AT&T com- 
plied with this provision because it admittedly furnished 
copies of the cost studies to TELPAK users prior to 
the filing of the TELPAK rate increase. Petitioners, 
however, argue that if this provision of the Statement 
is ‘to be meaningful’? something more than compliance 
with its terms is required and that AT&T should have 
submitted the studies far enough in advance of the tariff 
filing so that the studies could be ‘‘assimilated, tested, 
probed, evaluated, discussed, and, where appropriate, modi- 
fied.’’ Airlines Br. p. 34. 

This argument simply reads into the Statement a pro- 
vision that it does not contain. Moreover, the argument 
improperly assumes that despite the meetings with 
TELPAK users, referred to above, petitioners did not 
have an adequate opportunity to discuss and consider the 
cost studies prior to the tariff filmg and that they have 
been prejudiced as a result. This assumption rests on 
disputed issues of fact and could not serve as a basis 
for Commission rejection of the tariff prior to a full 
hearing. 


E. The Commission’s Order Should Not Be Set Aside on the 
Ground That in Refusing To Reject the TELPAK Tariff 
the Commission Misapplied Its Own Regulations. 

Petitioners argue that the Commission abused its dis- 
cretion and erred as a matter of law in refusing to reject 
the TELPAK tariff for failure to comply with the Com- 
mission’s regulations. Specifically, they argue that AT&T 

did not file materials that provided a ‘‘prima facie justi- 

fication’? for the change in telegraph/telephone equiva- 

lency from 6:1 to 2:1. AP Br. p. 17; Airlines Br. p. 37. 

The regulation that the petitioners urge was misapplied 
by the Commission provides that tariff filings must be 
accompanied by a letter of transmittal that includes 


“*. . . a showing in detail of the reasons for all 
changes in charges or regulations and in case any 
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such change results in increased charges, the facts 
upon which the carrier relies in justification thereof.’ 
47 C.F.R. § 61.33(a). 


This regulation plainly does not require a prima facie 
showing of the lawfulness of the rate change. It was 
designed simply to aid the Commission in deciding whether 
to order a hearing on the lawfulness of proposed rates 
or to suspend rates for the three-month period prescribed 
by Section 204. In the exercise of this discretion the 
Commission is not required to make a prima facie or 
preliminary determination of the lawfulness of a rate 
change. 

The Commission’s interpretation of its own regulation 
and its determination that the material accompanying 
the TELPAK tariff complied with the regulation are 
entitled to great weight and should be accepted. FCC 
v. Pottsville Broadcasting Co., 309 U.S. 134, 143 n. 6. 
This is particularly true here because ‘‘unlike some rules 
the present ones are mere aids to the exercise of the 
agency’s independent discretion’? and are ‘‘not intended 
primarily to confer important procedural benefits upon 
individuals.’? American Farm Lines v. Black Ball Freight 
Service, US. (decided April 20, 1970) Slip Op. 
pp. 6-7. That being the case, 

“‘the Commission is entitled to a measure of dis- 
cretion in administering its own procedural rules in 
such a manner as it deems necessary ....”’ 
* * * 

“[T]here is no reason to exempt this case from the 
general principle that ‘[i]t is always within the dis- 
eretion of a court or an administrative agency to 
relax or modify its procedural rules adopted for the 
orderly transaction of business before it when in a 


given case the ends of justice require it’.’’? Id. at 
Slip Op. 6-7. 


The petitioners’ attempt to show that the Commission 
abused its discretion in refusing to reject the tariff rests 
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ultimately upon the bald assertion that carriers filing 
rate increases must make a “‘prima facie’’ showing that 
the increase will be just and reasonable under Sections 
201 and 202 of the Communications Act. See AP Br. pp. 
12, 17-18. Nothing in the Commission’s rules nor in deci- 
sions under the Communications Act or any similar regula- 
tory statute supports this assertion.*® 

Having based its argument upon an erroneous legal 
proposition, AP then misapplies that proposition to the 
facts. The new equivalency ratio made two telegraph 
channels equal to one telephone channel in ordering 
TELPAK base capacity. AT&T justified this equivalency 
on the ground that the ratio between the costs of tele- 
phone and telegraph channels in the TELPAK offering 
“is slightly under 2 to 1.”? (A. 288). AP attacks this 
justification on the ground that it is inconsistent with 
the relative amounts of revenue derived from telephone 
and telegraph services in ‘‘two representative TELPAK 
C sections of 100 miles in length.’? AP Br. p. 19. 

But AP’s illustration of ‘‘two representative TELPAK 
C sections’’ grossly understates the average length of tele- 
graph circuits priced in TELPAK. AP’s example involves 
50 miles of interexchange channel mileage per service 
terminal (100-mile section length divided by two service 
terminals per circuit), which contrasts with an actual 
average of 263 miles per service terminal. Had AP 
used a 500-mile TELPAK C section (250 miles per termi- 
nal) in its illustration of the 2:1 equivalency ratio, the 
revenue per telephone channel would have been $487 and 
the revenue per telegraph channel $278, or the telegraph 


38 United Gas Co. v. Mobile Gas Corp., 350 U.S. 332, the only case cited 
by AP for this assertion (AP Br. p. 12), does not hold that a tariff filing 
must make a prima facie showing that the increased rate will be just and 
reasonable. The tariff in that case was unlawful on its face under the Natural 
Gas Act because it was in conflict with a valid pre-existing rate contract 
between the carrier and its customers. In tho absence of that conflict the 
tariff filing would have been lawful under the Natural Gas Act and the 
agency would have had no authority to reject it. See United Gas Co. vy. 
Memphis Light, Gas & Water Div., 358 U.S. 103, 113. 
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revenue per channel would have been approximately 57 per- 
cent of telephone revenue per channel. This revenue rela- 
tionship closely corresponds to a cost relationship of tele- 
phone to telegraph of ‘‘slightly under 2 to 1.’’ Thus, by 
substituting realistic figures for the ones arbitrarily chosen 
by AP, it can be seen that the revenue generated by a 2:1 
equivalency is entirely consistent with the cost justification 
relied upon by AT&T as the basis for the change. 

AP also argues that the equivalency change was arbi- 
trary and unlawful. For example, AP asserts that a 2:1 
equivalency constitutes an ‘‘arbitrary limitation of carrier 
spectrum’’ ‘‘to only one ninth of the 240 kHz band- 
width.’’®° AP Br. p. 21. AP’s assertion that the equiva- 
lency ratio is ‘‘arbitrary’’ is nothing less than a premature 
attack on the substantive legality of the tariff. But even 
AP admits that there are cases which hold that regula- 
tory agencies ‘‘cannot summarily reject [tariffs] before 
a hearing on the substantive issue of reasonableness.’’ 
AP Br. p. 16 (emphasis in original). 

AP’s attack upon the Commission’s alleged failure to 
deal with AP’s arguments for rejection of the rates is 
similarly without merit. The Commission expressly held 
that ‘‘the revised tariff schedules for Telpak, while rais- 
ing questions that may be explored in hearing, can not 
be construed as being so defective as to require re- 
jection.’’ (A. 561). This statement adequately dealt with 
AP’s arguments. Those arguments were directed to the 
issue whether AT&T had complied with the tariff regu- 
lation by giving the Commission enough information to 
enable it to exercise its statutory powers to suspend the 
tariffs and institute an investigation. When the Com- 
mission stated that the tariff was not so defective as to 


39 This argument is based upon an erroneous factual assumption. Under 
the TELPAK tariff individual channels may be ordered in TELPAK up to the 
maximum available in the base capacity selected (C or D), but the customer 
has no claim on, nor is AT&T obliged to furnish and equip, any amount of 
‘‘bandwidth’’ beyond that actually required to furnish the channels ordered. 


44, 


require rejection, it plainly held that the tariff material 
was sufficient to enable the Commission to discharge these 
statutory obligations. It was not required to say more.*° 


III. THE COMMISSION'S ORDER REFUSING TO REJECT THE 
TELPAK TARIFF SUMMARILY OR TO SUSPEND ITS EFFEC- 
TIVENESS FOR MORE THAN THE PERIOD PRESCRIBED 
BY THE ACT IS NOT REVIEWABLE. 

Under 28 U.S.C. § 2342(1) only ‘‘final orders’’ of the 
Commission are reviewable. The Commission’s order here 
does not meet this standard. The order is preliminary 
to a final determination of the lawfulness of the proposed 
TELPAK rates. It does not deny petitioners’ right to 
lawful rates during the interim period before the lawful- 
ness of the rates is finally determined, for that right is 
protected and preserved by the accounting and refund 
provisions of the order. 

Petitioners’ argument that the order is reviewable be- 
cause it imposes upon them an interim burden of paying 
increased TELPAK rates rests upon the assertion that 
the imposition of this burden infringes a ‘‘right’’ which 
should be protected by immediate judicial review. See 
NAMBO Br. p. 28; cf. Bethesda-Chevy Chase Broadcast- 
ers, Inc. v. FCC, 128 U.S. App. D.C. 185, 186, 385 F.2d 
967, 968 (1967). The error in this argument is apparent 
from decisions dealing with agency authority to suspend 
rates. 

An order refusing to suspend a rate change for all 
or part of the period permitted by the statute has exactly 
the same consequence that petitioners assert makes the 
Commission’s order here reviewable; it requires payment 
of the rates in the interval that elapses before a final 
determination of their lawfulness. Despite this conse- 


40 AP, unlike the other petitioners, did not file a petition for reconsidera- 
tion with the Commission and its arguments here do not suggest that it is 
genuinely interested in, or would benefit from, a remand to the Commission 
for a fuller explanation of its reasons for believing that the tariff filing 
complied with the regulation. 
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quence it has uniformly been held, both in this and other 
jurisdictions, that such orders are not reviewable. Na- 
tional Industrial Traffic League v. United States, 287 F. 
Supp. 129 (D.D.C. 1968), aff’d per curiam, 393 U.S. 535; 
Movers’ €& Warehousemen’s Ass’n v. United States, 227 
F. Supp. 249 (D.D.C. 1964); Luckenbach Steamship Co. 
v. United States, 179 F. Supp. 605, 609 (D. Del. 1959), 
vacated and dismissed as moot, 364 U.S. 280; Bison Steam- 
ship Corp. v. United States, 182 F. Supp. 63, 66 (N.D. 
Ohio 1960). And see the authorities collected in Long 
Island R.R. v. United States, 193 F. Supp. 795, 797-98 
(E.D.N.Y. 1961). See also, Arrow Transportation Co. 
v. Southern Ry., 372 U.S. 658, 670.7 

Petitioners attempt to evade the force of this unbroken 
line of authority by arguing that here they asked the 
Commission to reject the tariff and not merely to suspend 
it. But whether the requirements for judicial review are 
satisfied does not depend upon the label that petitioners 


attach to their prayers for relief any more than it de- 
pends ‘‘upon the label affixed to its action by the ad- 
ministrative agency.’’ Isbrandtsen Co. v. United States, 93 
U.S. App. D.C. 293, 297, 211 F.2d 51, 55 (1954), cert. denied, 
347 U.S. 990. The courts have held that agency orders 
refusing to suspend rate changes are unreviewable even 
though a request for rejection was coupled with a request 


41 Petitioners cite decisions in which review has been granted of a Com- 
mission decision to vacate a previously ordered suspension of a tariff, when 
the parties seeking review alleged that the Commission had not sufficiently 
explained the reasons underlying its action. See, ¢.g., Amarillo-Borger Ex- 
press, Inc. v. United States, 138 F. Supp. 411 (N.D. Tex. 1956), judgment 
vacated as moot, 352 U.S. 1028; Long Island R.R. v. United States, 140 F. 
Supp. 823 (S.D.N.Y. 1956). These cases do not hold that the initial decision 
refusing to suspend rates is reviewable; instead they rest on the notion that 
if the Commission has made a determination that suspension is necessary it 
may not reverse that determination without an adequate explanation. 

The Amarillo-Borger rule has been criticized, see, ¢.g., Long Island R.R. 
v. United States, 193 F. Supp. 795, 798 (E.D.N.Y. 1961) and a number of 
district courts have refused to follow it. Naph-Sol Refining Co. v. United 
States, 269 F. Supp. 530 (W.D. Mich. 1967); Oscar Mayer & Co. v. United 
States, 268 F. Supp. 977 (W.D. Wisc. 1967); Freeport Sulphur Co. v. 
United States, 199 F. Supp. 913 (S.D.N.Y. 1961). 
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for suspension. National Industrial Traffic League v. 
United States, supra at 131; Bison Steamship Corp. v. 
United States, supra at 64.4% 

The reviewability of the Commission’s order here is 
therefore not to be determined by the form of petitioners’ 
prayer but rather by a realistic appraisal of the nature 
of the relief they sought and of the determination actually 
embodied in the order. As shown in Part I, supra, 
petitioners’ requests for rejection or for suspension were 
based upon contentions that were directed essentially to 
an interim deferral of the effectiveness of the rate change, 
or in other words, to its timing. 

The Commission’s refusal to reject the tariff filing, 
like its refusal to suspend beyond the period permitted 
by the Act, had no final legal consequences apart from 
its effect on the timing of the rate increase. The Com- 
mission did not determine that the rates themselves were 
lawful but reserved that question, as it was required to 
do, for decision after a full hearing. No provision of 
the statute required the Commission to defer the effective- 
ness of the rate increase pending that determination, or 
gave petitioners any right to insist that it should do so. 
On the contrary, the statutory plan assumes that, although 
the Commission may suspend the rates, at the end of 


42 The fact that an order suspending rates may be reviewable on a limited 
basis, sce Long Island R.R. v. United States, 193 F. Supp. 795, 799-800 
(E.D.N.Y. 1961), does not impair the unbroken line of authority holding 
that refusals to suspend are not reviewable, Jd. at 797-98. There are differ- 
ences between an order suspending a rate change and one refusing to do so 
that affect the question of reviewability. The statutory limitations on the 
Commission ’s power of suspension is one such difference. See p. 19 n.22 above. 
Another is that the carrier cannot be protected by an accounting and re- 
fund order. 

43 In realistic terms this is true even of the argument that the Commission 
should have rejected the tariff filing because of deficiencies in its form and 
because it did not contain enough supporting information to satisfy the 
Commission’s regulations. Any deficiencies in form could have been cured 
overnight and it is reasonable to assume that AT&T would have promptly 
supplied any additional information that might reasonably have been required 
under the Commission’s regulations. The argument was designed to achieve 
some additional delay in the effectiveness of the rate change and if accepted 
would have had no other significant consequence. 
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the statutory suspension period the rates will become ef- 
fective subject to a subsequent determination of their law- 
fulness and subject to the carrier’s obligation to refund 
if the rates are deemed to be unlawful. Arrow Transpor- 
tation Co. v. Southern Ry., 372 U.S. 658; Willmut Gas & 
Oil Co. v. FPC, 111 U.S. App. D.C. 49, 52-53, 294 F.2d 245, 
248-49 (1961), cert. denied, 368 U.S. 975; Isbrandtsen Co. 
v. United States, 93 U.S. App. D.C. 293, 299, 211 F.2d 51, 57 
(1954), cert. denied, 347 U.S. 990. Thus the Commission’s 
refusal to reject, like its refusal to suspend, was not final 
but only interlocutory as to any substantive rights of pe- 
titioners under the Act. 

The authorities cited by petitioners do not support a 
contrary conclusion. In United Gas Co. v. Mobile Gas 
Corp., 350 U.S. 332, and the other cases cited at page 45 
of the Aerospace brief, the courts reviewed agency orders 
refusing to reject rates that were alleged to be in vio- 
lation of contracts fixing specific rates. The Natural Gas 
Act recognizes and sanctions such contracts. The orders 
involved in those eases, therefore, did not merely deter- 
mine the timing of a proposed rate increase, but deter- 
mined the substantive rights of the parties under their 
contracts and the statutory obligations resulting there- 
from. The Commission’s order here operated merely 
on the timing of the rate increase and made no determina- 
tion of substantive rights under a rate-fixing contract or 
otherwise that was in any degree comparable to the 
determinations made in the cases arising under the Natural 
Gas Act.** 


44The petitioners also cite two cases in which rejection of the tariff 
necessarily ‘nvolved a determination whether the carricr’s certificate of con- 
venience and necessity authorized the service covered by the tariff. See Flying 
Tiger Line v. CAB, 92 U.S. App. D.O. 260, 204 F.2d 404 (1953), and W. J. 
Dillner Transfer Co. v. United States, 214 F. Supp. 941 (W.D. Pa. 1963). 
No such substantive determination was made by the order here, 

Trans-Pacific Freight Conference v. FMB, 112 U.S. App. D.C. 290, 302 
F.2d 875 (1962), did not involve the suspension or rejection of rates, but 
rather an agency cease and desist order prohibiting a shipping conference 
from imposing fines on certain members pending a determination of legality. 
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Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 293, 
211 F.2d 51 (1954), cert. denied, 347 U.S. 990, arose under 
the Shipping Act and involved review of an order allowing 
rates to become effective in advance of a hearing on their 
lawfulness. The Court held that the Shipping Act re- 
quired the agency to approve the rates before allowing 
them to become effective and that, in the absence of such 
approval, the rates involved were presumptively unlaw- 
ful under the antitrust laws. 93 U.S. App. D.C. at 299, 
211 F.2d at 57. In these circumstances, the court held 
that the Commission’s order was determinative of sub- 
stantive rights and reviewable. Here, in contrast, the 
Communications Act does not require prior agency ap- 
proval of the rates; the Commission’s order is not de- 
terminative of any substantive right but affects merely 
the timing of the rate increase; and the petitioners’ right 
to be charged only lawful rates pending a determination 
of the lawfulness of the rate increase is protected by 
the accounting and refund provision of the Commission’s 
order.*® 

The petitioners’ claims of irreparable injury do not 
advance their argument that the order is reviewable.** 
An order refusing to suspend a rate change may well 
result in a substantial financial burden or loss which is 
not and cannot be alleviated by accounting and refund 
provisions. This is true, for example, in the case of a 
rate decrease which threatens competitive injury to a 
competing carrier; a refund order by its very nature is 


45 Isbrandtsen falls within the category of ‘‘those exceptional cases where 
a court may consider the validity of what is in form an interlocutory admin- 
istrative order but is in substance a final determination of individual rights 
or a deprivation of a substantive statutory right. Such exceptional authority 
is available only if the court is clearly convinced that review of final action 
would be completely unable to vindicate the statutory or substantive right.’’ 
Phillips Petro. Co. v. Brenner, 127 U.S. App. D.C. 319, 323, 383 F.2d 514, 
518 (1967), cert. denied, 389 U.S. 1042, 


46 These claims are discussed in detail in the memorandum submitted by 
AT&T in opposition to the petitioners’ motion for interlocutory relief (pp. 
73) and we respectfully refer the Court to that discussion. 
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not designed to compensate for or to protect against 
that kind of injury. Yet an order refusing to suspend 
is not reviewable merely because it threatens or inflicts 
that kind of injury. Luckenbach Steamship Co. v. United 
States, 179 F. Supp. 605 (D. Del. 1959), vacated and dis- 
missed as moot, 364 U.S. 280. See also, Arrow Transpor- 
tation Co. v. Southern Ry., 372 U.S. 658. The petitioners’ 
claims of irreparable injury do not change the fact that the 
order here is not reviewable because it does not finally 
determine substantive rights conferred by the Act but is 
merely an exercise of the agency’s discretion with respect 
to the timing of a rate change. 


CONCLUSION 


For all of the reasons stated above the petitioners’ 
prayers for relief against the Commission’s order should 
be denied. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23833, 23836, 23839, 23841, 23842, 23843 


THE ASSOCIATED PRESS, ET AL. 
Petitioners, 
v. 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY and © 
THE WESTERN UNION TELEGRAPH COMPANY, 


Intervenors. 


ON PETITIONS TO REVIEW ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR, 
THE WESTERN UNION TELEGRAPH COMPANY 


1/ 
ISSUES PRESENTED FOR REVIEW 
The Western Union Telegraph Company (Western Union), Inter- 
venor in the above-captioned proceedings, believes the issues presented 
for review to be as follows: 
1. Whether the Federal Communications Commission (Commission) 


properly found that there was no showing of sufficient circumstances 


1/ These cases have previously been before the Court on motions for stay. 


justifying rejection or indefinite suspension of the changes in 
TELPAK rates filed by American Telephone and Telegraph Company 
(Bell) on October 1, 1969. 

2. Whether Bell's filing of these TELPAK rate changes violates 
the procedures agreed upon with regard to such rate filings. 

3. Whether the Commission prejudged the lawfulness of these 
TELPAK rate changes by permitting corresponding reductions in 


Bell's rates for long-distance and wide-area telephone (WATS) service 


to become effective simultaneously with the instant TELPAK rate changes. 


STATEMENT OF THE CASE 


The instant proceeding represents the latest phase in the long 
controversy dating back, inter alia, to Western Union's complaint in 1961 
that the rates charged by American Telephone & Telegraph Company (Bel1) 
for its so-called "TELPAK" service were discriminatorily low and hence 
subjected Western Union to competitive disadvantages and injury. 

Aspects of this controversy have already been before this Court in 
American Trucking Association, Inc. v. F.C.C., 126 U.S. App. D.C. 236, 
377 F. 2a 121 (1966), cert. denied 386 U.S. 943 (1967). The facts 
here pertinent may be summarized as follows: 


i —— ae 


2/ Also presented although not briefed herein (see infra p.16, fn.12 ) 
are the questions (1) whether the orders here involved are inter- 
locutory and hence not ripe for judicial review and (2) whether 
under Arrow Transportation Co. v. Southern Railway Co., 372 U.S. 
658 (1963) this Court lacks jurisdiction to grant the relief sought 
by Petitioners herein. 


The Original TELPAK Case 


For many years prior to and subsequent to 1961, Bell and 
Western Union have been offering a service known as "private line 
service," under which the customer leased equipment and service 
enabling him to communicate between certain given points whenever 
he pleased, without going through the usual call-and-hook-up process. 
With the growth in the need for communication services, the Government 


and various large business enterprises and utilities were in a position 


to utilize many such private lines. See, American Trucking Association 


v. F.C.C., 126 U.S. App. D.C. at 240, 377 F. 2d at 125. 

In 1960 the Commission issued its decision in the so-called 
Above 890 Mc Pe which it made available the higher frequencies 
in the broadcast spectrum for private use and thereby made it possible 
for private industry to maintain their own microwave communication 
systems. Since transmission by private microwave was considered effec- 
tive for various purposes for which private line services ae used 
by large users, Bell filed its proposed TELPAK rates allegedly to meet 
the threat of competition created by the Above 890 Mc case. In Judge 
Prettyman's words (126 U.S. App. D.C. at 241, 377 F. 2d “ts 126), there 
was a "startling" and "wide disparity" between the low level of the 
TELPAK rates -- which originally were offered in four classifications 
(A, B, C, and D) based on the number of channels between A given pair 


of points -- and the higher private line rates for the same quantity 


3/ Allocation of Microwave Frequencies Above 890 Mc, 27 F. Cc. Cc. 359 
(1959), 29 F.C.C. 825 (1960). 


4/ 
of service and equipment. 


In response, inter alia, to the objections of Western 
Union, that these low TELPAK rates were discriminatorily low in 
violation of Section 202(a) of the Communications Act, the Commission 
instituted an investigation and found, following extensive hearings, 
that TELPAK and private line services were "like communication 
services" under Section 202(a); that there were no material cost 
savings attributable to TELPAK compared to private line services, 
and hence that the TELPAK rates were unlawfully discriminatory. 
Further, the Commission found that, while there was no competitive 
necessity shown for TELPAK A and B, there apparently was competitive 
necessity’ for TELPAK C and D, and that a further hearing was required 
on the question of whether the existing rates for these classifications 
were compensatory. See 37 F.C.C. 1111 (1964); 38 F.C.C. 370 (1964). 
Upon petitions for review filed by Bell and several TELPAK users with 


regard to the Commission's determination as to TELPAK A and B, this 


Court affirmed. American Trucking Association, Inc. v. F.C.C., supra. 


4/ Judge Prettyman illustrated this disparity by comparing the following 
examples of monthly rates (See 126 U.S. App. D.C. at 241, 377 F. 2d 
at 126): 


Individual 
Private 
Lines 


TELPAK A (12 Voice Grade Channels) $3,780 
TELPAK B (24 Voice Grade Channels) 7,560 
TELPAK C (60 Voice Grade Channels) 18,900 
TELPAK D (240 Voice Grade Channels) 75,600 


Consolidation of TELPAK With 
General Rate Investigation 


Meanwhile, in October, 1965, while the original TELPAK 
case was still sub judice, the Commission instituted in Docket 16258 
a general investigation into the reasonableness of (1) Bell's overall 
return and (2) its rates for all of its interstate Bente other 
than TWX and TELPAK as to which separate proceedings orn then pending. 
2 F.C.C. 2d 871, 874 (1965). By order issued in December 1965, the 
Commission divided this investigation into two phases with Phase 1 
directed to (a) Bell's total revenue requirements applicable to its 
interstate and foreign commumications services panera and (b) the 
development of rate-making principles for the distribution of these 
revenue requirements among Bell's principal service classifications. 

2 F.C.C. 2d 142 (1965). : 

Thereafter, following the decision by the court in the 
original TELPAK case, the Commission in November 1966, directed that 
TELPAK A and B be cancelled "within 60 days from the Bare of order 
* * * effective on 30 days' notice" and consolidated the issues as to 
whether TELPAK C and D rates were compensatory into the Bell general 
rate investigation (App.7,9; 7 F.C.C. 2d 30, 31). Subsequently, however, 
when Bell and several TELPAK users urged that the users needed more 
time to restructure their commmication services, the Commission post- 
poned the cancellation of TELPAK A and B until May 1, 1967, although 
it also indicated agreement "generally with Western Union that after 


nearly 6 years and much litigation the unlawful discrimination should 


be eliminated without undue delay. (App. 16, 21; 6 F.C.C. 2d 177, 181). 
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The 1968 TELPAK Rate Increase 

Pursuant to the direction of the Commission's Telephone 
Committee in the Bell general rate investigation, Bell, in January 
1967, distributed proposed new rates for TELPAK C and D, suggesting, 
however, that these new rates not be made effective before the latter 
part of 1967 in order to allow TELPAK users sufficient time to make 
necessary rearrangments (App. 25). The proposed rates thus distri- 
buted by Bell affected the TELPAK C and D rates as follows (App. 32): 


Rates Then Proposed New 
In Effect Rates 


TELPAK C (Per Airline Mile) $25.00 $30.00 
TELPAK D (Per Airline Mile) 45.00 85.00 
Service Terminals, Voice and 

Teletypewriter 

First Station in Exchange 15.00 35.00 

Subsequent Stations 5.00 15.00 
Telegraph/Telephone Channel 

Equivalency 12 tol 2 tol 

By filing made February 1, 1968, Bell proposed to make the 
above rate changes effective as of April 1, 1968 (App. 83-88). A 


number of TELPAK users, including some of the instant Petitioners, 


moved to reject or suspend the proposed rate changes for a period 


beyond the 90 days provided in Section 204 of the Commmications Act, 


claiming, inter alia, that it was too much to force them to absorb a 
rate increase of the magnitude proposed all at once. (See App. 89, n.) 
Acceding to these urgings, Bell, on March 13, 1968, applied for leave 
to withdraw the proposed tariff changes (App. 134-135), and on March 25, 


1968, filed the following lower rates for TELPAK C and D, to be 


effective June 1, 1968 (App. 135): 
TELPAK C (Per Airline Mile) 
TELPAK D (Per Airline Mile) 
Service Terminals, Voice and 
Teletypewriter 
First Station in Exchange 25.00 
Subsequent Stations 10.00 
Telegraph/Telephone Channel 
Equivalency 6 to l 
While it thus reduced the proposed increase in these rates 
approximately by half, Bell nevertheless made it clear that it regarded 
the higher rate revisions as "fully justified by relevant cost and 
market considerations" (App. 134), and emphasized further that the re- 
ductions inthe tariff increases were to be only temporary in nature and 
would be replaced by higher rates in the near future (App. 134). 
Although the TELPAK users still objected and sought rejection 


or indefinite suspension of even this rate filing, the Commission, by 


Order FCC 68-388, dated April 12, 1968 (App. 170-172), set ‘these rate 


changes for hearing in a separate Docket 18128 and suspended their 
effectiveness for the full 90-day statutory period until Septenber 1, 
1968. The Commission there noted that it was acting at an early date 
to suspend the new TELPAK rates "in order to afford all riverescted 
parties the earliest practicable notice thereof * * * so that TELPAK 
users may be able to adjust the new effective date of these tariff 
schedules." (App. 171.) In addition, the Commission warned (App. 172): 
x % * it should be clearly understood by the TELPAK 


users, that in the event a complete hearing record 
indicates that increases in the TELPAK rates are justified 


or required, or that the TELPAK classifications should 

be eliminated, any increases occasioned thereby will become 
effective without delay. The users should henceforth 
govern themselves accordingly, and their commmications 
budgets should be prepared with this contingency in mind. 
In this connection, users have been on notice since 1961 
that TELPAK rates presented substantial questions of 
lawfulness requiring formal investigation and that 
significant increases in these rates could result." 

While various TELPAK users filed pleadings urging the 
Commission to reconsider and to grant extraordinary relief to prevent 
even these interim rates from becoming effective, the Commission 
declined to take such action in an order dated August 28, 1968 (App. 
205-209, 14 F.C.C. 2d 564). However, by order dated July 10, 1968 (App. 
176, 182, 13 F.C.C. 2d 853), the Commission had imposed an accounting 
order under Section 204 of the Federal Commmications Act requiring 
Beil to keep appropriate records as to all amounts received by it 
under these increased TELPAK rates and reserving the right to require 
appropriate refunds. By this order the Commission had also directed 
the temporary deferral of the hearings on these TELPAK rate changes 
pending determination of the appropriate rate-making principles in 
Phase 1-B of Docket 16258 and the resolution of the TELPAK sharing 

7 
issue involved in Docket 17457, both of which proceedings the Commis- 


sion also ordered should be expedited. 


6/ The Commission had already issued orders relating to Bell's total 
revenue requirements involved in Phase 1-A of Docket 16258 on July 5, 
1967 and September 13, 1967, 9 F.C.C. 2d 30, 9 F.C.C. 2d 960. 


Z/ Docket 17457 involves the question whether the provisions of the 
TELPAK tariff permitting certain limited classifications of customers 
jointly to use TELPAK as furnished either by Bell alone or by Bell 
and Western Union jointly, with the charges therefor being computed 
as if furnished entirely to a single customer, violated the prohibition 
in Section 202(a) of the Commmications Act against unlawful 
discrimination. 


The Statement of Rate-Making 
Principles 


Extensive hearings were being held in the meantime in 


Phase 1-B of Docket 16258, in the course of which the parties had 
held a series of off-the-record conferences, which culminated in 
a so-called "Statement of Rate-Making Principles." This Statement 
included a stipulation among the parties and the Commission Staff, 
both as to substance and procedure, with regard to the principles 
governing determination of specific rate-making issues such as the 
TELPAK rates in Docket 18128. (See Appendix A to order dated July 29, 
1969, 18 F.C.C. 2d 761, 765). By order dated July 29, 1969, 18 F.C.C. 
2d 761 , noting (but not adopting or approving) the stipulation, the 
Commission pointed to Bell's agreement "that implementing: studies 
called for by the statement, and any related rate adjustments based 
thereon, can be filed by October 1, 1969" (App. 217, 18 F.C.C. 2d 
at 763). Further, the Commission commented (App. 217, Id. at 764): 
"x * *, we believe that the procedures will enable us 

to reach these rate issues with greater dispatch and 

effectiveness than if further extended hearings were held 

in docket 16258. Accordingly, it is our judgment that the 

proposed procedures will provide a better and more timely 

method of reaching a final conclusion on these important 


matters and will best conduce to the proper exercise of 
our statutory authority and promote the ends of justice." 


The Instant TELPAK Rate Changes 


In accordance with the undertaking thus macosniced by the 
Commission, Bell completed its cost and market studies, and on the 
basis thereof filed, on October 1, 1969, new rate changes proposing 
to increase its TELPAK C and D rates to the levels which it had pro- 


posed in January, 1967 (App. 280-354). 
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As in the past, a number of TELPAK users, including the 
instant Petitioners, moved the Commission to reject or suspend 
indefinitely these rates. As in the past, they urged, inter alia, 
that such extraordinary relief was needed because suspension of, 
and investigation into, these tariffs even though accompanied by an 
accounting order exposed them to irreparable injury. In addition, 
they claimed that the filing of these rate changes violated the 
procedure agreed upon in the Statement of Rate-Making Principles 
(See App. 355-557). 

In its Order FCC 69-1196 released November 6, 1969 here 
under review (App. 558-571, 20 F.C.C. 2d 383), the Commission ruled 
(1) that, apart from any question as to the Commission's authority 
to grant such relief, Petitioners have failed to show "sufficient 
circumstances that would require the extraordinary remedies they seek" 
(App. 562, Id. at 386), and that (2) the filing of the instant 
TELPAK rate changes did not violate the agreed upon procedure set out 
in the Statement of Rate-Making Principles (App. 561, Id. at 386). 
However, notwithstanding the objections of Bell and Western Union and 
the long history of discriminatory, low TELPAK rates and resulting 
adverse impact upon Western Union, the Commission provided that the 
rate changes should be suspended for the full 90-day statutory period, 


i.e., until February 1, 1970, thereafter to be effective, subject to 


an accounting order (App. 564, Id. at 387, 388). Further noting a 


recommended decision which had been issued in the TELPAK sharing 


proceeding in Docket 17457 and the Statement of Rate-Making Principles 
which had been agreed upon by the parties in Phase 1-B of Docket 

16258, the Commission authorized the Examiner in the tstant proceeding 
to schedule hearings with regard to all the TELPAK rate changes "at 


8/ 
such time as he may deem appropriate." (App. 563, Id. at 387-388). 


Commissioners Cox and Johnson filed separate opinions, both 


urging that the instant rate changes should not have been suspended 
for the full statutory period. In the words of Commissioner Johnson 
(App. 567, Id. at 390): 


"The Commission is going to suspend the new TELPAK 
rates for the maximm period allowed by law -- 90 days. 
For the purposes of a hearing and accounting order, a 
one-day suspension would serve as well. Large users of 
communications services will thus have the effect of the 
rate increases postpened -- despite the fact that TELPAK 
users have been on notice for eight years that the TELPAK 
rates may be non-compensatory and for months that rate 
increases were coming." (Emphasis in original). of 


The Offsetting Reductions in 
Long-Distance and WATS Rates 


Almost simultaneously with the release of Order FCC 69-1196 
here under review, the Commission issued its Public Notice FCC 69-1210, 


in which it noted an undertaking by Bell to offset the revenue increases 


8/ By Order FCC 69-1345, dated December 16, 1969, the Commission 
similarly suspended until February 1, 1970, the TELPAK rate 
changes filed by Western Union which, for competitive reasons, 
were identical to those of Bell. Because of the close associ- 
ation between these rate filings the Commission also consolidated 
for hearing these Western Union rate filings with those of Bell. 


9/ Emphasis supplied throughout unless otherwise indicated. 


expected to result from the higher rates proposed inter alia for 


TELPAK by reducing its rates for long-distance and WATS service by 
$87 million per year, effective when the higher TELPAK rates became 
effective (App. cg In addition to the objections which they 
had made earlier, certain TELPAK users contended in their petitions 
for reconsideration of Order FCC 69-1196, that the above Notice indi- 
cated Commission prejudgment of the instant TELPAK rate changes. 

In rejecting this contention in its order dated January 19, 
1970 (App. 724-33, 21 F.C.C. 2d at 1), the Commission pointed out that, 
in accordance with Bell's own express recognition, the TELPAK rate 
changes "must withstand the statutory tests of sections 201(b) and 202(a) 
of the Commmications Act" and that Bell "has no resort to any argument 
that such rates were part of an offset arrangement [fo. omitted] ." (App. 726<j 
727; 21 F.C.C. 2d at 3). The Commission also again declined to reject or 
suspend indefinitely the instant TELPAK rate changes, noting that not 
only had the TELPAK users long been aware that Bell considered the 
instant TELPAK rates to be justified, but the Commission itself had 
advised these users "to prepare their commmications budgets for the 


contingency of TELPAK rate increases or even the elimination of the 


service." (App. 727-728, 21 F.C.C. 2d at 4). 


10/ This Notice also announced that as a part of the Commission's 
"continuing surveillance" over Bell's rates, Bell had agreed to 
reduce its long distance and WATS rates by an additional $150 
million per year (App. 572). 


ARGUMENT 


11/ 
These six consolidated petitions for review have been 


filed by various TELPAK users and groups of users seeking to have set 
aside the Commission order dated November 6, 1969, in which the 

TELPAK rate changes filed by Bell on October 1, 1969, became effec- 

tive subject to accounting, as of February 1, 1970, after suspension 

for the full 90-day period provided in Section 204 of the Communications 


Act. 


Petitioners advance a variety of contentions -- comparable 


to those advanced in support of their rejected motions for stay -- in 
support of their position here that the Commission erred in failing 

to reject or suspend indefinitely those rate changes. In so urging, 
Petitioners would ignore the history of the long Contrcuecen over 

Bell's TELPAK rates; they would brush aside the repeated warnings of 

both Bell and the Commission to prepare for the filing of rates comparable 
to those here involved; they would perpetuate the subsidy er have 
enjoyed in these discriminatorily low rates at the expense particularly 
of Bell's long-distance customers; and they would Continuesehe 
competitive disadvantage and enhance the revenue losses to which 


Western Union has been subjected. As shown below, the contentions 


11/ Petitioner in No. 23841, American Trucking Association, Inc., has 

~~ not filed a brief. Petitioners in No. 23839, Air Transport 
Association of America, et al., and Petitioner in No. 23842, 
Aeronautical Radio, Inc., have joined in a single initial brief. 
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which Petitioners advance in support of such a result have no basis 
12/ 
in fact or law. 
L. 
THE COMMISSION PROPERLY DECLINED 
TO REJECT, OR POSTPONE INDEFINITELY 
THE INSTANT TELPAK RATE CHANGES 


In urging that the Commission erred in declining to reject 


or suspend indefinitely the instant TELPAK rate changes, Petitioners 


claim on the basis of the decision of the Supreme Court in Permian 


Basin Area Rate Cases, 390 U.S. 747 (1968), the other recent decisions 
under the Natural Gas Act -- (1) that the Communications Commission 
has authority under the Communications Act to impose moratoria upon 
rate filings by common carriers subject to its jurisdiction, and (2) 
that on the facts in the present proceeding, the Commission should 
properly have exercised such authority and, accordingly, erred in 
failing to reject or postpone indefinitely the TELPAK rate changes 
here involved. 

As shown below, the Commission properly held that even assuming 
it had the power, the circumstances here involved do not make out a case 
for rejecting or suspending indefinitely the instant TELPAK rate 
changes as urged by Petitioners. This is particularly so since, as 


EE 


12/ These appeals must also fail, we submit, for the further reasons: 
(1) that the orders here involved are interlocutory and hence not 
ripe for judicial review, and (2) that under Arrow Transportation 
Co. v. Southern Railway Co., 372 U.S. 658 (1963), this Court lacks 
jurisdiction to grant the relief in effect sought herein by 
Petitioners. Since Bell's brief deals with these matters extensively, 
we do not undertake any discussion thereof other than to state 
that we agree with Bell's conclusion. 


also shown below, the Permian and other natural gas cases relied on 


by Petitioners involved a special extraordinary situation peculiar 

to producer regulation under the Natural Gas Act and hence these 
cases are far different and distinguishable from the aresene case. 

The instant case thus does not present an occasion for exercising the 
authority asserted by Petitioners, even if it be assumed arguendo 
that the Commission has such authority. Accordingly, the Commission's 
decision not to reject or suspend indefinitely the instant TELPAK 
rate changes was plainly correct without the need of "deciding at 

this time the extent of our authority to grant the kind of relief 


petitioners request" (App. 562; 20 F.C.C. 2d at 386). 


A, The Commission Properly Found That There Was No 
Showing of Sufficient Circumstances Justifying 
the Extraordinary Relief Requested by Petitioners 


As indicated above, a major facet of Petitioners'cleim 
that the Commission erred in failing to reject or suspend indefinitely 
the TELPAK rate changes here involved is their contention'that the 
Commission's Order FCC 69-1196 under which Bell's TELPAK mae changes 
here involved became effective as of February 1, 1970, exposes them 
to substantial irreparable injury, even though the order also imposes 
a requirement of ae as authorized by Section 204 of the 


Communications Act. There are, we submit, a number of independent ly 


dispositive answers to this contention. 


13/ See Brief in No. 23833 (AP) pp. 6-8, 12-13, 20-21; Brief in No. 
23836 (Aerospace) p. 13 et seq.; Brief in Nos. 23839, - 23842 (Airline) 
pp. 11-12, 19-20, 38-40; “Brief in Nos. 23843 (NAMBO) PP- 7-8, 
11-12, 20-22. 


1. Petitioners' Alleged Irreparable Injuries 
Result From Their Own Refusal to Heed the 


Numerous Warnings Given Them 


In addition to the fact that the increase in cost of 
TELPAK to each of the TELPAK users would obviously be only a very 
small part of its total cost of doing business since a list of TELPAK 
users typically reads as a Who's Who in American industry, most, if not 
all, of the injuries which TELPAK users allegedly will suffer as a 
result of the Order FCC 69-1196 will be incurred because of their 
persistent refusal to make appropriate arrangements in light of the 
several warnings given them that the TELPAK rates might be increased, 
or the service even terminated. 

To begin, the level of the rates for TELPAK C and D here 
involved have been suspect since 1961, or at the very least, since 
1964, when the Commission held not only that TELPAK and private 
line services were "like commumications services," but that while 


there apparently was competitive necessity justifying TELPAK C and 


D, there was no showing that the low rates for TELPAK C and D vere 
14 


compensatory (see 37 F.C.C. 1111, 38 F.C.C. 370, supra p.4). 
In this regard it is significant that the rates for TELPAK, even as 
increased by the instant filing, are still substantially below those 


for "like" private line services. For example, whereas the new TELPAK 


14/ As was there noted by the Commission, the apparent competitive 
necessity for TELPAK C and D stemmed from the fact that it might 
be practical for a customer to construct his own microwave system 
if he needed the number of channels encompassed within these 
classifications. 


D rate filed by Bell is $85.00 per mile for 240 voice circuits, or 
about 35¢ per mile for each voice circuit, the rate per mile for a 
private line voice circuit begins at $3.00 per mile for the first 25 


miles and decreases by mileage steps to 75¢ per mile for the portion 


of the mileage in excess of 500 miles. See, e.g., AT&I FCC Tariff No. 


260, p. 55.1, Second Revised page (July 15, 1969). . 

In addition to the implicit warning inherent in this disparity 
in the TELPAK and private line rates, Bell has repeatedly, given TELPAK 
users explicit notice of its intention to increase its rates for 
TELPAK approximately to the level provided in the filing here involved. 
Thus, in response to the direction of the Commission's Telephone 
Committee in Docket 16258 (FCC 66 M-1582) requiring the “nia icn 
of revised cost data and any new proposed rates for TELPAK C and D, 
Bell, as early as January 1967 -- more than 3 years ago = distributed 
a proposal to revise TELPAK C and D rates to the level set out in 
the rate filing here involved (App. 22-38; supra p. 6). Bell 
then proposed that these rate changes "not become effective until the 
latter part of 1967" in recognition of 

"[t]he difficulties that present TELPAK customers will 
encounter in evaluating their commmications requirements 
and restructuring their communications networks, in light 
of the rate increases proposed in this statement and of the 
elimination of TELPAK A and B. These customers should be 


afforded adequate time to make the necessary rearrangements." 
(App. 24-25). 


Thereafter, by filing made in February 1968, Bell proposed 
to change effective April 1, 1968, the rates for TELPAK C and D to the 


levels earlier indicated by it. And while in March 1968 Bell yielded 


to the urgings of the TELPAK users by withdrawing this rate proposal 
in favor of rate changes approximately half as large (App. 134), 

Bell went out of its way to warn that the reduced rate changes were 
only temporary in nature and that they would be replaced by the higher 
rates in the near future (App. 134): 


"We believe that in any Commission investigation it 
will be demonstrated that TELPAK rates should be established 
at substantially the level of those which were filed to 
become effective April 1, 1968. The proposed new revisions 
will constitute an intermediate step in achieving that 
level.” (See also supra p. 7). 


The Commission has likewise put the TELPAK users on notice of 
possible increases in TELPAK rates. Thus, in its Order FCC 68-388, 
issued April 12, 1968, suspending the effectiveness of the reduced 
1968 TELPAK rate changes until September 1, 1968, the Commission 


explicitly admonished (App. 172; see also supra, p. 7). 


tte x * it should clearly be understood by the TELPAK 
users that, in the event a complete hearing record 
indicates that increases in the level of TELPAK rates 
are justified or required, or that the TELPAK classifica- 
tion should be eliminated, any increases occasioned 
thereby will become effective without delay. The users 
should henceforth govern themselves accordingly, and 
their communications budgets should be prepared with this 
contingency in mind. In this connection, users have been 
on notice since 1961 that TELPAK rates presented substantial 
questions of lawfulness requiring formal investigation 
and that significant increases in these rates could result." 15/ 


And in its order noting the Statement of Rate-Making Principles 
(18 F.C.C. 2d at 761, supra p.9), the Commission expressly adverted 


to Bell's agreement "that implementing studies called for by the State- 


ment, and related rate adjustments based thereon, can be filed by 


eS 


15/ The fallacy in the claim of Petitioners Airline and NAMBO, based on 
the above Commission language, of an implied moratorium on further 
TELPAK rate changes is discussed, infra pp. 46-48. 


October 1, 1969." (App. 217, 18 F.C.C. 2d at 763). As peed 

supra p.9, the instant TELPAK rate revisions were in fact 

filed on October 1, 1969, and while Bell proposed that they be effec- 
tive November 1, 1969, the Commission Order FCC 69-1196 hove under 
review suspended their operation until February 1, 1970 (App. 564; 

20 F.C.C. 2d at 388). 

In these circumstances, it is readily aavarenthas the 
Commission pointed out in its order denying rehearing herein (App. 
727-8; 21 F.C.C. 2d at 4), that not only has Bell itself given TELPAK 
users "long standing notice of [its] intention to raise TELPAK rates," 
but the Commission had long ago advised them that "in light of the 
constant litigation surrounding the TELPAK tariff [they] should 
prepare their communications budgets for the contingency of TELPAK 
rate increases or even the elimination of the service. [footnote 
omitted] ." 38 

Plainly, therefore, TELPAK users, including Petitioners 
herein, have been given ample notice and opportunity to plan for and 
in fact to make adjustments in their budgets and commmications services 


which might be called for as a result of changes in TELPAK rates such 


as those filed here by Bell and Western Union. Accordingly, Petitioners‘ 


present arguments (which for the most part are merely reiterations 


16/ Aerospace's contention (Br. PP- 22-23) that the Commission did not 
in fact give any such advice is based on a bob-tailed version of the 
Commission's order of April 12, 1968; but even if Aerospace were 
correct in this regard, there is no disputing the repeated warnings 
given by Bell. 


of their arguments made in support of their rejected motions for stay 
herein(as well as each time Bell proposed revisions in TELPAK rates) 
strongly suggest that they have chosen not to heed these warnings 
and, instead, to continue their efforts to retain the benefits of 
the subsidy inherent in the discriminatory, low TELPAK C and D rates 
for as long as possible. 

In this regard, it is appropriate to recall the words of 
Commissioner Cox in the original TELPAK case in 1964. In objecting 
to the procedure adopted by the Commission to implement its finding 
that while the TELPAK rates were discriminatorily low, the rates for 


TELPAK C and D might be justified by competitive necessity, Commissioner 


Cox there admonished (37 F.C.C. 1111, 1120 (1964)): 


"ZT discern a very disturbing pattern in connection with 
all the bulk rate tariffs which have been filed in recent 
years. AT&I offers new services which are very attractive 
to large users of commumications. Protests are filed by 
competitors who claim that the tariffs are discriminatory 
and will result in damage to their business. The Commis- 
sion suspends the tariffs, but they go into effect at the 
end of the statutory 90-day period. Customers are attracted 
and come to rely on these services. If and when, months 
later, we find the tariffs to be unlawful, we are beseiged 
by users complaining that it would be unfair to withdraw 
the benefits they have come to value. * * * I think we can 
reverse this trend only by expediting our proceedings 
in such cases as much as possible, and then effectuating 
our conclusion at once. Then perhaps the users of telephone 
services will learn that they should not rely upon offerings 
which we have decided should be suspended. All the inter- 
venors proceeded in the face of clear warnings that the TELPAK 
tariffs were going to be questioned. I do not think this 
justifies the claims they now make, and which the majority 
recognizes." 


2. Petitioners' Claims Ignore 


Counteracting Benefits 


Petitioners’ arguments that the Commission order exposes 
them to irreparable injury necessarily assume that the TELPAK rate 
increases here involved will ultimately be found to be Serer 
high. Aerospace (Br. p. 25 and én. 11) purports to find support for 
such an assumption in the cost studies submitted by Bell in connection 
with the instant rate filing. However, not only are these rates still 
substantially below those of the "like" private line services (as is 
pointed out supra p.4), but, as the Gommission's order denying 
rehearing points out with regard to the comparable arent made by 
another TELPAK user, there has been no determination as yet as to the 
proper method of pricing TELPAK or any other service offered by Bell 


(App. 728; 21 F.C.C. 2d at 5). Indeed, the Statement of Rate-Making 


Principles, noted by the Commission in its order dated July 29, 1969 


(18 F.C.C. 2d 761), highlights the absence of agreement among 

the parties as to the proper principles for allocating Bell's costs 
among its various service offerings and the reservation by each 
participant therein of its position in this regard. 

Consequently, until there is a resolution of these matters 
and of related problems of cost allocation among Bell's several service 
offerings, it cannot be reasonably assumed that the instant TELPAK 
rates will in fact be found to be unreasonably high. To the contrary, 
since it is at least equally reasonable to assume that the instant 


TELPAK rates will be found to be reasonable or, indeed, even too low, 


the impact of such eventualities upon the various interests involved 
must also be taken into account. 

Thus, should the instant TELPAK rate increases ultimately 
be held to be lawful, not only would Petitioners’ claim of irreparable 
injury obviously disappear, but Petitioners would have received 
substantial affirmative benefits which they will be able to retain. 
There is no way to recoup from Petitioners the benefits of having 
paid lower rates during (1) the 3-month period from November 1, 1969, 
to February 1, 1970, when Bell's instant TELPAK rate changes were 
suspended by Commission order; (2) the 19-month period from April 1, 
1968 (the effective date which Bell proposed for these rates when they 
were part of its February 1968 rate filing) to November 1, 1969, and 
(3) the nearly 7-year period from 1961, when the even lower TELPAK C 
and D rates first went into effect, until April 1, 1968. 

Indeed, even should the instant TELPAK rate increase be found 
to be lawful only in part, then any claim of irreparable injury which 
Petitioners may seek to make as a result of having been required to 
pay the entire increase, cannot properly be evaluated without taking 
into account the benefits which Petitioners received as a result of having 
to pay lower rates during the nearly eight-year period since 1961, as 


17/ 
well as any refunds which they may receive under the accounting order. 


17/ Aerospace's characterization of the above argument as "specious" 
(Br. p. 23, fn. 9) apparently misunderstands its purpose. The 
fact ‘that the TELPAK users have been benefiting from low rates 
since 1961, obviously is highly relevant as a counterbalance to 
Petitioners’ claims of irreparable injury. The argument is not 
directed, as Aerospace would have it, to its claim (dealt with 
in subpart B, infra, pp. 28-35) that it has been denied the 
expedited hearing to which it is allegedly entitled under the 
Communications Act. 
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3. Under the Rate-Making Scheme Provided In The 
Communications Act, Customers As Well as The 
Carrier Are Intended to Bear a Share of the 
Potential Adverse Effects 
Still another answer to Petitioners' contention is that 
the irreparable injury which they allegedly will suffer as a result 


of the Commission's order here under review falls squarely within 


the allocation of such burdens between the customers and the carriers 


provided by Congress in the rate-making scheme included in the 


Commmications Act. In other words, the risk of such injury is an 
inherent aspect of the rate-making process and hence, the injury, if 
any there should result, comes within the characterization of damnum 
absque injuria. 

When a regulated company files rate changes with the regu- 
latory agency and a question arises as to the lawfulness of these 
changes, there is a problem as to what rate should be charged and paid 
during the period between the company's filing of the maralcnennes and 
the agency's determination of their lawfulness. If the new rates turn 
out to be lawful, then, in order to keep the company whole, it should 
have been allowed to charge that rate since the date of its initial 
filing. If, however, the lawful rate turns out to be the old rate or 
some rate between the old and the new, then that is all that the company 
should be permitted to charge, and its customers required to pay, during 
the period between the filing and Commission Beterninattons 

Since provision must be made for some rate during the interim 


until the proper rate level has been ascertained at the conclusion of 
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the agency proceeding, Congress had the problem of what to do. If 
the company were denied the right to charge the new rate during that 
period, then it might well suffer severe hardships. On the other hand, 
if it were permitted to charge the new rate while its lawfulness was 
being determined, then its customers might have cause to complain. 

The answer adopted by Congress consisted of a compromise 


which took several years to evolve. See Arrow Transportation Co. v. 


Southern Railway Co., 372 U.S. 658, 662-666 (1963) affirming 308 F. 


2d 181 (5th Cir. 1962). This compromise, which was first included 

in the Interstate Commerce Act, and subsequently adapted for the Federal 
Commmications Act and other regulatory shia eras for the 
suspension of the new rates for a period of time and then for the new 
rates to become effective subject to possible refund to the customers 

of the excess over the reasonable rates as ultimately determined by the 
agency. 

The Courts have recognized (1) that the compromise thus adopted 
by Congress left some or all of the parties exposed to possible injuries, 
and (2) that no relief was available therefrom other than through action 
by Congress. Thus, in Arrow Transportation, supra, the Fifth Circuit 
stated (308 F. 2d at 184): 

"Some irreparable injury appears unavoidable in the 

process of establishing new rates. If the new rates are 
ultimately determined to be just, reasonable, and lawful, 
the carriers and that portion of the public which would 


benefit from the change in rates have nonetheless suffered 
irreparable injury during the period of suspension. If the 
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18/ Such as Section 205(e) of the Federal Power Act, 16 U.S.C. 824d(e) 
and Section 4(e) of the Natural Gas Act, 15 U.S.C. 717<(e). 


period of suspension has expired and the new rate schedule 
goes into effect, but is subsequently determined to be 
unlawful, then competing carriers and that portion of the 
public which would suffer because of the change in rates 

has been injured during the period when the rates were not 
suspended and in many cases that injury is irreparable." 18a/ 


Yet, despite this express recognition of exposure of the customers and 
the carriers to potential irreparable injury, the Fifth Circuit con- 
cluded (Id. at 186): 

"Essentially the Court is asked to declare as to the present 
case that the seven-month period of suspension provided in the 
statute is inadequate. If that can be done in this case, there 
is practically no end to the number of instances in which the 
courts will be called on to set aside the mandate of the 
statute. Congress, in its wisdom, has fixed seven months [in 
the Interstate Commerce Act, 49 U.S.C. 15(7)] as the maximm 
period of suspension. It seems clear to us that if the courts 


extend that period, they are in effect amending the GENEES 
and that is a matter beyond their power." 


Also relevant in this connection is Hope Natural Gas Co. v. 
F.P.C., 196 F. 2d 803 (4th Cir. 1952). In that case, the company claimed 
that since the Commission had found its new rates to be lawful, it should 
be permitted to collect that rate for the period during which it had 


been suspended pursuant to the Commission order issued under Section 4(e) 


of the Natural Gas Act (15 U.S.C. 717c(e)). In upholding the Commission's 


refusal to permit Hope to collect the higher rates for gas delivered 
during the suspension period, the Fourth Circuit stated in pertinent 
part: 

"The settled construction by the Interstate Commerce 


Commission of the suspension provision of the Interstate 
Commerce Act is that, when the Commission suspends a rate, 


18a/ See, also, the Finding 12 of the District Court in that case repro- 
duced in the opinion of the Court of Appeals (308 F. 2d at 183). 


the old rate is continued in effect pending the 
investigation and subsequent orders allowing increased 
rates are given only prospective operation." (196 

F, 2d at 807). 


* * * * * 


"It is argued that since the rates allowed by the 
Commission were found to be reasonable with reference 
to a test year which ended just before the beginning 
of the suspension period, there is as much reason in 
making the rates applicable during the suspension 
period as during the following period when the rates 
which had been suspended were in effect. This, however, 
was a matter for Congress and not for the Commission or 
the courts." (196 F. 2d at 808). 


4. The Tennessee Case Is Distinguishable 
And Does Not Advance Petitioners' 


Position 
Petitioners seek to buttress their position by relying 
upon F.P.C. v. Tennessee Gas Transmission Co., 371 U.S. 145 (1962) 
and F.P.C. v. Hunt, 376 U.S. 515 (1964) See Aerospace Br. pp. 20-21; 
Airline Br. p. 40; NAMBO Br. pp. 20-21. However, in neither case 
did the Power Commission take the action here urged by Petitioners; 
in Tennessee, the Power Commission permitted the rate under attack 


to go into effect subject to refund after the period of suspension, 


as the Commmications Commission did here; and in Hunt the Power 


Commission included, as part of a temporary authorization, a proscrip- 
tion against filing rate increases during the period that authoriza- 
tion was in effect. 

Moreover, both of these cases arose under the Natural Gas 


Act, where the Commission's authority to require refunds extends only 


as far as the distributing companies purchasing gas from the companies 
subject to Commission regulation under the Act. However, when these 


distributing companies pay increased rates even though subject to 


refund, they typically pass on the higher rates to the millions of 


ultimate consumers purchasing gas from them. 

As a result, the Supreme Court in Tennessee and Hunt charac- 
terized the refund procedure as inadequate because in many instances 
those who in effect paid the higher rates did not receive the refund 
of excess monies paid by them (371 U.S. at 154-155): 

"ke * * True, the exaction would have been subject to 
refund, but experience has shown this to be somewhat 
illusory in view of the trickling down process necessary 
to be followed, the incidental cost of which is often 
borne by the consumer, and in view of the transient 
nature of our society which often prevents refunds from 
reaching those to whom they are due (fn. omitted)."' 

In the instant case, there is no problem of "trickling down" 
or of the refunds not "reaching those to whom they are due." To 
the contrary, all refunds would be paid directly to the relatively 
small handful of TELPAK users, including Petitioners to whom such 
refunds would be due by virtue of having paid the increased rates. 

Cf. Southern Pacific Co. v. Darnell-Taenzer Lumber Co., 245 U.S. 531 
(1918). Thus, the irreparable injury here claimed by Petitioners is 
entirely different from what the Supreme Court had in mind in Tennessee. 
The uncompensated injuries here claimed by Petitioners relate to 


what at most would be consequential or indirect damages, i.e., damages 


other than payment of the excessive rates themselves (see e.g., 


Aerospace Br. pp. 20-22; NAMBO Br. pp. 11-12, 20-22). 

Moreover, the Court's reference to the inadequacy of the 
refund procedure was part of one of several grounds which it invoked 
in support of the construction of another statutory provision 
adopted by it. Thus, the Court reasoned that adoption of another 
construction of the statutory provision there in issue would frus- 
trate 

' * * the purposes of the Act ‘to protect consumers 
against exploitation at the hands of natural gas companies 
*x * *' [citation omitted]. Faced with the finding that 
the rate of return was excessive, the Commission acted 
properly within its statutory power in issuing the 
interim order of reduction and refund, since the purpose 
of the Act is 'to afford consumers a complete, permanent 
and effective bond of protection from excessive rates and 
charges * * *' [citation omitted]." (372 U.S. at 154). 

Accordingly, in neither case was the inadequacy of the 
refund or accounting procedure accepted as the sole reason for 
rejecting a specific rate increase, as Petitioners would have this 
Court do in the instant case. Nor could such a result be proper 
or in accord with the statutory scheme, since the refund or accounting 


procedure, whatever may be its inadequacies, is an integral part of 


the rate-making procedure knowingly adopted by Congress. 


B. Petitioners Have Not Been Denied a Prompt Hearing 
With respect to the Instant TELPAK Rate Changes 


As another argument in support of its claim that the 
Commission's order should be set aside, Petitioner Aerospace (Br., 


pp. 12-23) contends that the Commission has failed "to provide the 


expedited hearing on the rate increase required by Section 204." 


Not only is this contention wholly contrived and devoid of merit, 

but assuming arguendo that it were valid, the proper relief, even 

in appropriate circumstances -- which are not present here -- is at 

most a direction to the Commission to expedite its proseadiness See, e.g., 
Mesa Microwave Co., Inc. F.C.C. 105 U.S. App. D.C. 1, 262 F. 2d 723, 
(1958); Harvey Radio Laboratories Inc. v. United States, | 110 U.S. App. 

D.C. 81, 289, F. 2d 458 CSS 

Granting the relief of rejecting the rate filing would 
certainly not have the result of expediting the hearing. ‘To the con- 
trary, it might very well serve to put off the day when the Commission 
finally determines a lawful rate for Bell's TELPAK offering. This 
would be particularly so if the construction of the Statement of Rate 
Making Principles urged by Aerospace and Airline were to be adopted. 
See infra, pp. 41-53. : 

Apart from the obvious inconsistency of such a result with 
the ostensible purport of Aerospace's arguments, such a result would 
continue the burden upon Western Union which has been waiting nearly 
a decade for the elimination of the unfair disadvantage to which it 
has been subjected by Bell's discriminatorily low TELPAK rates. It 
was in 1961 that Western Union first complained to the Commlscion 


about Bell's TELPAK rates and although the Commission in its decision 


in the original TELPAK case in 1964 in effect agreed with Western 


Union, Western Union is still waiting for a determination by the 
Commission as to the proper level for TELPAK C and D. 


——$ $$$ 


19/ The Court in Mesa characterized such relief as "an extraordinary 
remedy * * * to to be used only upon a clear showing of. Recess TL 
105 U.S. App. D.C. at 2, 262 F. 2d at 724. 
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1. Aerospace's Complaints of Delay are 


Addressed to 1968 TELPAK Rate Changes 


Contrary to the impression which Aerospace apparently is 
seeking to create, most of its arguments in this connection relate 
to the earlier (i.e. 1968) TELPAK rate changes. (See Aerospace Br. 
pp. 15-17). Thus, the Commission Order FCC 68-711 dated July 10, - 
1968 (App. 176, 13 F.C.C. 2d 893), in which the Commission directed 
the deferral of the proceedings in Docket 18128 until (1) the 
determination of the rate-making principles in Phase 1-B of Docket 
16258, and: (2) the resolution of the TELPAK sharing issue in Docket 


17457, was concerned with the 1968 TELPAK rate changes. See also, 


supra, p.8. And while Aerospace now seeks to complain about 


the delay stemming from that deferral, no such complaint was made 
either by Aerospace nor any other TELPAK user at that time. 

Indeed, Aerospace specifically concedes (Br. p. 17) that 
it "did not oppose the procedure as such," in part, according to 
Aerospace, because "as long as user rights were adequately protected 
we were not prepared to argue that the Commission could not adopt 
any procedure it chose for determining the various interrelated 
questions as to the carrier's rates. See, e.g., Federal Communi- 
cations Commission v. WJR, The Goodwill Station, Inc., 337 U.S. 265, 
222 (1949)." Yet, although, as Aerospace goes on to note, it also 
then urged that the Commission could so defer the commencement of the 
proceeding on the rate increase only if it prevented the increase 


from becoming effective pending the determination of these other 


proceedings, the fact remains that Aerospace also Agena in 
the Commission's rejection of this contention. 

Although Aerospace offers no explanation for this 
acquiescence, a wholly plausible explanation, we submit, is that 
neither Aerospace nor the other TELPAK users were interested in 
pressing the matter at that time. As noted supra pp. 6-7 , the 


TELPAK rate changes which finally became effective in 1968 


subject to an accounting, were approximately half as large as 


those which Bell had originally filed and which were the same as 
those here involved. Bell had withdrawn its earlier filing in 
1968 in response to the objections of the TELPAK users, inter 
alia, that it was too much to ask them to absorb an increase of 
such a magnitude all at once. Having thus persuaded Bell to 
reduce the amount of the TELPAK rate changes for even n feo 
period, the TELPAK users may well have shied away from indicating 
dissatisfaction with the Commission's July 10, 1968 order for 
fear of upsetting the apple cart. 

In any case, irrespective of the reason for Aerospace’ 
failure to take further action at that time, there is no gain- 
saying the fact that Aerospace's complaints of delay are concerned 
with the 1968 TELPAK rate changes. Accordingly, these Completes 
are properly related not to the Commission's order here under 
review (which deals with the instant, i.e. 1969 TELPAK ae 


changes) but rather to the July 10, 1968 order, which has long 


since become final without judicial review being sought by anybody. 


Patently, these complaints have no place in the instant proceeding. 


2. The Proceedings With Regard to the Instant 
TELPAK Rate Changes Have Not Been Delayed 


In contrast to the proceedings with regard to the 1968 
TELPAK rate changes, the Commission has already indicated an in- 
tention that the proceedings with regard to the instant TELPAK rate 
changes go forward as expeditiously as possible consistent with the 
complexity of the problems involved. In addition to the fact that 
Order FCC 69-1196 here under review is the first order issued by 
the Commission with regard to the instant TELPAK rate changes, the 
Commission there specifically noted that the reasons for deferring 
the proceedings relative to the 1968 TELPAK rate changes are no longer 
operative and, accordingly, did not warrant the deferral of the 
proceedings with respect to the instant TELPAK rate changes. 

Thus the Commission pointed out that a recommended decision 
had been issued in the TELPAK sharing proceeding in Docket 17457 and 
further that "the parties in phase 1-B of docket No. 16258 have 
entered into an agreement as to rate-making principles and factors 
looking toward determinating that phase * * *" (App. 563; 20 
F.C.C. 2d at 388). Consequently, the Commission went on (Ibid.), 

1% * * we will no longer defer the proceeding in docket No. 18128 
and the examiner presiding in that case is authorized to schedule 


hearings therein at such time as he may deem appropriate." See 


also, supra, p. 10-11. 


A Commission intent that the proceedings with regard 
to the instant TELPAK rate changes go forward as expeditiously 
as possible is also evident from its order of July 29, 1969, with 
regard to the Statement of Rate-Making Principles (App. 214; 
18 F.C.C, 2d 761). After there indicating its understanding that 
Bell had agreed to file certain rate studies, and any related 
rate adjustments based thereon, by October 1, 1969 (App. 217; 
18 F.C.C. 2d at 763), the Commission explained that it was willing 
to follow the procedures recommended in the Statement because 
(App. 217; 18 F.C.C. 2d at 764). 

"x *& * we believe that the procedures will enable us to 
reach these rate issues with greater dispatch and effective- 
ness than if further extended hearings were held in docket 
16258. Accordingly, it is our judgment that the proposed 
procedures will provide a better and more timely method of 
reaching a final conclusion on these important matters and 


will best conduce to the proper exercise of our statutory 
authority and promote the ends of justice. * * *" 


3. The Commission's Consolidation of the TELPAK 


Rate Changes With the General Investigation 
Into Bell's Rates was Necessary and Proper 


Aerospace (Br. pp. 14-15, 17-18) also complains in this 
connection that the Commission denied the prompt hearing on the 
proper level of the TELPAK rates when it took the “quite 
unnecessary" action (Aerospace, Br. 14) of making that question 
a part of the Commission's general investigation into Bell's rates. 
But, as Aerospace explicitly recognizes (Br. pp. 15-16), | the 
Commission originally took this action by orders issued in 1966. 


Therefore, since neither Aerospace nor any other TELPAK user 
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sought judicial review, these orders have long since been final 
and non-reviewable. 


Moreover, as is apparent from the history summarized by 


Aerospace (Br. pp. 13-14, 15-17), the Commission's general 


investigation into Bell's rates was instituted in 1965 after the 
Commission's decision in the original TELPAK case in 1964. 
Accordingly, while it might appear, as Aerospace argues (Br. Pp. 14), 
that it would have been simpler for the Commission to determine 
the proper level of the rates for TELPAK C and D without inquiry 
into the interrelationship between these rates and the rates for 
Bell's other offerings, the fact is, as the Commission has 
repeatedly stated, that any meaningful determination with regard 
to the TELPAK rates should be made in the context of Bell's costs 
and rates for other services. See App. 8, 7 F.C.C. 2d 30, 31; 
App. 20, 6 F.C.C. 2d 177, 180-181; App. 180-181, 13 F.C.C. 2d 
851, 857). A necessary predicate to any finding that TELPAK rates 
are compensatory obviously is a determination of the costs allocable 
to these services. This, in turn, cannot be made until there has 
been a determination of the appropriate rate-making principles 
applicable to TELPAK and the other services offered by Bell. As 
the Commission expressly explained in noting the Statement of Rate- 
Making Principles (App. 215-216, 18 F.C.C. 2d at 762): 
"A primary predicate of our initial order of investi- 

gation herein was the results of the fully distributed 

cost study made by Bell in the Domestic Telegraph Investi- 

gation, docket 14650, which revealed a wide disparity in 


the levels of earnings among the various classes of 
interstate service. It was then, and still remains, our 
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concern that the basic message toll telephone service (m.t.t.) 
for which there is no directly competitive service, and which 
accounts for about 80 percent of the interstate services, 

should not be burdened by, or required to subsidize,’ the so- 
called competitive services. It was, and remains, our concern 
that, whatever methods are employed to price m.t.t. and other 
services, they should also accord with sound ratemaking practice 
and statutory requirements." 


Consequently, once the Commission undertook its general 
investigation into Bell's rates, it would have been subject to serious 
criticism had it undertaken to determine the proper level for TELPAK 
rates, independently of its resolution of the appropriate rate-making 
principles. Indeed, now that the various views as to these principles 


have been thoroughly developed in the record in Phase 1-B of Docket 


16258, the Commission went along with the procedures set out in the 


Statement of Rate-Making Principles, because, as already pointed out, 


supra, pp. 9, 33: 


"Implementation of the stipulation * * * will permit us 
to proceed to the testing of specific rate-making principles 
in the light of the issues in the Telpak-Private Line case 
(docket 18128), the new program transmission rates, and such 
additional issues that may arise. * * * Moreover, we believe 
that the procedures will enable us to reach these rate issues 
with greater dispatch and effectiveness than if further 
extended hearings were held in docket 16258. Accordingly, it 
is our judgment that the proposed procedures will provide a 
better and more timely method of reaching a final conclusion 
on these important matters * * * (App. 217, 18 F.C.C. 2d at 


764.) Cf. Harvey Radio Laboratories, Inc. v. United States, 
110 U.S. App. D.C. 81, 83, 289 F. 2d 458, 460 (1961). 


C. The Instant TELPAK Rate Changes are Directed 


to the Elimination of Unlawful Discrimination 
At various places in their briefs, Pacicionereiccasesch as 
a reason for granting the relief requested by them, that Bell's 
earnings are already excessive and hence Bell does not really need 


the increased revenues which would result from the instant TELPAK rate 
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changes. See, e.g-, Aerospace Br. pp. 9-10, 11, 27-29, Airline Br. 
pp. 17, 30-31; NAMBO Br. 10-11, 17-18; AP Br. pp- 22-25. 

The fallacy underlying this argument is that the TELPAK 
rate changes here involved do not have as their purpose the raising 
of Bell's overall revenues to a just and reasonable level. That such 
was not the purpose is evident from the fact, which Petitioners them- 
selves point out, that Bell has undertaken to offset the increase in 
revenues which it expects to result from the instant TELPAK rate 
changes by 4 corresponding reduction in its revenues from its long 
distance and WATS offerings, through a reduction in rates for the 
latter services. Indeed, this was explicitly noted in the Commission 
order of January 19, 1970 (App. 726, 21 F.C.C. 2d at 3) 

Rather, the purpose of these rate changes is to achieve a 
more appropriate balancing of revenues among Bell's various offerings 
by eliminating unlawfully low and discriminatory rates for TELPAK in 
accordance with the Commission's findings in the original TELPAK 
proceeding. Although the Commission there found that the offering 
of TELPAK C and D may be justified by competitive necessity, that 
finding relates only to whether there is a feasible competitive 


—_ 


20/ As shown infra pp. 54-57, whereas the offsetting reductions 
in long-distance and WATS rates are without any rights of recoup- 
ment in Bell, the TELPAK rate changes went into effect subject 
to an accounting order so that Bell bears the risks that the 
Commission find the rate increase to be excessive and require 
refunds. It is for this reason that there is no substance to 
the argument made by some of the Petitioners that the Commission 
has prejudged the TELPAK rate changes in advance of hearing. 


alternative (see supra, p. 16), not to the appropriate rates for 
the offering. To the contrary, the Commission found in this regard 
that there was no showing that such low rates for TELPAK C and D 
were compensatory. Indeed, the Commission pointed out that, 
based on the approximate figures then available (38 F.C.C. at 390): 
"It would appear that by virtue of the discount in 

C and D TELPAK, the company is losing approximately twice 

the amount of net earnings that the private line business 

it seeks to retain would produce." 
As further stated by the Commission in its order in connection with 
the Statement of Rate-Making Principles (App. 215-216, 18 F.C.C. 2d at 
762), it was concerned "that the [ordinary long-distance] service 
* * * for which there is no directly competitive service and which 
accounts for about 80 percent of the interstate services, should not 
be burdened by, or required to subsidize, the so-called competitive 
services." . 


Some idea of the magnitude of subsidy inherent in the 


original TELPAK rates can be obtained from a "supplemental in-plant 


cost" study submitted by Bell in the original TELPAK proceedings. 
As the Commission pointed out in its Tentative Decision in that 
proceeding, that study shows that without adjustments, Bell's ratio 
of earnings on claimed investment was 2.6 percent for TELPAK C and 
minus 1 percent for TELPAK D. See 38 F.C.C. 370, 392. To the same 
effect was the so-called "Seven-way cost study" covering the 12 
months ending August 31, 1964, which Bell submitted in the Commis- 
sion's Telegraph Investigation in Docket 14650. As Someacied in 


the Commission's order instituting its general investigation into 
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Bell's rates in Docket 16258 (2 F.C.C. 2d 871), this study 


"% % *& disclosed wide variations in earnings among the 
various services. At one extreme, message toll telephone 
and WATS were earning at the rates of 10 and 10.2 per cent, 
respectively, while TELPAK, at the other extreme, was 
earning at the rate of 0.3 per cent, all on the basis of 
the data as reported by the company and without any adjust- 
ment by the Commission." 


These wide variations in earnings among the different 
classes of services offered by Bell was one of the primary reasons 
which led the Commission to undertake an investigation into "the 
interstate rate structure of the Bell System to determine the law- 
fulness of the rate levels and rate relationships within that 
structure." (Id. at 871-872). In this regard, the Commission 
stated (2 F.C.C. 2d at 872): 

"The importance of such a determination is underscored 
by the fact that certain of the services involved are 
furnished by the Bell system in direct competition with 


services offered by other carriers. To the extent that 
these services may be underpriced by the Bell System, 


this may have a competitive impact on such other carriers. 
* * x" 


The fact is, as the Commission has recognized, that 


Bell's underpricing of its TELPAK offerings has had a substantial 


adverse effect upon Western Union. As the Commission expressly 


noted in its Tentative Decision in the original TELPAK proceeding 
(38 F.C.C. at 394-395): 


"Because of our findings as to unjust and unreasonable 
discrimination, it is unnecessary to assess TELPAK's law- 
fulness in relation to competition. We must note in passing, 
however, that the application of such rates has diverted 
substantial amounts of revenue from Western Union. For 
example, uncontroverted evidence indicates that as of April 
1962, Western Union has lost an estimated $1.8 million in 
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revenue from customers who had shifted their communications 
requirements to AT&T because of the lower TELPAK rates and 
an estimated amount of over $4 million was in immediate 
jeopardy." 


The $1.8 million figure represented Western Union's 


revenue loss for only the first fourteen months following the filing 


of the TELPAK tariff, almost 10 years ago. Needless to say, as of 
today, that loss has increased manyfold. 

In these circumstances, it is apparent, we submit, that 
granting the relief here sought by Petitioners would not only add 
to the revenue loss which Western Union has suffered over the years 
as a result of TELPAK, but would reward Petitioners’ continuing and 
persistent efforts to retain the subsidy inherent in the discrimi- 
natory, low TELPAK C and D rates for a still further period of time 
at the expense of Bell's other customers and to the detriment of 
Western Union. 


D. There Is No Court Ruling Requiring Or 
Even Authorizing The Commission To 


Reject _or Suspend Indefinitely the 
Instant TELPAK Rate Changes 


Another major facet of Petitioners' position that the Commis- 
sion erred in failing to reject the instant TELPAK rate changes is 
that notwithstanding Section 204 of the Federal Comnicactons Act 
authorizing the Commission to suspend the effectiveness of new rate 
filings for a period up to 90 days, the Commission nevertheless has 
authority to reject or suspend indefinitely the instant TELPAK rate 
changes. Relying primarily on the Supreme Court's holding in Permian 


Basin Area Rate Cases, 390 U.S. 747 (1968) and other recent decisions 


under the Natural Gas Act, such as United Gas Improvement Co. v. 


Callery Properties, Inc., 382 U.S. 223 (1965); F.P.C. v. Texaco, 


Inc., 377 U.S. 33 (1964) and F.P.C. v. Hunt, 376 U.S. 515 (1964), 


Petitioners purport to find this requisite authority in Section 4(i) 
and 303(r) of the Communications Act. See Aerospace Br. pp. 31-37.; 
Airline Br. pp. 41-45; NAMBO Br. pp. 22-26; AP Br. pp. 13-17. 

However, since, as shown earlier, Petitioners have not 
shown sufficient circumstances justifying the extraordinary relief 
requested, the Commission properly held that there was no need to 
decide "at this time the extent of our authority to grant the kind 
of relief petitioners request." (App. 562, 20 F.C.C. 2d at 386). 
This is particularly so since, as shown below, the natural gas cases 
relied on by Petitioners involved highly specialized situations peculiar 
to regulation of producers under the Natural Gas Act, entirely different 
and distinguishable from the instant proceeding, and hence the Supreme 


21/ 
Court's holdings in these cases are wholly irrelevant here. 


1. Natural Gas Cases Relied on by Petitioners 
Involved Special Situations Peculiar to Producer 


Regulation under the Natural Gas Act 


Each of the natural gas cases relied on by Petitioners 


involved aspects of the Power Commission's efforts -~- with which the 


EE 


21/ Although in Order FCC 69-1307 dated December 1, 1969 in Docket 
No. 17534, et al., involving certain rate changes filed by Western 
Union, the Commission has undertaken to prohibit Western Union 
from filing any further tariff changes during the pendency of 
these proceedings, Western Union by letter dated December 22, 1969, 
advised the Commission that it did not believe that the Commission 
had authority to impose such a prohibition and reserved its rights 
with respect thereto. 


Courts have been highly sympathetic (see, e.g., Permian, 390 U S. 
at 792) -- to develop area wide prices as a means of coping with the 
obviously extremely difficult job of regulating the rates of thousands 
of independent gas producers under the Natural Gas Act, a job which 
the Supreme Court described as that of "regulating a diverse and 
growing industry under the terms of an ill-suited peamices® Permian 
390 U.S. at 756. 

As pointed out in Permian (see 390 U.S. at 756-58), following 
the Supreme Court's ruling in Phillips Petroleum Co. v. iisconstn: 
347 U.S. 672 (1954) that independent producers of natural gas were 
subject to Commission regulation under the Natural Gas Act, the 
Power Commission initially undertook to regulate the mares of these 
producers on the basis of individual cost of service. Since regulation 
on this basis "became increasingly laborious until, in 1960, it was 


described as the ‘outstanding example of the breakdown of the adminis- 


trative process' [fn. omitted]" (Id. at 758), the Commission in 1960 


acknowledged the gravity of its difficulties and announced an intention 
to determine maximm rates for producers on the basis of uniform rates 
for each producing area. The Permian case, decided by the Supreme 
Court in 1968, was the first involving this experimental undertaking 
by the Commission. 

In recognition of the difficulties involved endeeime consumed 
in determining these area prices, the Supreme Court's affirmance of 


the limited moratorium upon rate filings imposed by the Commission as 


part of its area price determination was based on the reasoning, inter- 
alia, that if the Commission could not impose such a moratorium, 


"{t]he result, as the Commission observed, would be 
that ''the conclusion of one area proceeding would only 
signal the beginning of the next, and just and reasonable 
rates for consumers would always be one area proceeding 
away.' 34 F.P.C. at 228." (390 U.S. at 779). 


More recently, in sustaining a more extensive moratorium o 
rate filings by individual producers, the Fifth Circuit commented, 
in dealing with a comparable problem in Southern Louisiana Area Rate 
Cases, 5th Cir. Nos. 24792, et al. (decided March 19, 1970) (slip 


Op. pp. 35-36): 


"x * *, If the Commission is to discharge its duty of 
regulating production, it must use the area rate ceiling 
method or some analogous industrywide approach. It cannot 
regulate individual producers simply because the strain 
that approach would put upon its time and resources would 
be prohibitive. And moratoriums are necessary if the area 
regulation method is to work at all. Unilateral producer 
price increases in excess of the ceilings would otherwise 
involve the Commission immediately in the task of determining 
whether each increased rate was just and reasonable in terms 
of the financial position of each individual producer, which 
is precisely the problem the Commission faced before area 
regulation and so badly needs to avoid [fn. omitted]. By 
putting a ceiling on rates in such a manner that the ceiling 
is likely to cover the just and reasonable rate for a 
number of years, and imposing a moratorium that lasts no 
longer than the period that the ceilings are likely to be 
adequate the Commission can discharge its regulatory respon- 
sibilities with minimum encroachment on the salutary procedures 
contemplated by section 4 [fin. omitted] ." 


The situation here falls far short of being comparable to 
that in these natural gas cases. Far from there being any extraordinary 
circumstances or urgent public need as was the situation in those cases, 


the situation here, even when viewed most favorably to Petitioners, is 


at most one in which their asserted entitlement to relief is based 


primarily upon alleged irreparable injuries to them. However, even 
these alleged injuries accrue only because Petitioners are claiming 
in effect a prescriptive right to the continuation of unlawfully low 
TELPAK rates and because they have chosen to ignore the repeated 
warnings to prepare their communication budgets for the contingency 
that changes in the TELPAK rates such as those are filed and put into 


effect. 


Moreover, it should also be noted that rejection of a rate 


filing out of hand without any notice or warning in advance of the filing 
as is here requested by Petitioners is very different from a moratorium 
which provides advance notice that for the period provided the Commis- 
sion would not accept further rate filings in order to protect the 
stability of rates prescribed by the Commission. Indeed, the rates which 


are being superseded by the TELPAK rate filings here involved are not 
22/ 
even Commission-approved, much less Commission-prescribed. 


22/ United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 


(1956) also relied on in this connection by Petitioners (Aerospace 
Br. p. 35; Airline Br. p. 49; AP Br. pp. 15, 28) is similarly be- 
side the point. Even assuming that the Commission has the authority 
in appropriate circumstances to reject a rate filing, the problem 
‘still remains what are appropriate circumstances; and Mobile does 

not help Petitioners in this connection here, since Bell's filing 

of the instant TELPAK rate changes did not violate any contract with 
any of the TELPAK users. Nor is the position of Petitioners advanced 
by American Commercial Lines, Inc. v. Louisville and N.R.R., 392 U.S. 
571 (1968), United States v. Southwestern Cable Co., 392 U.S. 157 
(1968) or the other cases relied on by them in this connection (Aero- 
space Br. pp. 32-33, 35; Airline Br. 42-43, 45; AP Br. pp. 15, 23; 
NAMBO Br. pp. 24-25, 26), since none of them involve the type of 
relief here sought by Petitioners. If anything, the Supreme Court's 
reference in the American Commercial case (392 U.S. at 591-592) to 
the ICC's discretion in choosing the procedures to be followed in 
determining the rates supports the Commission's action here. 
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2. Permian Does Not Extend to Proscription Generally 
Against Pyramiding of Rate Increases 


Contrary to the further argument of Petitioners (Aerospace Br. 
pp. 35-36; Airline Br. pp. 41-42; AP Br. pp. 15+16), the Supreme Court 


in Permian and related natural gas cases did not overrule the holding 


in Willmut Gas & Oil Co. v. F.P.C., 111 U.S. App. D.C. 49, 294 F.‘*2d 


245 (1961), cert, denied 368 U.S. 975 (1962), that regulated companies 
generally have a right to file new rates superseding existing rates 
even though the latter rates were in effect subject to refund. Although 
Permian and related cases hold that a regulated company does not have 
an "invincible right to raise prices subject only to a six-month delay 
and refund liability” (390 U.S. at 779), they do not go to the other 
extreme of holding that a regulated company may not under any circum- 
stances file any rate changes, or even rate changes superseding rates 
in effect subject to ee 

To the contrary, the Court there held in this regard only 
(1) that the Commission has authority, in appropriate circumstances, 
to defeat a company's right to make a rate filing and (2) that the 
special circumstances of producer regulation under the Natural Gas Act 
requiring the use of area prices constituted an appropriate occasion 
for the exercise of such authority. The Court did not hold that the 
Commission also has authority to reject rate filings where Permian's 
special circumstances are not present and where its sole effect would 


be to supersede rates in effect subject to refund. A fortiori, the 


23/ No pyramiding in the Willmut sense is involved here since the 
instant TELPAK rate increase is merely the second step of a two- 
step increase in rates undertaken by Bell out of deference to the 
complaints of the TELPAK users when it sought to increase the rates 
to the present level in one step. See supra pp. 6-7. 
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Court did not hold, as Petitioners in effect urge, that it would be 
reversible error for the Commission not to reject the superseding 
rate filing in the latter circumstances. Indeed, the Power Commission 
itself has not given Permian the broad reading here urged by Petitioners. 
Instead, where the rate filings have been by pipeline companies and 
hence do not present the special problems surrounding regulation of 
independent producers, the Power Commission has not meparded the fact 
that the rate filing will supersede rates in effect sabyect to refund 
as a reason for rejecting that esting And contrary to the arguments 
of Petitioners (Airline Br. pp. 28-29, NAMBO Br. pp. 18-19), there is 
no indication that either the F.P.C. or the F.C.C, Pavelreserded such 
superseding rate filings as “prejudicing orderly and efficient procedure" 
or compromising the determination of the proper rate levee 

Finally, contrary to the implication of Meccevace (Br. p. 
35), this Court's conclusion in Willmut is entirely consistent with 
the conclusion of the Tenth Circuit in Amerada Petroleum Corp. v. F.P.C., 
293 F. 2d 572 (10th cir. 1961) cert. denied 368 U.S. 976: (1962). The 
holding in Amerada, deals only with new rate filings mate during the 
period of suspension of a prior filing, which under most regulatory 


statutes is limited to but a few months. Such a holding obviously has 


a far more restricted and different impact than a holding such as here 


sought by Petitioners which would forbid a regulated company from filing 


new rates while a previous rate filing is in effect subject to refund 


23a/ See, e.g., El Paso Natural Gas Co., FPC Docket Nos. RP69- 6, RP69-20, 
RP70-11; Consolidated Gas msolidated Gas Supply C Co., FPC Docket Nos. RP69-19, RP70-2 . 
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or accounting, which experience demonstrates may well last for a far 


longer period. 
3. Bell's Filing of the Instant TELPAK 
Rates Does Not Violate Any Rate 
Moratorium 
Apparently in an effort to bring the instant case closer to 

Permian and the related natural gas cases, Airline (Br. pp. 32-33) and 
NAMBO (Br. pp. 19-20) argue that the instant TELPAK rate filing violates 
a moratorium imposed by the Commission in its Order FCC 68-388 dated 
April 12, 1968 (App. 170). This is the order in which the Commis- 


sion suspended Bell's interim TELPAK rate increase from June 1, 1968, 


the effective date proposed by Bell, to September 1, 1968, the full 


3-month period provided in Section 204 of the Communications Act. See, 


supra p. 7. 
Airline (Br. p. 32) and NAMBO (Br. p. 20) purport to find the 


alleged moratorium by taking out of context a conditional clause in 
that order detailing what TELPAK users should expect "in the event a 
hearing record indicates that increases in the level of TELPAK rates 
are justified or required." Read in context, this language plainly 
was not intended to impose the moratorium claimed by these Petitioners. 

It will be remembered, as set out supra pp- 6-7, that the TELPAK 
rate increase which was the subject of the Commission's Order FCC 68-388, 
had been filed by Bell in March 1968 to replace an earlier and larger 
increase, and that several TELPAK users had urged the Commission to 
reject or suspend indefinitely both the original increase and the later, 


smaller increase on the ground that the amount of even the smaller increase 


adversely affected their ability to use TELPAK and that they needed 


time in order to accomplish the requisite restructuring of the 
commmications services used by them. : 

In responding to these pleas, the Commission stated in 
pertinent part (App. 171, 172): | 


"5, Although the revised rates are filed to become effective 
on June 1, 1968, we are taking action to suspend them 
at this early date in order to afford all interested 
parties the earliest practicable notice thereof and so 
that TELPAK users may be able to adjust to the new: 
effective date of these tariff schedulas. : 


* * * * * 


We are suspending the proposed tariff schedules to ‘the 
full extent of our statutory authority on the basis of 
the considerations recited above. This means that the 
schedules will become effective September 1, 1968. , 
Moreover, it should clearly be understood by the TELPAK 
users, that, in the event a complete hearing record indi- 
cates that increases in the level of TELPAK rates are 
justified or required, or that the TELPAK classification 
should be eliminated, any increases.occasioned thereby 
will become effective without delay. The users should 
henceforth govern themselves accordingly, and their 
communications budgets should be prepared with this 
contingency in mind. In this connection, users have 
been on notice since 1961 that TELPAK rates presented 
substantial questions of lawfulness requiring formal 
investigation and that significant increases in these 
rates could result." 


Both the above background and the thrust of the order in 
which the Commission used the conditional clause relied on by Airline 
and NAMBO (which is underscored in the above excerpt) plainly negate 
any intention on the part of the Commission to impose a moratorium on 
further TELPAK rate increases, as urged by these Petitioners. To the 


contrary, the clear purport of the Commission's statement is to put 
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TELPAK users on notice that they should take steps to be prepared for 
any eventuality with regard to TELPAK, whether it be increased rates 
or complete elimination of the service. 

Any possible question on this score disappears upon examination 
of the ordering clause of Order FCC 68-388. After there providing for 
the suspension until September 1, 1968, of the TELPAK rate increase 
then before it, the Commission went on to direct that (App. 172): 

"x x * during said period of suspension no changes shall 
be made in said tariff schedules or in the charges sought to 
be altered thereby, unless authorized by special permission 


of the Commission." 


Obviously, if the Commission intended a moratorium of the duration urged 


by Airline and NAMBO, it would have expressly so provided, instead of 
24/ 


limiting its duration to the "period of suspension." _ 


II. 


BELL HAS NOT VIOLATED ANY AGREEMENT IN 
FILING THE INSTANT TELPAK RATE CHANGES 


In further support of their position that the instant TELPAK 
rate changes should have been rejected, Aerospace (Br. pp. 18-19, 24-27) 
and Airline (Br. pp. 32-35) argue that the filing of the instant TELPAK 
rate changes violated the procedure agreed upon by the parties in the 
Statement of Rate-Making Principles, noted by the Commission in its 
order dated July 29, 1969. See App. 214, 217, 18 F.C.C. 2d 761, supra p. 9. 
According to these Petitioners, Bell had there agreed not to 


file new TELPAK rates until the interested parties had been given an 


24/ As shown supra pp. 45-46, a rate moratorium for the period of suspension 
is very different from the moratorium of the indefinite duration here 
urged by Petitioners. 


opportunity "to have the studies submitted, assimilated, tested, probed, 


evaluated, discussed, and, where appropriate, modified, over the 
reasonable period of time necessary to complete informed as well as 
informal consultations with carrier and staff" (Airline Br. p. 34). In 
contrast, Petitioners contend, not only had they not been even any such 
opportunity as yet, but the cost studies submitted by Bell in support of 
the rate changes had been made available virtually contemporaneously 
with the rate filing by Bell. | 

In so urging, Petitioners read far too much into the Statement. 
In fact, far econ violating the Statement, Bell's filing here is in full 


accord with the intent and purpose of the understanding there set out. 


A. The Procedure Provided in the Statement of 
Rate-Making Principles Does Not Include the 


Requirements Urged by Petitioners 


The provisions of the Statement relied on by Petitioners 
appear in paragraphs 2 and 3 in its section relating to procedure. These 
paragraphs provide in pertinent part (App. 224, 18 F.C.C. 2d at 768): 


"(2) * * * While respondents have previously submitted 
in this record detailed studies and have proposed or | 
effectuated rate adjustments, they propose to make new 
studies in conformity with the principles agreed to herein, 
and thereafter to file such further specific rate adjust- 
ments as may be consistent therewith. Accordingly, — 
respondents will proceed expeditiously to make such new 
studies. 


"(3) * * * No carrier initiated rate level increases will 
be filed until the new cost studies described in paragraph 
(2) have been completed _and made available to the parties 
hereto. The effective date of any such rate level increase 
will be subject to such authority as the Commission ma 
possess. * * *" 


It is, we submit, readily apparent from the above excerpts 
that there is nothing in these provisions which even suggests that 
new rates were not to be filed until there has been a final Commission 
determination as to appropriate cost methodology after hearings in which 
Petitioners have participated, as urged by Petitioners. As a matter 
of fact, the language of these provisions which were formulated with 
Petitioners‘ participation and assent, explicitly negate any such 
extensive and time-consuming pre-conditions to the filing of new rates. 


Thus, the effect of the two paragraphs is to provide that once "the new 


cost studies have been completed and made available to the parties hereto" 


Bell was tobe free "thereafter to file such further specific rate 
adjustments as may be consistent therewit ." Since, as Airline points 
out (Br. p. 33), “each word and phrase" in the Statement “was derived 
after extensive discussion and refinement," the absence of any express 
reference to the additional requirements which these Petitioners would 
read into the Statement, plainly negates the presence of any such 
requirements. 

Further evidence, that the only limitation intended by these 
provisions upon Bell's filing new rates was that it complete and make 
available the new cost studies to the parties, is provided in paragraph 
(5)(@) of the procedural section. That paragraph reads in pertinent 
part (App. 225, 18 F.C.C, 2d at 768): 


"(5) In the absence of any direction to the contrary by the 
Commission, the following procedures will be employed: 


"(B) Following the filing of the new studies and proposed 
rate adjustments by respondents and the institution of, or 
continuation of, any separate proceedings * * *, the Chief 
of thé Common Carrier Bureau will recommend that Phase 1-B of 


docket No. 16258 be terminated without opinion on the merits 
by the Commission." 


This provision patently does not envision any extensive proceedings, 
or substantial lapse of time, between the filing of the new rate 
studies and the proposed rate adjustments, as would be the case under 
Petitioners' proposed reading. 

The Commission's Order noting the Statement of Rate-Making 
Principles (App. 214, 18 F.C.C. 2d 761) plainly indicates that as 
far as the Commission was concerned, it understood that the procedures 
there provided left Bell free to file new rates once the new cost 
studies had been completed and made available to the parties. Thus, 
the Commission there noted that (App. 216-217, 18 F.C.C, 2d at 763): 

"It is the thrust of the statement that effective | 
testing of the complex economic theories of costing and 
pricing which have been advanced in this record, and the 
reconciliation of opposing, or at least partially con- 
flicting, views of expert witnesses, can best be accomplished 
by relating the principles advocated to specific rate pro- 
posals. Bell has agreed that implementing studies called for 


by the statement, and any related rate adjustments based 
thereon, can be filed by October 1, 1969, * * x" 


Both the Commission's view as to "the thrust of the statement," 


and its explicit reference to its understanding that Bell could file 
“the implementing studies called for by Statement and any related rate 
adjustments based thereon * * * by October 1, 1969" plainly reveal an 
understanding by the Commission even at that time that far from there 
being any extensive proceedings, or substantial lapse of time, between 
Bell's making available the new cost studies and its filing of new rates, 
Bell had affirmatively undertaken to file TELPAK rate adjustments based 
on the new cost studies as soon as these studies were completed and 


made available. 


Indeed, such understanding was one of the basic premises 


underlying the Commission's willingness to go along with the procedures 


set out in the Statement. Obviously, in order to ‘test the complex 

economic theories of costing and pricing by relating the principles 

advocated to specific rate proposals," it would be necessary for the 
specific rate proposals to be on file along with the underlying cost 
studies. 

Such an understanding also lies at the foundation of the 
Commission's further rationale that the procedures provided in the 
Statement would "enable [the Commission] to reach these rate issues 
with greater dispatch and effectiveness than if further extended hearings 
were held in docket 16258" (App. 217, 18 F.C.C, 2d 764). The interpretation 
urged by Petitioners, on the other hand, would have an opposite result -- 
it would operate to postpone indefinitely the Commission's decision 
on specific rate issues with regard to TELPAK and at the same time bestow 
upon Petitioners and other TELPAK users a substantial voice in the 


extent of that postponement. 


B. Petitioners' Rights Are Fully Protected Under 


The Commission's Interpretation of the 
Procedures Provided in the Statement of Rate- 


Making Principles 


The procedures which the Commission thus understood as being 
set out in the Statement fully protect all of Petitioners’ rights, 
constitutional or statutory. This is so because in accepting the 
instant TELPAK rate changes for filing and in permitting them to become 


effective subject to an accounting order, the Commission has not made 


any determination, interim or final, as to the lawfulness of these 
rates. See, also, infra pp. 54-47. Rather, in accordance with the 
standard procedures typically followed in such situations, the Commis- 
sion has provided for hearing in which all interested parties will 

be allowed full participation before the Commission finally determines 


the just and nondiscriminatory rates for TELPAK C and D. And to make 


it even clearer, if possible, that it intended to give the TELPAK 


users a full opportunity to participate, the Commission expressly 
provided in paragraph 17 of Order FCC 69-1196 here under review 
(App. 564, 20 F.C.C. 2d at 388): 

"That all parties named in paragraph 1, supra,as Bovine 
filed petitions for relief ARE GRANTED leave to intervene 
upon filing a notice of intention to appear and participate 
within 20 days of the release date of this order." 

In such a hearing, interested parties, including Petitioners, 
will be given an opportunity (1) fully to test the metnodoiosy used by 
Bell in making the new cost studies and in arriving at the level of 
the instant TELPAK rates and (2) to present their own versions as 
to what is appropriate on each of these matters. This will place the 
Commission in the position of being able to evaluate various conflicting 
views on these matters, all in relation "to a specific nee proposal," 
with regard to TELPAK. 

In these circumstances it is plain, we submit, that Bell's 
filing of the instant TELPAK rate increase shortly after it completed 
the underlying cost studies and made them available to the interested 


parties did not violate the procedure set out in the Statement of Rate- 


Making Principles. 


Ines 
THE COMMISSION HAS NOT PREJUDGED 
THE PROPER LEVEL OF TELPAK RATES 

Petitioners Airline (Br. pp. 21-29) and NAMBO (Br. pp- 
13-18) claim that the Commission order here under review should 
be set aside on the ground that the Commission has evidenced 
"clear (NAMBO Br. p. 13) or "apparent" (Airline Br. p. 21) pre- 
judgment with regard to the instant TELPAK rate increase by 
permitting Bell to offset the increased revenues resulting from 
the instant TELPAK rate changes with corresponding rate reductions 
in its long distance and WATS service. In addition to being 
premature since the Commission's investigation of the TELPAK rate 
changes is still in the initial stages, this argument which is 
based primarily upon the Public Notice FCC 69-1210 released 
November 5, 1969 (App. 572; see also, supra pp. 11-12), is without 
substance or merit. 

But, contrary to the arguments of these Petitioners, the 
Commission is not guilty of any prejudgment, clear or apparent, by 
going along with Bell's undertaking to offset the increase in 
revenues expected to result from the instent TELPAK rate changes by 
corresponding reductions in its long distance and WATS rates. This 
is so because Bell expressly recognized, in undertaking to make the 
offsetting reductions effective simultaneously with effectiveness 


of the TELPAK rate changes, that it was taking the risk that the 


Commission would disallow all or part of the TELPAK rate changes. 


Thus in its Opposition, dated December 2, 1969, to Airline's 
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petition for reconsideration, Bell noted (App. 637) that: 


"The Commission's ‘action' of November 5, 1969 (FCC 
69-1210), in noting the rate reductions in the [long 
distance] service agreed to by AT&T merely points out 
the previous agreement by AT&T* to this effect. Such 
‘action’ in no way binds the Commission to any future 
action concerning the issues in Docket No. 18128. To 
the extent that the October 1 TELPAK rates or the revised 
TWX or Program rates, may be found ultimately to be 
excessive there is nothing to prevent the Commission from 
ordering the filing of revised rates and the refund of 
amounts unlawfully collected prior thereto, and there is 
nothing in the Commission's conduct of the continuing 
surveillance proceedings which could in any way compromise 
its ability to make such findings or orders." 

*See Mr. Garlinghouse's letter to Mr. Waple dated October iL 
1969. 25/ 


Similarly, in its Memorandum, filed in this Court on January 
22, 1970, in Opposition to the Motions for Stay, Bell commented (at p.17) 
that it had proposed to make the offsetting rate reductions 


"x * * with full recognition that the rate increases 
for TELPAK and other private line services had been made 
subject to investigation by the Commission with the 
possibility that the Commission might determine that 
some or all of the rates are unlawful and that refunds 
could be ordered." 


Consistent with this recognition by Bell, the Commission's 
order dated January 19, 1970, stressed (App. 726-7, 21 ENCSC. 2d at 3): 


"x * athe increased rates filed by AT&T must withstand 
the statutory tests of Sections 201(b) and 202(a) of 
the Communications Act. If in docket No. 18128, the 
increased rates are ultimately held to be unlawful, 


25/ In this connection, Bell went on to observe (Ibid.): "The 
question whether lower TELPAK rates or refunds, if any such 
are ordered, would significantly affect AT&T's overall rate 
of return or would justify compensating rate increases for 
other services is purely speculative." 
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and a reduction is ordered, a refund, with interest, 
of all increased amounts received by the carrier may 
be made. AT&T has no resort to any argument that 
such rates were part of an offset arrangement (fn. 
omitted). These rates, as all rates filed by carrier 
initiative, must meet the statutory requirements." 

Patently, therefore, permittingBell to make effective its 
offsetting reductions in long distance and WATS rates when the 
instant TELPAK rate changes became effective did not involve any 
"trading" of the rights of the TELPAK users (Airline Br. p. 23) or 
any prejudgment by the Commission as to the proper level for TELPAK 
rates. The determination of that level will be the subject of an 
evidentiary hearing at which all parties including the instant 
Petitioners will have an opportunity to participate fully and the 
decision of the Commission will stand or fall on the basis of the 
record made at that hearing. In a word, none of Petitioners' rights, 
constitutional or statutory, have been infringed upon by virtue of 
the Commission's permitting the offsetting rate reductions to become 
effective simultaneously with the TELPAK rate changes. 

In this regard, there should also be noted the consequences 
which might have resulted had the Commission declined to permit the 
offsetting rate reductions. If in such circumstances, the TELPAK 
rate changes had ultimately been found to be reasonable even in 
part, it would be difficult, if not impossible, to achieve an off- 


setting reduction in Bell's long distance and WATS rates for the 


period that the TELPAK rates were under investigation, and as a 


result, Bell's overall revenues during that period would have been 


excessive by at least this amount. 
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Finally, contrary to the suggestion of Airline (Br. p. 
24) and NAMBO (Br. p. 14 n. 6), the statements of Commissioners 
Cox and Johnson cited there do not evidence any prejudgment on 
the part of these Commissioners -- least of all, as to the proper 
level of TELPAK rates. In view of TELPAK's long Ds tony, dating 
back to 1961 and the extensive hearings on the lawfulness of the 
original rates, it is only reasonable to expect that the Commis- 
sioners have acquired views on the matter. Indeed, fey tews here 


expressed by Commissioner Cox are comparable to those set forth 


in his statement, on the basis of the record in the original 


TELPAK proceeding, issued in connection with the Commission's 
decision in that proceeding. See supra p. 20; compare United 
States v. Morgan 313 U.S. 409, 420-421 (1941); F.T.C. v. Cement 


Institute, 333 U.S. 683, 700-703 (1948); Skelly Oil Co. v. F.P.C. 
- 26/ ae ee 
375 F. 2d 6, 17-18 (10th Cir. 1967). 


Not only is there thus no prejudgment on the part of 
these Commissioners, but even if it be assumed arguendo that there 
were, it would mean only that they would be disqualified from 
further participation in the proceeding, not that the entire TELPAK 


rate filing should be rejected as urged by these Petitioners. 


26/ Texaco Inc. v. F,T.C.,118 U.S. App. D.C. 366, 336 F. 2d 754 
(1964) , vacated on other grounds 381 U.S. 739 (1965), and 
Cinderella Career and Finishing Schools Inc. v. F.T.C., D.C. 
Cir. No. 22624 (decided March 20, 1970), relied on by Peti- 
titioners (Airline pp. 27-28, NAMBO pp. 10-11, 15) are distinguishable 
for the reasons, among others, that the statements there held 
to reflect prejudgment had disclosed a predetermined: notion as to 
the specific ruling the agency should make against a specific 
respondent, arrived at even before a record has been compiled in 
a proper proceeding. ; 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the orders of the Federal Communications Commission here 


under review should be affirmed. 
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REPLY BRIEF FOR PETITIONER 
NATIONAL ASSOCIATION OF MOTOR BUS OWNERS 


INTRODUCTION 


This reply brief will deal with the contentions of the 
opposing parties (the Commission, AT&T and Western 
Union) in three basic areas, namely, the prejudgment area, 
the power and duty of the Commission to reject the Telpak 
rate increase involved, and the reviewability of the Com- 
mission’s refusal to take such action. These are the prin- 
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cipal subjects dealt with by petitioner NAMBO in its main 
brief and, as hereinafter shown, none of the opposing argu- 
ments in these areas has sufficient validity to counteract 
the basic need for relief shown by NAMBO and other 
petitioners. 


THE OPPOSITION HAS NOT REFUTED THE CLEAR 
INFERENCE OF PREJUDGMENT 


NAMBO has shown in its main brief that this case in- 
volves serious questions of prejudgment. The Commision’s 
action in coupling the TELPAK rate increase with message 
toll service rate decreases in a package agreement with 
AT&T at the conelusion of informal ‘‘continuing surveil- 
lance’’ meetings with the carrier created a clear inference 
that the Commission had already approved the TELPAK 
rate increase. An early manifestation of such apparent ap- 
proval occurred when the Commission refused to prevent 
that increase from becoming effective, despite prior assur- 
ance that TELPAK rate increases would be made effective 


only if justified by ‘‘a complete hearing record.’’* 


The Commission and AT&T obviously disclaim any kind 
of package arrangement. Significantly, however, they 
mever deny the course of negotiations between them as 
described in the dissenting opinion of Commissioner 
Johnson. 


Commissioner Johnson’s own language clearly demon- 
strated that the total package of rate reductions and in- 
creases, including the TELPAK increase, was a matter of 
negotiation and private agreement between the Commission 
and AT&T,? an agreement reached without consultation with 
or the knowledge of NAMBO and other user groups who 
were contesting the TELPAK increase. The failure of the 
Commission and AT&T to deny the truth of Commissioner 


1 FCC 68-388 (1968) (J.A. 172). 


2 FCC 69-1210 (1969) (J.A. 576, 579-580). The details of such negotiations 
as described by Commissioner Johnson are set forth in NAMBO’s main brief 
at pp. 8-9. 
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Johnson’s statements constitutes a clear admission that such 
negotiations and private agreement did take place and that 
prejudgment of the rights of NAMBO and other user groups 
did in fact occur. 


Western Union is quite frank in admitting the existence 
of such prejudgment. It considers the rate reductions and 
increases accomplished by the surveillance proceeding, in- 
cluding the TELPAK increase, as necessary to eliminate 
unlawful TELPAK rates, stating that ‘‘the purpose of 
these rate changes is to achieve a more appropriate balanc- 
ing of revenues among Bell’s various offerings by eliminat- 
ing unlawfully low and discriminatory rates for TELPAK 
in accordance with the Commission’s findings in the origi- 
nal TELPAK proceeding.’?* Western Union is quite cor- 
rect. The purpose of the surveillance action was indeed 
to make a final determination that the TELPAK rates then 
in existence were ‘‘unlawfully low and discriminatory.”’ 
This is precisely what NAMBO and others are complaining 
of in this case. The Commission made the kind of final 
determination described by Western Union in advance of 
any hearing on the issue. The Commission has never deter- 
mined on a hearing record that the original TELPAK © 
and D rates were ‘‘unlawfully low and discriminatory’’, 
nor has it made any such determination as to the first round 
of TELPAK rate increases which became effective Sep- 
tember 1, 1968. Both rate levels are at issue in Docket 
18128, a proceeding as to which no hearing has yet been 
held. Clearly the Commission’s surveillance action as de- 
scribed by Commissioner Johnson and Western Union has 
prejudged the rights of NAMBO and other parties to a 
full and fair hearing on the TELPAK rate issues involved 
in that proceeding. 


3 Western Union Br., p. 36. 
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OPPOSITION AUTHORITIES ON PREJUDGMENT 
DISTINGUISHED 


NAMBO showed in its main brief that the prejudgment 
aspects of this case fell within the type of agency conduct 
proscribed by this Court in two well-known decisions on the 
subject. See Cinderella Career and Finishing Schools, Inc. 
v. FTC, Case No. 22,624 (U.S. App. D.C. March 20, 1970) ; 
Texaco, Inc. v. FTC. 118 U.S. App. D.C. 336, 366 F. 2d 754 
(1964), remanded on other grounds, 381 U.S. 739 (1965). 


The Commission, AT&T and Western Union attempt to 
avoid the significance of the Cinderella and Texaco cases 
by asserting that they can be distinguished on the grounds 
(1) that the issue of prejudgment in such cases was decided 
on judicial review of final agency action and not in advance 
of that action, and (2) that the relief requested was merely 
the disqualification of a single member of the agency, not 
the entire agency. 


The short answer to the first of these contentions is that 
the opposing parties’ version of the law is incorrect. The 
issue of prejudgment has in fact been judicially determined 
in advance of final agency action. The best illustration of 
such judicial action is the decision of this Court in Amos 
Treat & Co. v. SEC, 113 U.S. App. D.C. 100, 306 F. 2d 260 
(1962). As this Court recognized, such action is always 
available in unusual circumstances, such as this case, where 
the Court is ‘confronted by a situation where the asserted 
infirmity is fundamental.’? Amos Treat & Co. v. SEC, 
supra, 306 F. 2d at 265. The power of the Court to afford 
relief in such circumstances is also discussed in SEC v. 
R. A. Holman & Co., 116 U.S. App. D.C. 279. 281, 323 F, 2d 
284, 286 (1963), cert. denied, 375 U.S. 943 (1963), a case 
cited by AT&T. The carrier’s reliance on this case as 
eliminating any judicial determination in advance of final 


4Seo also Air Transport Association of America v. Hernandez, 264 F. Supp. 
227 (D.D.C, 1967). 
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agency action, no matter how compelling the need, is clearly 
incorrect. 


Moreover, it should be emphasized that NAMBO and the 
other petitioners are not requesting judicial interference 
with the pre-existing rate proceeding before the Commis- 
sion. No request has been made to the Commission or the 
Court that such proceeding (Docket 18128, et al.) not be 
held or that the Commission not consider the issue of in- 
creased rates (as well as possible decreases in rate level) 
upon completion of the record in that proceeding.’ Instead, 
such petitioners are seeking review of what, in essence, 
amounts to final agency action on one aspect of that pro- 
eeeding, namely, denial of requests by petitioners for re- 
jection of the latest TELPAK rate increase. 


It cannot reasonably be disputed that such refusal to 
reject is final in nature. Nothing in the Commission’s 
Memorandum Opinion and Order of January 16, 1970, 
which denied such relief, gives any indication that the Com- 


mission would change its mind on this matter after hearing 
and direct retroactive rejection of the rate increase. On 
the contrary, every statement of the Commission in its 
January 16, 1970 Order, in its pleadings to this Court on 
the stay motions, and in its brief, clearly and emphatically 
demonstrates that the Commission has resolved the question 
of rejection finally and for all time. There is no need to 
await further developments in the administrative proceed- 
ing to throw light on the issue. All of the facts are before 
the Court in the Commission’s own decisions and other 
releases. 


Finally, it must be emphasized that we are not here deal- 
ing only with the threat of possible prejudgment. A major 


5 The Docket 18128 proceeding involves issues as to three levels of TELPAK 
rates, and issues as to the appropriate levels of virtually all of AT&T’s other 
private line rates as well as its entire message toll service. The prejudgment 
issue relates only to the Commission’s permitting to go into effect under an 
accounting the third and highest level of TELPAK rates involved in the pro- 
ceeding. 
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effect of the prejudgment has already occurred, namely, 
the failure of the Commission to live up to its earlier assur- 
ances that there would be no further TELPAK rate in- 
creases until Commission action based on the justification of 
a ‘‘hearing record’’.© As shown in NAMBO’s main brief, 
this failure to reject has an immediate and permanent 
impact on NAMBO and the other petitioners, regardless 
of the Commission’s ultimate action after hearing in the 
Docket 18128 proceeding. Accordingly, it is clear that the 
petitioners are not asking the Court to take the kind of 
premature action on prejudgment issues which was con- 
demned in the several cases cited in the opposing briefs. 


It is also clear that NAMBO and the other petitioners are 
not seeking disqualification of the entire agency in the 
Docket 18128 proceeding, as the opposing briefs would 
have the Court believe. As indicated above, such petition- 
ers are not attempting to prevent the Commission from 
hearing that proceeding or from deciding any rate level 
therein, including the highest TELPAK rates espoused by 
AT&T and contained in its second round of proposed in- 
creases. 


The complaint of NAMBO and other petitioners is 
directly against the Commission’s failure to maintain the 
moratorium against further TELPAK increases which in 
April and July, 1968, it led the industry to believe it had 
established pending final resolution of the adversary pro- 
ceedings. Rather than attempting to restrict or eliminate 
future agency action, NAMBO and other petitioners are 
seeking reversal of specific prior action by the Commis- 
sion which such petitioners assert was based on a miscon- 
ception of responsibilities and prejudgment or apparent 
prejudgment. The Courts have many times indicated they 
would strike down specific prior agency action which had 
been prejudged by the entire agency rather than by only a 


@FCC 68-388 (1968) (J.A. 172). 
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minority of its members.? Such reversal of agency action 
does not necessarily mean that the agency is disqualified 
even from rehearing on remand,* and certainly does not 
mean that the agency is disqualified from hearing a major 
pending proceeding in which the prejudged action relates 
to only one of many issues and where the judicial review 
serves to correct the effect of the prejudgment on the fur- 
ther progress of such proceeding. 


AT&T (but not the Commission and Western Union) also 
asserts that the Cinderella and Texaco cases are distin- 
guishable on the ground that in those cases the prejudicial 
statements were not made in the course of discharging 
statutory duties. The cases cited in support of this proposi- 
tion do not apply, since they relate to situations where the 
ageney was required by statute or other congressional 
command to take action which would amount to a prejudg- 
ment of future proceedings.® Here there was no such 
requirement. The Commission was not compelled to ‘‘off- 
set’’ message toll rate decreases with increases in TELPAK 
rates, nor were the dissenting Commissioners compelled to 
make prejudicial statements in their dissents on length of 
suspension. Such actions fall within the normal prejudg- 
ment situation where the prejudicial action by the agency is 
on its own initiative and not mandatory in nature. In such 
cases, the fact that the prejudgment occurs in the course of 
performing statutory duties, rather than in some other 
context, is immaterial. Prejudgment actions evidenced in 
the course of conducting statutory duties (e.g., by an Ex- 
aminer in the course of a hearing) have been just as uni- 


7Seo Pillsbury Co. v. FTC, 354 F.2d 952 (Sth Cir. 1966); Wasson v. 
Trowbridge, 382 F. 2d 807 (2d Cir. 1967); Brady v. Trans World Airlines, 
Inc., 167 F. Supp. 469, 472 (D.Del. 1968), and cases cited thercin. 


8 Pillsbury Co. Vv. FTC, supra at 965. 


9 FTC v. Cement Institute, 333 U.S. 683, 700-3 (1948); Pangburn v. CAB, 
311 F. 24 349 (1st Cir. 1962); Southern Ry. v. United States, 186 F. Supp. 
29, 41 (N.D. Ala. 1960), aff’d, 294 F. 2d 850 (Sth Cir. 1961). 
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formly struck down by the courts as have those which 
occurred beyond the scope of a statutory duty.” 


Finally, Western Union contends that Cinderella is ‘‘dis- 
tinguishable’? on the ground that ‘‘the statements there 
held to reflect prejudgment had disclosed a predetermined 
notion as to the specific ruling the agency should make 
against a specific respondent, arrived at even before a 
record has been compiled in a proper proceeding.’’ It is 
difficult to understand Western Union’s point, since the 
quoted language is an apt characterization of the thrust of 
a part of petitioners’ contentions in this proceeding. West- 
ern Union has inadvertently given a good description of the 
similarities of Cinderella and the instant proceeding. 
It should be emphasized, however, that this proceeding 
presents an even more immediate effect of prejudgment 
than Cinderella or Texaco. Here the Commission has not 
only indicated a predetermined notion as to ultimate result 
but has also already taken specific action to the prejudice 
of petitioners, namely, a reversal of its prior moratorium 
policy and refusal to hold the line against further rate 
increases pendente lite. Insofar as petitioners are con- 
cerned, the ‘‘predetermined notion’’ has in large part 
ripened into prejudicial reality. 


THE COMMISSION HAD THE DUTY TO REJECT THE 
SECOND ROUND OF TELPAK RATE INCREASES 


As pointed out in NAMBO’s main brief, the Commission 
in its April 10, 1968 order (which suspended the first round 
of TELPAK rate increases) stated that further TELPAK 
rate increases would be made effective in the event justified 
by ‘‘a complete hearing record’’." This was emphasized 


10 In re Murchison, 349 U.S. 133 (1955) ; Wasson v. Trowbridge, 382 F. 2d 
807 (2a Cir. 1967); NLRB v. Phelps, 136 F. 2d 562 (Sth Cir. 1943) ; Whitaker 
v. McLean, 73 App. D.C. 259, 118 F. 2d 596 (1941). Cf. Gilligan, Wi § 
Co. v. SEC, 267 F. 2d 461, 468-9 (2d Cir. 1959), cert. denied 361 U.S. 896 
(1959). 


11 FCC 68-388 (1968) (J.A. 172). 
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in the Commission’s July 10, 1968 order where it held that 
determinations of applicable ratemaking principles and 
factors, of the appropriate over-all rate level for each class 
of service, and of the relationships of these rate levels 
among the various classes of service were ‘‘of threshold 
essentiality’’ to a determination of the reasonableness and 
lawfulness of specific rates including TELPAK." The 
clear impression given by these two orders was that there 
would be no further rate increases until completion of a 
hearing on the TELPAK rate issues. 


This ‘‘moratorium’”’ was clearly justified and manifestly 
should have been adhered to by the Commission. The 
TELPAK rate complex had been before the Commission 
since 1961. There had never been a determination of the 
basic issue as to the compensatory nature of the original 
TELPAK C and D rates. The Commission had given the 
parties constant assurance that such an issue still existed 
and that they were entitled to a determination thereof 
based on a hearing record.* Further, issues relating to 
the first round of TELPAK rate increases had likewise 
been deferred, despite the commands of Section 204 of 
the Communications Act. 


Finally, no determinations have been made as to proper 
cost allocations among AT&T’s interstate services. While 
cost allocation studies have been presented by AT&T at 
the request of the Commission’s Common Carrier Bureau, 
none of these studies has even been subject to cross- 
examination or rebuttal evidence. Their validity has never 
been tested in the crucible of a full hearing and adjudicated 
by the Commission. 


12 FCC 68-711, 13 F.C.C. 2d 853, 856 (1968) (J.A. 180). 
13 See NAMBO’s main brief, p. 5. 


14 The reliance now by the Commission and Western Union on the results 
of these studies is clearly improper. See FCC Br., pp. 7-8; Western Union 
Br., pp. 37-38. The Commission’s reliance is simply another indication of 
its apparent prejudgment of the pending Docket 18128 proceeding. 
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In such a posture, it is clear that the Commission had the 
duty to maintain the moratorium on further TELPAK 
rate increases which its orders of April 10 and July 10, 
1968 appeared to have created. The arguments of the 
opposing parties to the contrary fly directly in the face of 
the clear meaning of the Commission’s language in such 
orders and wholly ignore the unique climate of long- 
unresolved issues described above which enveloped the 
TELPAK offering at the time the Commission declared 
its apparent moratorium and which has continued unabated 
since that time. 


Further, it should be emphasized that the Commission’s 
duty to reject the second round of TELPAK rate increases, 
which violated its ‘‘moratorium’’, was made even greater 
by the apparent prejudgment of that second round as a 
result of its surveillance action. As shown in the main 
briefs of NAMBO and other petitioners, such rejection 
was necessary to achieve a fair and objective hearing in 
Docket 18128 unencumbered with any previously-approved 


(or apparently previously-approved) rate level as part 
of the ‘‘issues’’. The Commission’s failure to cure its 
prejudgment or apparent prejudgment by such action was 
a clear breach of duty and abuse of discretion quite apart 
from the failure to live up to its previous moratorium 


assurances. “ 


THE COMMISSION HAD THE POWER TO REJECT THE 
SECOND ROUND OF TELPAK RATE INCREASES 


The Commission’s refusal to reject the further TELPAK 
rate increases has caused irreparable injury (now largely 
admitted by the opposing parties) which clearly justifies 
reviewability under this Court’s test in Isbrandtsen case :* 


“The ultimate test of reviewability is not to be found 
in an overrefined technique, but in the need of the 


15 Isbrandtsen Co. v. United States, 93 U.S. App. D.C. 293, 297-98, 211 F. 2d 
51, 55-56 (1954), cert, den. 347 U.S. 990 (1954). 
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review to protect from the irreparable injury threat- 
ened in the exceptional case by administrative rulings 
which attach legal consequences to action taken im 
advance of other hearings and adjudications that may 
follow, the results of which the regulations purport to 
control.’’ 


Significantly, the Commission does not contend that it 
lacks the power to take the rejection action which NAMBO 
and the other petitioners have requested. It frankly states 
that its ‘orders do not hold that the agency lacks the 
requisite authority’? to take such action’ and further 
admits that the Commission is not ‘‘powerless to protect 
its processes from a long succession of rate increases which 
threaten to postpone indefinitely any determination of 
their lawfulness’’.“ 


Similarly, AT&T and Western Union have retreated 
considerably from their earlier dogmatie assertions that 
the Commission lacked any power at all to reject rate 
increases, whatever the circumstances involved. 


While the carriers still attempt to rely on Willmut Gas 
& Oil Co. v. FPC,* they now recognize that even if that 
ease still has any validity, there are a large number of 
exceptions as to its application. 


Thus Western Union admits” that in cases involving 
“‘appropriate cireumstances’’ or ‘‘special problems’’ the 


16 FCC Br., p. 26. 
17 FCC Br., p. 30, fn, 18. 


18 Willmut Gas § Oil Co. v. FPC, 111 U.S. App. D.C. 49, 294 F. 2d 245 
(1961), cert. den. 368 U.S. 975 (1962). The Commission, of course, does 
not even cite Willmut, let alone rely on it. As indicated in the airline industry, 
petitioners’ initial brief (p. 42), the broad language in the W4llmut case on 
lack of any agency power to reject rates has been superseded by recent deci- 
sions of the Supreme Court, which have clearly recognized the existence of 
such power under appropriate circumstances. 


19 WU Br., pp. 44-45. 
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Willmut approach will not apply and an agency would have 
authority to reject rate increase filings. As heretofore 
shown, this is clearly a case involving ‘‘appropriate 
circumstances’’ and ‘‘special problems”’ justifying agency 
rejection action. 


AT&T also appears to recognize that the Willmut 
approach would not apply in situations where the regulatory 
agency found ‘‘that the subsequent rate increase would 
interfere with the discharge of the agency’s regulatory 
responsibilities’. The Commission itself recognizes the 
validity of this rationale, since it recently used it to prevent 
Western Union from filing further rate increases during 
the pendency of a rate increase proceeding.“ Again, as 
previously shown, the record in this case compels such a 
finding, and the agency’s failure to make it was a clear 
abuse of discretion. 


Further, AT&T recognizes that Willmut does not apply, 
and Permian Basin Callery Texaco ** and similar cases 
do apply, to situations where the agency is asked ‘‘to 
reject a tariff that is demonstrably unlawful on its face 
because directly in conflict with a statute, agency regulation 
or order’’.** What AT&T fails to acknowledge is that 
NAMBO and other petitioners do contend that the 
TELPAK filing and the Commission’s refusal to reject it 
violated agency orders, namely, those orders of April 10 
and July 10, 1968, which imposed a practical moratorium 
on further TELPAK rate increase filings pending com- 


20 AT&T Br., p. 27. 


21 Order FCC 69-1307, dated December 1, 1969, Docket 17534, et al. AT&T 
and Western Union rather lamely acknowledge the existence of this action 
in footnotes to their briefs (AT&T Br., p. 27; Western Union Br., p. 40). 


22 Permian Basin Area Rate Cases, 390 U.S. 747 (1968). 

23 United Gas Co. v. Callery Properties, 382 U.S. 223 (1965). 
24 FPC vy. Texaco, Inc., 377 U.S. 33 (1964). 

23 AT&T Br., p. 24. 
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pletion of the litigated rate controversy then in being.” 
Such contentions place this case squarely within even the 
narrow construction of Permian Basin, Callery and Texaco 
contended for by AT&T and Western Union.” 


Finally, Western Union weakly attempts to distinguish 
Amerada Petroleum Corp. v. FPC,** on the ground that 
the rejection action there upheld involved the rejection of 
a rate increase filed during the suspension period of an 
earlier filing and that such action has ‘‘a far more 
restricted and different impact’’.° Western Union’s con- 
tentions, however, miss the point. The Waillmut case 
approach, broadly construed, would deny a regulatory 
agency any power to reject rate filings, whereas the 
Amerada case recognizes the existence of a power to reject 
whenever the Commission has a sound rationale for taking 
such action. While the Willmut case finds no expansion 
of the Commission’s powers in Section 16 of the Act,® the 
general power section comparable to Section 4(i) of the 
Communications Act, the Amerada case holds that such 


section ‘“‘is a sweeping grant of administrative authority 
to be exercised in the sound discretion of the Commission”’ 
and relies upon it as a principal reason for upholding the 
Commission’s rejection action.™ 


26 Sec NAMBO’s Brief, pp. 18-20. The Commission’s failure to reject also 
constituted a statutory violation, namely, a frustration of both the letter and 
spirit of the expedition provisions of Section 204 of the Act insofar as the 
first round of TELPAK inerecases was concerned. 


27 As shown in NAMBO’s Brief, pp. 22-26, these cases have much broader 
application and recognize considerably greater agency power to prevent rate 
increase filings than such carriers will admit. 


28 Amerada Petroleum Corp. v. FPC, 293 F. 2a 572 (10th Cir, 1961), cert. 
denied 368 U.S. 976 (1962). 


29WU Br., p. 45. 


30 Willmut Gas § Oil Co. v. FPC, supra, 111 U.S. App. D.C. at 54, 294 F. 2d 
at 250. 


31 Amerada Petroleum Corp. v. FPC, supra, at 575. 
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In view of the admitted exceptions to the early Willmut 
case, the broad sweep of the Supreme Court decisions 
handed down in recent years and the Commission’s own 
interpretation of its power, it is clear that the Commission 
had ample authority to take the rejection action requested 
by the petitioners. 


THIS COURT HAS JURISDICTION TO REVIEW THE 
COMMISSION'S REFUSAL TO REJECT 


The opposing parties have abandoned much of their 
reliance upon the alleged non-reviewability of the Com- 
mission’s action. Neither AT&T nor Western Union 
devotes much attention to this issue. AT&T does not 
advert to the matter until the very end of its brief, and 
Western Union covers it only in a footnote. While the 
Commission devotes more attention to shielding its action 
from judicial scrutiny, it also places greater reliance on 
other arguments, particularly the broadness of the disere- 
tion it allegedly had in passing upon the contentions of 
petitioners, 


In any event, the argument must fail. In the first place, 
the Arrow case * is clearly not governing in this type of 
proceeding. No matter how the opposing parties try to 
characterize or expand this case, the fact remains that it 
deals with the reviewability of a refusal to suspend a rate 
filing and not with the reviewability of a refusal to reject 
such a filing. This is a rejection case, not a suspension 
ease, and Arrow is inapplicable to it. The Commission’s 
orders complained of are final orders with respect to denial 
of petitions to reject, and the opposing parties have cited 
no authorities to the contrary. In fact, the case heavily 
relied upon by AT&T and Western Union in regard to 
the power of the Commission to reject, namely, Willmut 
Gas & Oil Co. v. FPC, supra, is strong support for the 
reviewability of such rejection action as, of course, are 


32 Arrow Transportation Co. v. Southern Railway Co., 372 U.S. 658 (1963). 
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the more recent Supreme Court and other cases cited by 
NAMBO in its main brief (p. 27). 


Further, the opposing parties wholly ignore the fact that 
petitioners are not only seeking review of agency refusal 
to reject a pyramiding of rate increases contrary to 
previous declarations of a moratorium on such increases 
but are also seeking review of agency refusal to grant 
relief from prejudgment. The Commission’s refusal to 
take corrective action on the prejudgment question ob- 
viously affords an independent ground for reviewability.* 


CONCLUSION 


For the above reasons and the reasons stated in 
NAMBO’s main brief, it is respectfully submitted that the 
actions of the Commission under review should be reversed 
and the cause remanded to the Commission for further 
proceedings in order that the Commission may reject the 
TELPAK rate filing here involved. 


Respectfully submitted, 


Ricwarp P, Taytor 
1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Attorney for National 
Association of Motor 
Bus Owners 
Steptor & JoHNSON 
1250 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Of Counsel 


33 Sce pp. 5-6, supra, As there indicated, the Commission’s action on the 
prejudgment question amounts, in essence, to final agency action, Further, 
even if such were not the case, courts have been willing to decide the issue 
of prejudgment in advance of final agency action in exceptional cases—which 
this certainly is—where such action is clearly required. Amos Treat ¢ Co. 
v. SEC, supra; Air Transport Association of America v. Hernandez, supra, 
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No. 23,836 


AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA, INC., 
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and UNITED STATES OF AMERICA, 
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AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
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REPLY BRIEF FOR 
AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA, INC. 


Aerospace Industries Association of America, Inc. (“AIA”), petitioner in 


case No. 23,836, herewith files its Reply Brief in the above-entitled proceeding. 


INTRODUCTION 


The issues in this case fall into perspective in the light of the historical 
background. In 1965 the Federal Communications Commission instituted, in 
Docket 16256 and, pursuant to Section 205 of the Communications Act of 
1934, as amended (47 U.S.C. 205), an extensive formal, on-the-record investiga- 
tion into AT&T’s interstate rate level and rate structure. American Telephone 
& Telegraph Co., 2 F.C.C. 2d 871 (1965). This formal proceeding was in- 
tended to supplement and “strengthen,” not to supersede, the process of “con- 
tinuous surveillance” under which AT&T’s rates had been informally “regulated” 
by the Commission in the past. American Telephone & Telegraph Co., 2 F.C.C. 
2d 173, 177, 178 (1965). Thereafter, the Commission also instituted special 
investigations into Telpak Service and the lawfulness of the Telpak sharing reg- 
ulations.! And, in recent years, it has moved to improve the information gather- 
ing procedures of its still informal and ex parte rate level surveillance process, 
providing, inter alia, for oral submissions by the carrier before the Commission 


and for a special staff group to act as spokesmen for the public therein.? 


These actions were not only time consuming, but largely exhaustive of 
the Commission’s limited staff resources.? Accordingly, since the Telpak rate 
increases here involved were part of the subject matter of the overall rate in- 
vestigation, the Commission chose first to defer hearings concerning the legal- 
ity of the rate increases pending completion of the relevant portions of the 
on-going Section 205 proceedings and, then, when these latter proceedings 
proved difficult to conclude, folded the proceedings involving the specific Telpak 


! See AIA Opening Brief, gp. 5-6- 


2 See AIA Petition for Stay in this proceeding, App. D. 


3 To the extent that the informal and ex parte procedures touched upon matters which 
were also the subject of formal proceedings, they also exposed the Commission and its staff 
to at least the appearance of prejudgment of those matters. 


rate increases into the broader proceedings. The Commission did so, notwith- 
standing the express mandate of Section 204 of the Communications Act, as 
amended (47 U.S.C. 204), which requires that proceedings involving rate in- 
creases be perferred and expedited. 


AIA has not contested the power of the Commission so to order its busi- 
ness by virtue of powers conferred upon it elsewhere than in Section 204,4 how- 
ever, if contrary to AIA’s constant urgings the Commission is not going to give 
the discrete rate increase proceedings the priority consideration required by Sec- 
tion 204, the Commission’s exercise of discretion as to the manner in which it 
handles its work load must be accompanied by an exercise of discretion to pre- 
vent new rate filings or preclude them from becoming effective. It simply is 
not good enough for the Commission to consider only its own convenience 
while ignoring the statutory rights of communications users. 


I. The Continuing Failure to Afford the Prompt Hearing 
Required by Section 204 of the Communications Act. 


As emphasized above, a principal claim made by AIA in its Opening Brief 


is that if the Commission chose to subordinate the hearings on the Telpak rate 


4 See AIA Opening Brief, pp. 36.60. We do not agree, however, with the Commission’s 
apparent view that it cannot decide whether the Telpak rate increases meet the “just and 
reasonable” standard of Section 201(d) of the Act without consideration of the relationship of 
the relative level of the Telpak rates to the rates for the carriers’ other services. Though the Com- 
mission stresses that the rate increases were solely a matter of AT&T’s initiative (J.A. 725), AT&T 
has never attempted to meet its statutory burden for justifying the rate increases on the basis of 
their relationship to any other rate. The Commission, of course, could properly believe that a 
general proceeding looking into the relationship of the rates for AT&T’s various services, 
and their consistency with the standards of Section 202 of the Act dealing with “discrimi- 
nations and preferences” was also required, and institute such a proceeding pursuant to its 
authority under Section 205 of the Act. But there was no legal necessity for deferring the 
Section 204 proceeding on the rate increases, to which the statute gives “preference over all 
other matters pending before the Commission,” to await the outcome of the broader inquiry. 
For, obviously, it cannot be contended that the Telpak rate increases, to whatever extent 
they may be justified, enhance any relative advantage the Telpak service has over AT&T’s 
other services. 


increases, which Section 204 requires be given priority over all other matters, 
to a general proceeding on all AT&T private line rates, the Commission was re- 
quired, in the circumstances here involved, to exercise its statutory discretion 
to prevent the new rate increases from becoming effective prior to the comple- 
tion of the enlarged proceeding. To this argument the Commission and the in- 
tervenors have responded that any failure of the Commission to comply with 
the provisions of Section 204 involved only the first Telpak increase, which be- 
came effective September 1, 1968, and no appeal was taken from the Commis- 
sion’s action deferring hearings relating to those increases.> With respect to the 
second increase, which is the subject of the present action, we are told: “The 


Commission ordered hearings to begin on November 1, 1969 . . .” and it is 
“moving in an orderly way toward the resolution of a complex problem.” 


(FCC Brief, p. 32). 


These statements are wholly inaccurate. The Commission’s order under 
review did not direct any hearing to begin on November 1, 1969, or on any 
other early date. It merely stated “we will no longer defer the proceedings 
in Docket No. 18128, and the examiner presiding in that case is authorized 
to schedule hearings therein at such time as he may deem appropriate.” (J.A. 
563). It is true that a joint prehearing conference involving Docket 18128 and 
two other rate, increase proceedings was held on January 8, 1970, virtually the 
end of the suspension period, and another prehearing conference was held on 
July 10, 1970.6 But no hearing on the new rate increase has yet commenced, 


over eight months after the rate increase was suspended. 


5 See FCC Brief, pp. 31-32; Western Union Brief, Point I.B.1; AT&T Brief, Point II.B. 


6 At the July 10, 1970 prehearing conference a further prehearing conference was sched- 
uled for September 17, 1970, and the hearings themselves were tentatively scheduled to be- 
gin on September 22, 1970. 


The Commission’s concept of the “orderly manner” in which to meet its 
statutory obligations under Section 204 was further clarified when, on Febru- 
ary 18, 1970, it sua sponte incorporated into the proceeding on the Telpak 
tate increase — which already provided for consideration of most of the other 
private-line services — issues as to the proper levels of the MTT: and WATS in- 
terstate message service rates as well.’ This action led to a number of petitions 
for reconsideration or clarification. AIA argued that the enlargement of the rate 
increase proceeding to include virtually all of AT&T’s rates was as unnecessary 
as it was illegal. AIA further contended that, without prejudice to the Com- 
mission’s apparent desire to hold a general proceeding on AT&T’s overall rate 
structure, the validity of the particular increases AT&T had filed solely as a 
matter of “carrier initiative”® could and should be determined on the basis of 
whether the carrier’s justification for the increases (which did not include con- 


sideration of the levels of rates for its other services) met its statutory burden. 


This attempt by AIA to get the increased rate proceedings moving in a 
manner which would make possible a decision in the relatively near future was 
summarily rejected by the Commission in an order released June 15, 1970 (see 
Appendix, infra), as were the objections of a number of other parties to incor- 
porating issues to the rate level of the MTT and WATS services into the pro- 
ceeding. The Commission has thus reiterated its intention to subordinate con- 
sideration of the validity of the several Telpak rate increases to the overall rate 
design questions in which it apparently has greater interest.? 


7 AT&T, 21 F-C.C. 2d 495 (1970). 
S47 &T (J.A. 725, 727; 21 FCC. 2d 1, 23). 


9 Amazingly, the Commission’s most recent order directs that in considering the inter- 
service rate design questions, all evidence or consideration of the proper overall return for 
AT&T’s interstate operations will be excluded from the consolidated proceeding and that it 
will fix “the relative earnings levels of the various services . . . within the framework of the 
going level of earnings as indicated by the most recent 12-month test period information 


(Cont'd) 


The unwillingness of the Commission to comply with the mandate of Sec- 
tion 204 of the Act with respect to the latest Telpak rate increase was well as 
the earlier one, is no ex post facto discovery by AIA. While some, though not 
all.!° of the above developments followed the filing of our review petition, the 
Commission’s actions since November 1, 1969 are, as we pointed out in detail 
in our Opening Brief (pp. '50-68), a natural outgrowth of its consistent miscon- 
ception of the relationship of Sections 204 and 205 of the Act. Both at the 
time we filed our objections to permitting the new rate increase to become ef- 
fective, and at the time we filed our petition for review in this Court, it was 
apparent that the Commission’s previous failure to comply with Section 204 
with respect to the first rate increase would be repeated with respect to the 


second. 


AIA has never suggested that the filing of the new rate increase provided 
a belated opportunity for securing relief from the failure of the Commission to 
comply with the mandate of Section 204 with respect to the earlier increase. 
We do not now seek to have the initial rate increase set aside — even prospec- 
tively; but, surely, we were not compelled to sit idly by when the new increase 
was filed and it became apparent that a repetition of the violation was inevita- 
ble. 


(Footnote 10 continued) 


available in the record.” (Appendix, infra, p. A-6). Thus, although the Commission has in- 
dicated (J.A. 572-573) that AT&T’s interstate earnings in 1969 and 1970 under currently 
effective rates may well reach as high as 8.5%, and no return above 7.57% has ever been 
found to be just and reasonable by the Commission, the parties are precluded from arguing 
that any overall level of return AT&T may happen to earn in the test period is too high a 
bench mark for determining proper Telpak rates. 


10 When AIA filed its Petition for Review on January 5, 1970, it was already clear that 
the hearing on the new rate increase could not start until well after the conclusion of the 
suspension period and would be only part of a broader proceeding covering most of AT&T’s 
private-line rates. The examiner had by then scheduled the pre-hearing conference (jointly 
with two other proceedings) on January 8, 1970; and no evidence in support of the rate in- 
creases had been filed by AT&T. 


Il. The Relief Sought by the Petitioners is Ap- 
propriate in the Circumstances of this Case. 


The carriers! (but not the Commission) take the position that, even as- 
suming violation of the Act’s directive for a priority hearing on the rate in- 
creases, Commission action to reject or order the deferral of the effectiveness 
of the new rate increase was not the proper remedy. To the extent these ar- 
guments rest on the Commission’s lack of authority under Sections 4(i) and 
303(r) of the Communications Act, they have been fully covered in AIA’s 
Opening Brief (pp. 2544). Here, we need only point out that what the car- 
riers are saying is that under no circumstances does the Commission have the 
power to protect the interests of the users of their services if ‘such protection 
requires procedures other than those expressly incorporated into Section 204 
itself. Accordingly, the carriers contend, the only appropriate form of relief 
would be an action in the nature of mandamus to compel the Commission to 
provide an expedited hearing on the rate increases, and AIA is accused of bad 
faith in failing to follow this path. This contention simply ignores our basic 
contention that Sections 4(i) and 303(r) may empower the Commission in ap- 
propriate circumstances to dispense with the priority hearing required by Sec- 


tion 204, but that the claims of the carriers’ customers cannot be ignored when 


the Commission exercises such power. 


The Commission’s order of July 29, 1969, prescribing certain procedural pre- 
requisites for any new Telpak filing by AT&T, expressly warned the carriers that 
even if the procedural requirements were met, the Commission might exer- 
cise such authority as it had to order deferral of the effectiveness of any new 
rates. (18 F.C.C. 2d 761; J.A. 225). We discuss, infra, the Commission’s fail- 
ure to abide by sate poeues it had only recently approved. See also our 
Opening Brief, pp. ; . But even if the carriers had met the procedural 
prerequisites to a new rate filing, the Commission, in our view, would have 


11 AT&T Brief, Point IIB; Western Union Brief, Point LB. 


been obligated to exercise its authority to preclude the new increase from be- 
coming effective if it was unwilling to give priority to consideration of the va- 


lidity of the rate increases. 


Of course, in so contending we do not suggest that the appropriate exer- 
cise of general Commission authority, and whether or not its actions or failure 
to act constitute an abuse of discretion, can be resolved without consideration 
of the factual context in which the issue arises. There may be factual situa- 
tions in which the Commission could properly exercise its broad powers under 
Section 4(i) and 303(r) of the Act both to postpone a hearing on the validity 
of a proposed rate increase and to permit the increase to become effective prior 
to the initiation of the postponed hearing. But this is not one of them. The 
latest Telpak increase is admittedly not necessary to provide additional revenues 
to AT&T which, if deferred, could leave it in a deficit earnings position. On 
the contrary, as we demonstrated in our Opening Brief (pp. 21-31 ), in the ab- 
sence of the offsetting reduction in the MTT and WATS services it agreed to 
make, AT&T would be earning well above what the Commission viewed as a 
reasonable level. Thus, Commission action to secure the deferral of the new 
rate increase, rather than offset filings, would have left AT&T in exactly the 


same revenue position as the one in which it now finds itself. 


Nor was the new increase required to make the Telpak service compensa- 
tory — the sole question which the original Commission Telpak proceeding was 
reopened to consider. On the contrary, the data filed by AT&T with the new 
rates, in purported compliance with the Commission’s order of July 29, 1969, 
showed clearly that, either on an incremental or fully distributed cost basis, the 
rates in effect as of the time of the new filing were fully compensatory. (J.A. 
252).12 And, according to AT&T’s own figures and under all six of the possi- 
ble methods of allocating costs between the various services, the proposed new 


12 We do not mean to suggest that the original Telpak rates were not also compensatory. 
We have never been given the opportunity we were promised to show they were. 


rates, which the Commission allowed to become effective would, on a fully dis- 
tributed cost basis, earn a higher return on net investment than the regular pri- 
vate-line telephone service against which Telpak allegedly discriminates. In fact, 
according to the AT&T study, the new Telpak rates would produce higher earn- 


ing levels than the message toll (MTT) service under three of ‘the six possible 


cost allocation methods (with one of the other resulting in a stand-off), includ- 


ing the method the carrier contends is the most reasonable method of allocat- 

ing costs. And this study failed to reflect the $150,000,000 negotiated reduc- 

tion in MTT and WATS rates which went into effect on January 1, 1970, and 
which necessarily further enhanced the comparative earnings level of the Telpak 
service as contrasted with the MTT service. (Ibid.). 


The Commission recognized that, in the light of these facts, it could not 
merely permit AT&T to raise the Telpak rates. The Commission’s position ap- 
pears to be that the decision both to file the new rate increases and to make 
offset filings as a method of preventing windfall profits, was AT&T’s alone, and 
not the product of any previous agreement. (J.A. 725-726). The admitted ex 
parte staff discussions with AT&T, and the absence from the Commission’s or- 
der of any analysis of the merits of the various alternative methods of prevent- 
ing a windfall, would indicate to the contrary. But, even assuming there was 


no prejudicial advance agreement,!? in the circumstances described above, the 


13 This Court’s recent opinion in Moss v. Civil Aeronautics Board, Case No. 23,627, de- 
cided July 9, 1970, makes clear that an agency engaged in extensive informal private nego- 
tiations with an industry cannot utilize orders in suspension proceedings’ to decide substan- 
tive rate making questions through the device of setting forth in the order the type of new 
filing it would accept. We suggest that the Communications Commission’s pattern of behav- 
iour here is analogous. It advised the carrier ex parte that it would expect any Telpak rate 
increase to be offset by MIT reductions and, then, when the carrier “voluntarily” followed 
this lead, the Commission gave short shrift to the pleadings by the Telpak users that it ex- 
ercise its discretion in another manner which would protect them as well as AT&T. 
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Commission could not properly have exercised its discretion except by rejection, 


or securing the deferral of, the new rate filing. 14 


Ill. The Failure to Comply with the Commission-Prescribed Procedures. 


VTetG, 24-27 Rhee 
As we emphasized in our Opening Brief (pp. G-Sey, the Commission’s 


Memorandum Opinion and Order of July 29, 1969 (J.A. 214; 18 F.C.C. 2d 
761), approved certain special procedures, in addition to those already provided 
in Part 63 of the Commission’s Rules, which were to be complied with prior 
to any rate filing. However, when the petitioners contended that these proce- 
dures had not been met, the Commission, to the extent it responded at all, 
merely stated that such questions could be considered in the hearing it had 
ordered. (J.A. 461).15 AT&T now states (AT&T Brief, Point 11.D) that, if it 


14 The arbitrary nature of the Commission’s action is well illustrated by its quite different 
treatment of a rate increase AT&T filed at approximately the same time for the Program 
Transmission Audio Service — another specialized sub-category of its private-line service. The 
new rates for the audio service would, according to AT&T figures, provide a substantially 
smaller return on net investment than the new Telpak rates under all six possible methods 
of cost allocation. (J.A. 252-253). However, when the broadcast industry complained about 
the new rates, the Commission, in an action it did not announce until the afternoon of the 
oral argument on the stay petitions in the present court proceeding (although it had been 
taken several days previously), asked AT&T to refrain from putting them into effect until 
July 1, 1970, pending further negotiations. FCC News Report No. 5732, January 30, 1970. 
AT&T agreed and the increase filing was deferred. Moreover, while the Commission has 
since held that the appropriate Telpak rate level cannot be determined except as part of a 
general consideration of all of AT&T’s rates (see Appendix, infra, pp. A-6, A-8), the Com- 
mission staff has now concurred in a settlement of the issue as to the appropriate level for 
the Audio rates, which on an overall basis is substantially Jower than that AT&T filed for, 
and would thus leave this service in a comparatively worse relationship to Telpak and the 
other services than that indicated in the AT&T study. See Order of Hearing Examiner 
Herbert Sharfman (FCC 70M-941) released in FCC Docket Nos. 16258 (Telpak) and 18684 
(Program Transmission Services) on July 7, 1970. 


15 The Commission’s Brief suggests (pp. 34-35) that the only procedures it approved were 
those specifically enumerated in the Appendix to the Memorandum Opinion and Order as 
the “procedures [which] should be utilized: ...”. (J.A. 224-225; 18 F.C.C. 2d at 768- 


(Cont'd) 
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had had an opportunity to do so “in a full evidentiary hearing,” it could have 


demonstrated that it had complied with some of the agreed procedures from 
which it allegedly deviated. But, assuming that such a preliminary inquiry 
might have been an appropriate way to resolve these questions, the fact is that 
this was not the procedure followed by the Commission. 


We think it significant that neither AT&T nor the Commission has even 
attempted to answer AIA’s contention (Opening Brief, pp. ¥6B) that the July 
29, 1969 order contemplated that an up-to-date fully distributed cost study 
would be made by AT&T prior to any new rate filing, and that this was not 
done. (The “new” fully distributed cost study filed was based on the 1967 data 
used for the earlier studies and failed to reflect, inter alia, the $150,000,000 
rate decrease AT&T had agreed to make as of January 1, 1970.) This is not, 
we stress, merely a technical omission. The Commission has reiterated the 
need for such studies. However, when AIA asked that an up-to-date study be 
presented with the carriers’ direct case on April 1, 1970, AT&T responded it 
could not be completed until mid-August 1970, and the examiner promptly af- 
forded it the time it requested to complete the study (which was almost a year 
after the rate filing with which the up-to-date study was due). 


IV. The Commission Orders are Final and Reviewable. 


The contention of the Commission and the carriers that the Commission’s 
orders lack the requisite finality for review is, in reality, simply another reflec- 
tion of their unwillingness to face up to the statutory scheme. There is no 


(Footnote 15 continued) 


769). This allows the Commission to argue that everything else in the “Statement” preced- 
ing this language or in the Commission’s Order of July 29, 1969, can be ignored. This 
reading, which would give no context to the references to the “new studies” to be pre- 
pared or to the Commission’s own gloss on the procedures it approved, is not only a pat- 
ent misconstruction of the Commission’s intent, but one which the Commission itself has 
never adopted. Its position, as noted above, is merely that while there may have been vio- 
lations of the agreed procedures, the resolution of these questions could await the hearing 
on the merits of the increases. 


12 


doubt that the Commission’s actions here involved finally deprive the petition- 
ers of the relief they seek and that no action by the Commission or the courts 
at the end of the agency proceeding could retrospectively cure this situation. 
If petitioners eventually prevail in the long drawn-out hearing process upon 
which we are now embarked, and if the Commission orders full refunds, with 
appropriate interest,!© then, the out-of-pocket monetary losses stemming from 
the overcharges will be compensated for. But both the Commission (AT&T, 
21 F.C.C. 2d 1, 10; J.A. 730) and AT&T (J.A. 708-711) have been frank 
enough to admit that such refunds would not fully protect the users against 
losses stemming from the interim effectiveness of the higher rates. Nor can 
damages, assuming, as is most doubtful, they would otherwise be available and 
provable, compensate for some of the other types of loss such as those stem- 
ming from the inability to plan communication system improvements during 
the long period of delay. 


The Commission’s assumption in its brief that users can be fully protected 
by its accounting order (FCC Brief, p. 25) is belied by its own order specify- 
ing a three-months’ suspension, and by the plain language of the statute, which 
would not have authorized any suspension period had not Congress recognized 
the self-evident fact that an accounting order does not and cannot provide full 
relief. The pitiful efforts of the Commission and the carriers to distinguish the 
Federal Power and Maritime Commission cases cited in our Opening Brief (pp.34-%, 
43-44. ) only highlight the insubstantiality of their finality contentions. Of course 
there are differences between the statutory schemes affecting the several agen- 
cies, but these distinctions are quite irrelevant to the issue whether final refusal 


to take available action to preclude a rate increase from becoming effective is 


ZO 
16 as we have pointed out in our Opening Brief (p. 60, n. 7), past Commission practice 
and present Commission refusal to commit itself, make the likelihood that it will order re- 
funds with interest most doubtful. 
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reviewable action. Thus, the basis asserted in the Mobile!” and Memphis'® 
cases arising under the Natural Gas Act for rejecting the rate increase filings in 
question — the allegation that contract restrictions precluded the new rate fil- 
ing — is not involved here. But the argument that litigation on the validity of 
the Commission’s failure to reject the filings had to await final Commission ac- 
tion in the hearing it had ordered was the same. | 


CONCLUSION 


As we noted at the outset, the Commission, because of other regulatory 
activities it was engaged in, found it expedient to deviate — by withholding 
the prompt and expedited hearing otherwise required — from the “legislative 
compromise” establishing the appropriate procedures for processing disputed 
rate increases which is embodied in Section 204 of the Communications Act. 
The questions presented by this case are whether, in the circumstances, the 
Commission possessed the power to prevent the Telpak rate increases from be- 
coming effective and whether its failure to do so was inconsistent with the 
Act. For the reasons stated above and in AIA’s Opening Brief, we believe 
both of these questions must be answered affirmatively. 


Accordingly, AIA believes this Court should direct the Commission to or- 
der AT&T to put into effect, pending the final Commission decision in the Tel- 
pak rate increase proceeding, the Telpak rates which were in effect prior to 
February 1, 1970, and that AT&T should make immediate refunds to Telpak 


17 Mobile Gas Service Corp. v. FPC, 215 F.2d 883 (3rd Cir. 1954), affirmed, sub nom., 
350 U.S. 332 (1956). 


18 Yemphis Light, Gas and Water Division v. FPC, 102 U.S. App. D. C. 77, 250 F.2d 
402 (1957), reversed on other grounds, sub nom., 358 U.S. 103 (1958). 
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users of the difference between what they would have owed under such rates 


and what they actually paid under the rates illegally in effect.20 
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19 since AT&T was fully aware of the pendency of the instant review proceedings when 
it put the new rates into effect on February 1, 1970, it cannot now complain that any re- 
lief to which the Telpak users would otherwise be entitled should be withheld because, as 
a result of the offset filings it had voluntarily made, AT&T might suffer diminution in rev- 
enues for the period between February 1, 1970 and the Courts’ decision. Any contention 
that there was no option to defer the increase since Section 204, in terms, states that a 
rate increase “shall” become effective at the end of suspension period is specious: The ex- 
perience with the audio rate increase detailed in footnote 15, supra, indicates that scheduled 
rate charges can be, and frequently are, postponed by agreement between the carrier and the 
Commission. Moreover, the Commission had already agreed that the offset reductions could 
be withdrawn if the Telpak increases were approved. 
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Washington, D. C. 20554 ; 49061 


In the Matter of 
AMERICAN TELEPHONE & TELEGRAPH COMPANY AND 
THE ASSOCIATED BELL SYSTEM COMPANIES d 
Charges for Interstate and Foreign j 
Communication Service h 
AMERICAN TELEPHONE & TELEGRAPH COMPANY LONG 
LINES DEPARTMENT " . 
Revisions of Tariff F.C.C. No. 260, 
Private Line Services, Series 5000 ° 
(Telpak) 
AMERICAN TELEPHONE & TELEGRAPH COMPANY 
Revision of American Telephone & Teles 
graph Co. Tariff F.C.C. No. 260, 
Series 6000 and 7000 Channels 
(Program Transmission Services) 
AMERICAN TELEPHONE & TELEGRAPH COMPANY 
Revision of American Telephone & 
Telegraph Co. Tariff F.C.C. No. 133, 
Teletypewriter Exchange Service 


DOCKET NO. 16258 


DOCKET NO. 18128 


DOCKET NO. 18684 


DOCKET NO. 18718 
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MEMORANDUM OPINION AND ORDER 
Adopted: June 10, 1970 Released: June 15, 1970 


BY THE COMMISSION: Commissioners Burch, Chairman; and. Cox absent; 
Commissioner Johnson concurring in the result. 

1. The Commission has before it several petitions for reconsid- 
eration, and other petitions and motions addressed to our Memorandum 
Opinion and Order of February 18, 1970 in the above referenced pro~ 
ceedings, (21 F.C.C. 2d 495). These pleadings are listed on the at- 
tachment hereto. Before discussing the contentions made in the various 
pleadings, and our disposition thereof, we believe that it will be 
helpful to review again the actions taken by the Commission prior to 
the one complained of herein. 


2. In 1965 we initiated the above-captioned Docket 16258 general 
investigation into the Bell System rates and rate structures in part 
because a fully distributed seven-way cost study made by the Bell 
System revealed a wide disparity in the levels of earnings among the 
various classes of interstate service, (2F.C.C. 2d 871). We were con- 
cerned that the basic message toll telephone (MIT) classification of 
service and the closely related Wide Area Telephone Sérvice (WATS), 
for which there are no directly competitive services and for which the 
earnings level were relatively high, should not be burdened by, or re= 
quired to subsidize the so-called competitive services for which the ~ 
earnings level were relatively low. We were also concerned that 
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whatever methods were employed to price message toll and other services, 
they should accord with sound ratemaking practice and statutory requirements. 
In the past, the total interstate revenue requirements for the Bell System 
have been determined on the basis of the net historical investment for the 
totality of interstate services. Moreover, prior to the initiation of the 
proceeding in Docket No. 16258, we had regarded an allocation of net 
historical investment as the principal, if not controlling, basis to deter- 
mine revenue requirements and rate levels for a particular class of service, 
with relative use being the significant measure of such allocation, 18 
F.C.C. 2d 762-763 (1969). This was the method used by the Bell System in 
making the aforementioned seven-way cost study that preceded the institution 
of the Docket No. 16258 investigation, with the significant difference that, 
for the first time, the totality of AT&T's interstate net historical in- 
vestment was allocated among AT&T's major interstate services. However, at 
the time we instituted this investigation, we recognized that there was a 
need to examine different or alternative methods of determining the appro- 
priate rate levels for individual classes of service. 


3. On December 22, 1965, we delineated the procedures to be followed 
in Docket No. 16258 and, in view of the results of the aforementioned cost 
study showing wide disparity in rate levels among the classess of service, 
we stated that it would serve the public interest for AT&T to effectuate 
any rate adjustments that might be necessary as promptly as possible in the 
light of the aforementioned study results and the ratemaking principles and 
factors advocated by AT&T, 2 F.C.C. 2d 142 (1968). Thereafter, AT&T filed 
revised tariff schedules providing for substantial increases in rates for 
(1) private Line telephone and telegraph services, including Telpak, (2) 
private line program transmission services, including both audio and video, 
and (3) TWX service. All of these tariff revisions were supported by claims 
by AT&T that they were justified by cost studies and by the ratemaking j 
principles and factors advocated by AT&T. By a series of orders in three 
separate dockets, we instituted separate investigations into all of these 
tariff revisions. Docket No. 18128 was assigned to the hearing on the pri- 
vate line telephone and telegraph service rate changes, including Telpak. 
(See F.C.C. 68-756, April 10, 1968; 13 F.C.C. 2d 853, July 10, 1968; F.C.C. 
68-756, July 24, 1968; and 20 F.C.C. 2d 383, October 29, 1969.) Docket No. 
18684 was assigned to the hearing on the rate changes for private line 
program transmission services. (See FP.C.C. 69-1038, September 24, 1969; 
F.C.C. 69-1197, October 29, 1969.) Docket No. 18718 was assigned to the 
increases in IWK service (F.C.C. 69-1198, October 29, 1969.) 


4. Each of the aforementioned separate proceedings concerning the 
lawfulness of the revised tariffs for private line telephone and telegraph 
(including Telpak), private line program transmission, and TWX were 
instituted with the understanding that the determination of the proper 
level of earnings for each class would be governed by ratemaking principles 
and factors established in the proceedings in Docket No. 16258. We 
divided Docket No. 16258 into different phases and, in Phase I-B thereof, 
we undertook an intensive investigation into the issue of the appropriate 
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ratemaking principles and factors which should govern the relation- 
ship among the rate levels for each of the principal categories of 
service of the Bell Systems, 5 F.C.C. 2d 844, 1966. Approximately 
100 days of hearings were held between October 9, 1967 and 
February 14, 1969 on the Phase I-B issues. All direct testimony 
_ was completed and all cross-examination thereon was also completed 
except for that part of the direct cases relating to certain fully 
distributed cost studies made by the Bell System. In these 
Phase I-B hearings the economics of pricing were explored in detail. 
Numerous expert witnesses testified. A variety of differing opinion 
testimony was adduced on the record. For example, the Bell System 
witnesses and others attacked the use of fully distributed costs for- 
ratemaking purposes and urged the use of other costs, such as 

full additional costs, or long range incremental costs, for 
such purposes. Others suggested that “public interest considerations" 
could be used to justify certain rate levels. Differing views were 
expressed by the experts as to whether or not a burden on message 
toll service would occur under the various alternative principles 
advocated by the Bell System and others and doubt was expressed by 
some as to the reliability of teckniques to determine with any de- 
gree of accuracy the incremental costs in a-system as 
complex as the telephone industry. 


5. Principally because of the wide-ranging differences of 
opinion and opposing viewpoints of expert witnesses that emerged in 
the course of the aforementioned Phase I-B hearings, the Telephone 
Committee, on February 18, 1969 (F.C.C. 69 M-197) released an order 
providing for off-the-record conferences, open to all of the parties, 
to explore the possibility of reaching an agreed statement of rate- 
making principles and factors that would obviate the necessity for 
further formal proceedings in Phase I-B. After a series of such in- 
formal conferences, the parties arrived at such a statement and, on 
May 28, 1969, introduced the statement into the record of the pro- 
ceedings in Phase I-B. This statement is a declaration of general 
principles and accompanying procedures which were designed to be 
applied in the context of specific rate issues. The full text of 
this statement appears at 18 F.C.C. 2d, 765-769. 


6. By Memorandum Opinion and Order of July 29, 1969, we care- 
fully considered the aforesaid statement of ratemaking principles 
and factors and formally approved all of the procedures recommended 
therein(except the recommendation dealing with the Telpak Sharing 
case), 18 F.C.C. 2d 761. We ruled that further proceedings in 
Docket 16258 would be subject to further order, that the record in 
Phase I-B would be incorporated into the proceedings herein in 
Docket 18128, and that the then pending IWX case in Docket 15011 
would be severed from 16258 and decided separately. (The TWX rate 
case in Docket No. 15011 was decided September 17, 1969, 

19 F.C.C. 2d 711.) We stated among other things, that we had ace 
cumulated, in Phase I-B, a massive record of unprecedented scope in 
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which the economics of pricing was explored in detail; that the agreed 
upon statement of ratemaking principles and factors properly recognizes 
the relevance of both fully distributed (f.d.c.) and long run incremental 
costs (l.r.i.c.) in considering appropriate rate levels of specific 
classes of service and that studies of both would be submitted for con- 
sideration by ‘the Commission; that we had not drawn any conclusion as to 
what weight, if any, should be accorded to either or both of these costs 
in fixing rates fora specific service; and that we now have a sound basis 
upon which to determine theoretical ratemaking principles which can be 
tested and applied in the context of ratemaking proceedings dealing with 
AT&T's rate structure and the prices to be charged for specific services. 


7. One of the procedures recommended in the aforementioned state- 
ment and approved by the Commission, was that the Chief of the Common 
Carrier Bureau would recommend termination of Phase I-B following the 
filing of new studies by the telephone companies and proposed rate ad- 
justments and the institution of or continuation of separate rate proceed= 
ings. Following our action of July 29, 1969, the Chief of the Common 
Carrier Bureau, pursuant to the agreed procedures, advised the Commission 
that AT&T had filed new studies and had made rate adjustments in private 
line/Telpak, program transmission, TWX, MIT and WATS, which AT&T alleged 
were in compliance with the statement of ratemaking principles and factors, 
and that the pending proceedings in Dockets 18128 (Private Line/Telpak) , 
18684 (Program Transmission) and 18718 would determine whether they in 
fact comply. Accordingly, the Bureau Chief recommended termination of 
Phase I-B. 


8. On February 18, 1970, we adopted the Memorandum Opinion and Order 
that is the subject of the pleadings identified in the attachment hereto. 
The order in question terminated Phase I-B, incorporated the record of 

- Phase I-B into Docket 18684 (Program transmission) and Docket 18178 (TWX) 
as had been done earlier in Docket 18128 (Private line/Telpak). Further, 
it added to the existing issues in Docket No. 18128. (Private Line/Telpak), 
Docket 18684 (Program Transmission), and Docket No. 18718 (TWX) the issue 
as to whether the rate levels for Message Toli (MTT) and WATS are lawful. 
Issues as to the rate levels for the other classes of service, that is, 
private line, Telpak, Program Transmission and TWX, had already been 
specified in prior orders. We further stated that there was a need for a 
new issue as to the rate level for each of AT&T's principal services, 
including MTT and WATS, so that the Commission could be in the position of 
ordering the elimination of the causes of any inter-service burden found 
to exist. 21 F.C.C. 2d 497. We also noted that allocation of total 
interstate test period historical book costs of AT&T among all of the 
service categories may be useful in determining whether, during the test 
period, any service has burdened any other service. 


9. The various petitions objecting to our action of February 18, 
1970 were aimed at four main points. First, it was stated by several 
parties that the inclusion of issues as to the appropriate rate level 
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for each of AT&T's major categories of services will unduly compli- 
cate each of the three proceedings herein (private line/Telpak, 
program transmission and TWX) and, according to ATST, require ex- 
tensive evidence on the proper overall rate of return for its total 
interstate operations. In this respect, the American Broadcasting 
Companies, Inc., Columbia Broadcasting System, Inc., and the National 
Broadcasting Company, Inc. (hereafter broadcasters) stated that the 
result of broadening the issues in this manner will be three separate 
proceedings with identi¢al issues on the appropriate rate levels for 
all classes of service, requiring all of the parties to any one of 
the three separate dockets to participate in the remaining dockets. . 
AT&T and Western Union (WU) contend that it is not necessary to in-. 
clude issues as to the rate level for all classes of service in each 
of the three proceedings since they allege that, once an appropriate 
rate level has been found in a particular proceeding dealing with 
the rate level of a particular class of service, further formal or 
informal procedures could be instituted to implement any needed ad- 
justments in the rate level of any other class of service. Second, 
various parties objected to the references we made to historical 
costs in our order and allege that such reference is indicative of 
the fact that we have prejudged the acceptability of such costs over 
other costs, such as l.r.i.sc., which may be introduced into the 
record, Third, objection is made to our incorporating by reference 
the Phase I-B record into Docket Nos. 18684 (program transmission) 
and 18718 (TWX). The basis for the objection, as stated, was that 
only specific portions of that record would be relevant to each of 
the two separate proceedings and to incorporate the whole record 
would not only be unwieldy but would also violate the Commission's 
Rules. Fourth, question is raised as to the omission of any refer- 
ence specifically to Telpak in the fourth ordering clause of our 
order in which we added the new issue as to the lawfulness of rate 
levels of the various categories of service. 


10. In addition to the points just mentioned, Aerospace 
Industries Association of America, Inc. (AIA) requested that the 
issue as to the lawfulness of Telpak rates and the Telpak rate level 
be separated from the remainder of Docket No. 18128 and determined 
on an expedited basis. AIA argued that such action is required by 
Section 204 of the Communications Act. It also requested that the 
Commissiion hold oral argument so that any further procedures to be 
adopted in Docket Nos. 18128, 18684, and 18718 could be discussed. 
Finally, Air Transport Association of America, United Air Lines, 
Inc., Eastern Air Lines, Inc. and Emery Air Freight, Corporation 
(Airline Parties) commented adversely on the fact that the Chief of 
the Common Carrier Bureau recommended to the Commission that 
Phase I-B be terminated without providing opportunity to the parties 
to comment on the recommendation. 


11. We have considered all of the arguments posed by the parties 
and hive concluded that we should. (1) clarify our order of February 18, 
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1970 but retain therein the issue we added therein with respect to the 
rate levels for MTT and WATS and that we should (2) consolidate into 
one proceeding, the proceedings in Dockets 18128 (private line) and 
18684 (program transmission), leaving Docket 18718 as a separate pro- 
ceeding. . 


12. With respect to our decision to retain the issue as to the 
rate levels of MIT and WATS, we should make it abundantly clear that 
we do not consider that this issue involves the determination of a 
proper overall level of earnings or a fair rate of return for the Bell 
System on interstate operations. The purpose of the issue is simply 
to enable adjustments to be made in the relative earings levels of 
the various services should such adjustments be indicated by the record 
herein. Any such adjustments would be made within the framework of 
the going level of earnings as indicated by the most recent 12-month © 
test period information available in the record, 

: Thus, the purpose of any such adjustments that may be made 

in this proceeding would not be to change the overall level of earnings 
but rather to effectuate a proper relationship among the several classes 
of service and the issue we are retaining herein as to the reasonable~ 
ness of the overall rate levels of MIT and WATS is to be considered in 
this limited context. : . 


13. With respect to our conclusion to consolidate the proceedings 
in Docket 18128 (private Line/Telpak) with Docket 18684 (program trans- 
mission), we are doing so primarily because all of the services involved 
in these two dockets are sub-classifications within the family of 
private line services governed by AT&I's private Tariff F.C.C. No. 260. 
We believe there will be certain questions of fact and law, common to 
all of the services that can better be handled in a consolidated pro- 
ceeding. Moreover, many of the parties in each of these two proceed- 
ings are also parties in the other. Consolidation will be a convenience 
to such parties. The same considerations do not obtain to the same 
degree in the TWX proceeding. TWX service is not furnished over private 
line facilities and it is governed by a separate tariff, AT&T's Tariff 
133. It is a switched service provided for the most part over facilities 
dedicated exclusively to the, TWX service, and the parties in interest 
in the TWX case are generally different from those in the other two 
proceedings. Although we believe it best to maintain a separate pro- 
ceeding for TWX,'we recognize that there will be certain questions, 
particularly in the area of costs and ratemaking principles and factors 
that may be common to TWX and the private line services, and we urge 
the Hearing Examiners and the parties in the two proceedings to utilize 
such cooperative procedures as may be desirable in developing an 
adequate hearing record in both proceedings without duplication of time 
and effort in those areas that involve common questions. 
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14. We believe that the action we are taking herein disposes of the 
principal objections to our Memorandum Opinion and Order of February 18, 
1970. Our action should make it clear, if it was not already clear, that 
neither AT&T nor any other party would be expected to introduce evidence 
as to the appropriate overall rate of return for the Bell System, wie 
reasonableness of the overall rate of return of the Bell System for its 
total interstate operations will not be in issue and evidence thorcon 
should not be admitted. As we state in paragraph 12 hereof, the Comnis- 
sion will take the going level of earnings on the Bell Systems’ total 
interstate business in resolving the question herein concerning the propriety 
of the level of earnings and rate structure for each of the categories 
of service in issue, and for such purpose, we will accept the operating 
results for the latest available 12-month period. 


15. One point raised by the petitions is whether we have prejudged 
the issue as to what type of costs will be used for determining the law- 
fulness of existing rate levels and rate structures. The Airline Parties, 
among others, point to paragraph 4 of our order as being indicative of 
prejudgment in favor of historical costs. Our reference to historical 
costs in that paragraph was taken from the statement on ratemaking princi- 
ples and factors agreed to by the parties. It was used as illustrative 
of a principle encompassed by the stipulation of the parties in Docket No. 
16258 which, if approved by the Commission and applied in the instant 
proceedings, could demonstrate that one of AT&T's services is being bur- 
dened by another service of AT&T. In light of this, it is necessary to 
view the totality of costs for all of AT&T's interstate services so that 


the question of any inter-service burden can be examined and if necessary 
be corrected by the Commission. We have not determined that-such costs 5 
are the proper indication of such burden. We will consider any and all 
demonstrations of cost that can be used to determine whether such burden 
does or does not exist. 


16. As we have heretofore held, the services furnished under the 
Telpak rates and those furnished under the ordinary private line rates 
are like communication services, that the Telpak rates are nothing more 
than different rates for ordinary private line services, 
and that Telpak is merely a rate classification within the family of 
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private line services, 38 F.C.C. 395 (1964), 9 F.C.C. 2d 149 (1967), 
13 F.C.C. 2d 857 (1958). We did not specifically name Telpak as a 
separate class of service in our ordering clause relating to levels 
of rates for the principal categories of service since it is clearly 
encompassed within the ordinary private line services which were 
named in the ordering clause. Moreover, the issues originally 
specified in Docket 18128 had already put in issue the propriety of 
the Telpak rate level as a rate classification within the private 
line services as well as the propriety of the internal Telpak rate 
structure. Accordingly, we see no need to amend our order to refer 
specifically to the rate level for Telpak. : 


17. We do not agree with ATA's allegation that Section 204 of the | 
Communications Act requires that the lawfulness of the increased 
felpak rates be determined separately and before resolution of the 
other matters in issue herein. Since the Telpak rates are an integral 
part of the rate structure within the private line cervices, we do 
not believe that we can properly determine the appropriate rate level 
or rate structure for Telpak in isolation from or without regard to 
the relationship of the Telpak rates to the non-Telpak rates for like 
services. In our judgment, Section 204 does not require that we at- 
tempt to do so. (See 47 USC 154(i) and 154(j)). AIA reauests oral 
argument before the Commission, but we see no need theréfor in view 
of our action herein. 


18. In view of our decision to consolidate the two private iine 

proceedings, and our clarification of the rate level issue as to MIT and WATS, 
we believe that the objection to incorporating the record of Phase 1-3 

into these separate proceedings is largely mooted. In any event, we 

see no need to amend our order in this respect. Finally, we do not 
understand the comment made by the Airline Parties that the Chief of 

the Common Carrier Bureau acted improperly in recommending termination 

of Phase 1-B without giving the parties a prior opportunity to comment. 

The agreed procedures in the Statement of Ratemaking Principles and 

Factors stated: 


Following the filing of the new studies and proposed 
rate adjustments by respondents and the institution of 
any separate proceedings (see par. 4), the Chief of 
the Common Carrier Bureau will recommend that phase 
1-B of Docket No. 16258 be terminated without opinion 
on the merits by the Commission. 18 F.C.C. 2d 768. 


* fhe procedure followed is in direct compliance with that agreed to 
by the parties to the Statement and was otherwise proper. 
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19. Accordingly, IT IS ORDERED, That Docket Nos. 18128 and 18684 
are hereby consolidated for hearing, and that a single hearing examiner 
shall be designated to preside at the consolidated hearing and that he 
shall certify the record, without preparation of an initial or recommended 
decision, and the Chief of the Common Carrier Bureau shall thereafter 
issue a recommended decision which shall be subject to the submittal of 
exceptions and requests for oral argument and thereafter the Commission 
shall issue its final decision. 


20. IT IS FURTHER ORDERED, That the petitions and motions contained 
in the attachment hereto are hereby GRANTED to the extent indicated aa 
the foregoing and DENIED in all other respects. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


Attachment 
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SCOPE 


The purpose of this reply brief is not to repeat the points made 
or authorities considered in our original brief. 

Instead, this brief will be limited to an analysis of the thrust 
of the reliance of opposition briefs with a view to demonstrating the 
fallacies inherent therein. 

THRUST OF OPPOSITION BRIEFS IN GENERAL 

First, with respect to the power of Commission to reject the 
second Telpak rate increase in question under the circumstances here 
involved, all of the opposition (the Commission, AT&T, and Western Union) now 
seem to rely much more on the width of the Commission's discretion than on 
the narrowness of its power. While AT&T reserves a denial of the Commission's 


1/ 
rate increase rejection power in a place or two, it does not now seem to 
2 


press or argue the point, as it did in opposition to the motion for stay. 


While the Commission continues to rely upon its own broad discretion, it is 
still fuzzy, and perhaps understandably so, about its rejection power in the 
premises. Similarly Western Union talks more about the impropriety of rejec- 
tion here than it does about impropriety in any event, although it does 
attempt to distinguish other agency cases involving rate increase Se 


The net here would seem to be that the power of the Commission to reject in 


the abstract or in any event, is not now too seriously questioned, but instead, 


I7 See AT&I Br., pp. 17, 21-24. 


Memorandum of AT&T in Opposition to Petitioners’ Motion for Stay, 
pp. 39-49. 


WU Br., pp. 39-48. 
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only as applied to the facts in the present case. 

Passing, then, to the more important factual side, the one thing 
the opposition briefs have completely in common is a clear misunderstanding or 
misinterpretation of the key order of the Commission, namely, the Commission's 
order of April 10, 1968, suspending the first round of Telpak rate increases 
until September 1, 1968. The common fallacies here involved will be the 
subject of separate treatment herein. 

Another important error in common lies in the opposition's attempt 
to explain away the Commission's undeniable failure to observe the express 
mandate of Section 204 of the Act for expedited and preferential hearing of 
the September 1, 1968, Telpak rate increases. This will also be further 


developed. 


The opposition's treatment of the "prejudgment" issue is probably 


the most revealing of all, and especially the treatment afforded by Western 
Union, both directly and indirectly. As we shall see, the Commission and 
AT&I are a little more subtle and Nate ee but Western Union makes no 
bones about asking the Court to accept, as a factual basis for sustaining the 
Commission ee! the self-same allegations which are relied upon to show 
predilection and apparent prejudgment, namely, the underlying unadjudicated 
charges of Western Union with respect to Telpak C and D which Commissioner Cox 
apparently accepted in his dissent on Telpak C and D in the original Telpak 


Case and which were the apparent predicates of his action, and of Commissioner 


4/ If by chance we have misinterpreted the position of any opposition party 
in this regard, it will, of course, have the opportunity to correct any 
such misinterpretation. 


FCC 68-388, 33 Fed. Reg. 5900 (1968), JA p. 170. 
FCC Br., pp. 40-42; AT&T Br., pp. 33-36. 
WU Br., pp. 36-39. 


“he 


Johnson, in voting against anything more than a one-day suspension of the second 
Telpak C and D rate increases which went into effect on February 1, 1970. 

At least one other related feature deserves advance mention, before 
more detailed reply to more specific arguments. Both the Commission and AT&T 
seem to skate around the question of the relevance of no overall "return" need 
by AT&T for increased earnings from ee They seem to rest on the 


Commission's subsequent disclaimer of any connection between the admittedly 


“offsetting” rate increases of the same amount ($87,000,000) in certain 


classes of service (principally Telpak) with like rate decreases in interstate 
9/ 


long distance message toll and WATS. But here, again, Western Union steps 
forward and says in effect that since there obviously was no need for increased 
earnings (in view of the concurrently negotiated reduction of $150,000,000 in 
overall earnings in the form of decreased message toll rates), the purpose 

of the second Telpak rate increase (and conversely, of the offsetting message 
toll and WATS reduction) had to be a rate level and rate relationship adjustment, 
as between Telpak, and message toll and warse the very questions in controversy 
in incompleted hearings and undetermined litigation since the original remand of 
the compensatory character of the original Telpak C and D rates. With the 
atmosphere thus cleared, the responsibility and duty of the Commission, in 
fairness to all pendente lite, not to prejudge and not to impose or permit any 
unnecessary burdens on anyone, beyond those imposed by the increased rates of 


September 1, 1968, should become clearer and clearer. 


8 FCC Br., pp. 41-42; AT&T Br., p. 34. 
Ibid. Cf. FCC 70-75, 21 F.C.C. 2d 1 (1970), JA p. 724. 


WU Br., p- 36. 
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REPLY ARGUMENT 


I. The Commission and Its Defenders Have Completely Misconstrued the 
Commission's Key Order of April 10, 1968, Suspending the First Round 


of Telpak Rate Increases 

If there is one song the opposition briefs are "in tune" on it is 
their "notice and warning" Se a es chorus of which is, in effect, how 
grateful the Telpak users should be to benevolent "Ma Bell" for warning of her 
100% plus Telpak C and D rate increase as early as January, 1967, and for not 
putting the whole increase into effect as early as September 1, 1968. Inci- 
dentally, as applied to the airline industry alone, the first bite amounted to 
$11,000,000 a year, and the second bite to $17,000,000 for a total 108% Be! 

This opposition argument would be ignored but for the seriousness with 
which it is urged. While the argument may have some superficial psychological 
appeal, there is no semblance of substance or legal significance to it, once the 
relevant facts are noted and understood. 

Interestingly enough, while there may be some differences in emphasis on 
other Pecigroend material, both sides to this controversy rely primarily upon the 


same order, namely, the Commission's order of April 10, 1968. It is the key to 


their position, as well as ours, and accordingly requires close scrutiny. In such 


scrutiny, we respectfully suggest that the Court follow closely and accept the 


background facts recited by the Commission, as distinguished from our interpreta- 
tion or that of our opponents. 


First, with respect to what the Commission then had before it, the 
13/ 
first paragraph of its order said: 


FCC Br., pp. 29-30; AT&T Br., pp. 6, 8, 18, 27-28; WU Br., pp./7-8, 16-20. 
Petitioners’ Brief, p.11. During the last year and one-half, the airlines have 
received rate increases aggregating approximately 11%, because of a serious 
profit squeeze resulting in a return of only about 4% and an urgent need for 
additional revenues. This is a far cry indeed from the order of magnitude of 
the Telpak rate increases here involved by AT&T at a time when it was under 
active surveillance to prevent continuation of excessive earnings. 


FCC 68-388, 33 Fed. Reg. 5900 (1968) JA p. 170 (Emphasis added). 


"1, The Commission has before it revised tariff schedules 
filed by American Telephone and Telegraph Company on March 25, 
1968, under its Transmittal No. 10069, which would effectuate 
substantial increases in TELPAK rates, For its justification 


of such substantial increases, A.T.&T. relies specifically on 
the material which has been received in the record in Docket 
No. 16258, where the question of the proper overall level of 
earnings for TELPAK and, concomitantly, whether the present 
level of rates is compensatory, are at issue." 


Next, as to what had been decided and not decided in the original 


Telpak case, the second paragraph of the Commission order recited: 


"The justification of competitive necessity was found not 
to be applicable to the A and B classifications, since it 
would not be practical for a customer to construct his own 
microwave system if his need was limited to the number of 
channels encompassed by these classifications. The Com 


mission found, however, that there was apparent competitive 
necessity for the C and D classifications which encompassed 
larger capacities, but required a further showing on the 


question of whether the existing rates for such classifications 
were compensatory. In accordance with our decision in the 


original TELPAK case, TELPAK A and B were cancelled. Upon 
such cancellation, the proceeding was terminated and the 


question as to whether TELPAK C and D were compensatory was 
placed at issue in Docket No. 16258. 


Then, in paragraph 3, the order recited the incomplete state of the 
record on the remanded and unresolved issues of the compensatory character of 
the original Telpak C and D rates: 


"3, The Commission is cognizant of the fact that the 
record in Docket No. 16258 is not complete as regards TELPAK 
C and D, since A.T.&T.'s evidence has not yet been fully 
examined, and the users of service under the TELPAK tariff, 
a number of whom are parties intervenor to the proceeding, 
have not as yet had the opportunity to put on their cases in 


opposition. Presumably, such intervenors will seek to esta- 
blish that the present rates are in fact compensatory, and 
that competitive necessity requires their maintenance at the 


present level. Moreover, we are cognizant of our conclusion 
in the original TELPAK case that the TELPAK C and D rates 


were apparently justified c titive necessit rovided, 


however, that they be shown to be compensatory." 
The Commission then recited its inability to determine that the 
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proposed rates would be just and reasonable or otherwise lawful (par. 4), its 
decision to suspend (par. 5), its deferment of action on certain procedural 
pleadings (par. 6), and on the question of an accounting (par. 7). 

Finally, and most importantly, in paragraph 8, the Commission said: 


"8, We are suspending the proposed tariff schedules to 
the full extent of our statutory authority on the basis of 
the considerations recited above. This means that the 
schedules will become effective September 1, 1968. Moreover, 
it should clearly be understood by the TELPAK users, that, 
IN THE EVENT A COMPLETE HEARING RECORD INDICATES THAT INCREASES 
IN THE LEVEL OF TELPAK RATES ARE JUSTIFIED OR REQUIRED, or that 
the TELPAK classification should be eliminated, any increases 
occasioned thereby will become effective without delay. The 
users should henceforth govern themselves accordingly, and 
their commmications budgets should be prepared with this con- 
tingency in mind. In this connection, users have been on 
notice since 1961 that TELPAK rates presented substantial 
questions of lawfulness requiring formal investigation and 
that significant increases in these rates could result." 


To complete this factual picture, reference should probably also 


be made to the Commission's supplemental order of July 10, 1968, in which it 
/14/ 
passed on the procedural matters previously deferred, and said: 


"It is our expectation that UPON COMPLETION OF THE RECORD in 


Phase I-B in these respects, the Commission will be in a 
position to prescribe appropriate principles or guidelines 
for the determination of the over-all revenue objectives 
that_are to be met by Respondents in the design of each of 


their principal rate classifications. It is also our 
intention to determine the extent to which each of the 


existing or proposed rate classifications accord with, or 
fall short of, meeting those principles and guidelines. 


"Thus, with respect to Respondents’ rates for TELPAK service, 
including those now under suspension and investigation in 
Docket No. 18128, we will determine in Phase I-B of Docket 


No. 16258 whether competitive or other valid considerations 
justify the pricing discrimination existing in the TELPAK 
offering; and, if so, whether Respondents' existing or pro- 
posed rates for TELPAK will make an appropriate contribution 


to Respondents' total interstate revenue requirements. THESE 
DETERMINATIONS with respect to the revenue objectives appro- 


priate to TELPAK and other services are, in our opinion, of 


I47 FCC 68-711, 13 F.C.C. 2d 853, 856 (1968), JA p. 180 (Emphasis added). 
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THRESHOLD ESSENTIALITY to a determination of the reasonable- 

ness and lawfulness of the specific rates and rate relation- 

ships within the individual rate structures. It is also our 

opinion that we can arrive at these threshold determinations 

without simultaneously resolving all other questions." 

Now, returning to paragraph 8 of the Commission's order of April 
10, 1968, what did the Commission mean when it said that Telpak users might 
conceivably be faced with even higher rates "in the event a complete 
hearing record indicates that increases in the level of Telpak rates are 
justified or required"? Did it mean what it said, in plain language, after 
Commigsion “determinations” on a "completed" record, or did it mean some- 
thing else? Did it mean, as our opposition would now contend, that without 
completion of the hearing record and without any determination of any of the 
unresolved "threshold" issues recited in the orders of April 10 and July 10, 
1968, the Commission would probably permit AT&T to put into effect the second 
half of its threatened increase, and that if questioned, the carrier and the 
Commission could for their justification then "pick and choose" alleged 
support from an incomplete record on unresolved issues? Is that what the 
Telpak users were supposed to have understood from these orders? Is that the 
warning they had and the reason they should have appealed eon rather than 
wait for the subsequent failure to reject the second round of rate increases? 
This is what our opponents would apparently have you believe. We respectfully 
submit that the answer to such questions must be a resounding negative. 

But, still straining to maintain an impossible position, our opponents 
have rae and will no doubt argue, that there is one other Commission 


order which should be considered before this book is closed, namely, the 


3/7 See FCC Br., pp. 29-31; AT&T Br.,pp. 18, 27-28, 29; WU Br.,pp. 16-20, 
30-32. 


16/ FCC Br., pp. 34-36; AT&T Br., pp. 27, 36-40; WU Br., pp. 18-19, 48-52. 
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Commission's order of July 29, 1969, on the "Statement or Rate-Making Prin- 
ciples and Factors" tendered to it by the parties to Phase I-B of Docket 
een While there is nothing in this order or the agreed "Statement" 

to change the underlying situation, we quite agree that it should be con- 
sidered. The Commission simply "noted" the Stipulation (without necessarily 
approving it) and "approved" the recommended procedures, except in one par~ 
ticular not here ste 


As pointed out by Commissioner Johnson in his dissent, the agreed 


upon but non-approved principles decided nothing of any consequence. In 


i9/ 
his own picturesque way, the Commissioner summarized the result as follows: 


"The public interest is not served by now refusing to confront 
and resolve the difficult issues raised in this four-year-old 
proceeding. 


"” % % Unless the Commission intends to retire from the field 


of contention altogether, allowing Bell to price in any 


manner the company finds in its interest, these issues and 
their attendant differences will have to be resolved. The 


Vagreement' limits none of these differences, nor does it 
limit any of the positions the parties may assert in future 
proceedings. ; 


"Third, the difficulties with the ‘agreement’ illustrate that 
Rather there is: 


in fact there is no ‘agreement. 


-~-a summary of the contending positions 
--acknowledgment that any, all, or none of the view- 
points may or may not be relevant to any particular 
ratemaking process 


--pious statements about firm deadlines and promised 
studies 


e-lack of any agreed upon common ground and 
--clear promises of renewed battle wherever the Commission 
again raises the issue of ratemaking principles." 


FCC 69-842, 18 F.C.C. 2d 761 (1969), JA p. 214. 
Id., 18 F.C.C. 2d at 764, JA p. 217. 


Id., 18 F.C.C. 2d at 769, JA p. 228 (Emphasis added). 
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20/ 
Even so, our opponents seem to find some comfort in paragraph 


number (2) of recommended further procedures contained in the Statement, to 
the effect that the further cost studies therein referred to contemplated 

some further rate adjustment "filings" by AT&T, possibly as early as Oct. 1, 
1969 (See Opinion and Order par. 8). From this, they would apparently have 
you conclude that the Telpak users had stipulated away any rights they might 
otherwise have had under the Commission's orders of April 10 and July 10, 1968. 
To know that such an unlikely event did not happen and is not true, all that 


one has to do is to read procedural paragraph number (2) in context, that is, 
21/ 
with paragraphs (1) and (3), as follows: 


"(1) The staff and the participating parties agree to the 
Statement of Rate-Making Principles and Factors as a basis 
and guide for further detailed studies on rate levels and 

rates of Bell's major service categories, without prejudice 


to the substantive or procedural rights of any party with 


respect to any adjustments that may result from such studies. 
For example, agreement to this procedure shall not limit the 


rights of the parties to raise, in future proceedings, 
questions such as those respecting rate levels for individual 
service categories which, but for this agreement, would have 
been subject to Commission decision in this proceeding. 
kkk 

"(3) As recognized above, the agreed rate-making principles 
and factors herein contained are, of necessity, rather general 
and non-exclusive. An adjudication of other relevant and more 


specific principles and factors will be required in connection 
with a Commission determination as to the appropriate rate 


level for any category of service. No carrier initiated rate 
level increases will be filed until the new cost studies 
described in paragraph (2) have been completed and made avail- 


able to the parties hereto. The effective date of any such 


rate level increase will be subject to such authority as the 
Commission may possess. The parties do not agree as to the 
scope of the .Commission's authority under various circumstances 


to reject, suspend or postpone the effectiveness of carrier 
initiated rates, and no party, by this agreement, waives its 


position on this question. If, pursuant to the foregoing, 2 
rate level increase is to become effective, it should be subject 


to an accounting order upon an appropriately supported request 
of an affected person." 


20/ AT&I Br., p. 27; WU Br., pp. 18-19, 49, 51. 


21/ FCC 69-842, 18 F.C.C. 2d 761, 768 (1969), JA pp. 22425 (Emphasis added). 


-lle 


How any kind of waiver or prejudice to substantive or proceaeras rights could 
ever be constructed out of such careful language as that defies the imagina- 

tion. The fact that "Docket 16258" was to be "terminated" is of no consequence. 
The incomplete record continues and the unresolved threshold issues continue. 

The fact that the same incomplete record and the same unresolved issues referred 
to in the Commission orders of April 10 and July 10, 1968 (and in the Commission's 
order of July 29, 1969, "noting" the agreed Statement for that matter) now have 

a new docket number, namely Docket No. 18128 et al., which has since become a 
"warmed over" Docket 16258 for all practical purposes, proves nothing except 

that the underlying situation recited in the Commission's order of April 10, 1968 


remains substantially unchanged. In short, in October, 1969, the Telpak users 


had the same right to rely upon the substance of the Commission's order of 


April 10 and July 10, 1968, as they did in July, 1968. 


II. The Commission's Undeniable Violation of the Mandate of Section 204 of 
the Act for an Expedited and Preferential Hearing on the September 1, 
1968 Telpak Rate Increase is Reconcilable Only With Pendente Lite 


Rejection of Further Telpak Rate Increases 
22/ 


The portion of the statute here involved is as clear as a bell: 


"At any hearing involving a charge increased, or sought 
to be increased, after the organization of the Commission, 
the burden of proof to show that the increased charge, or 
proposed increased charge, is just and reasonable shall be 
upon the carrier, and the Commission shall give to the 
hearing and decision of such questions preference over all 
other questions pending before it and decide the same as 
speedily as possible." 


It is equally patent that the Commission has violated this statutory 


command. As we have seen, in July 1968, on its own and, in fact, over the 
23/ 
objection of airline petitioners, the Commission decided not to promptly 


22/ Section 204 of the Commmications Act of 1934, as amended, 47 USC §204 
(Emphasis added). 


23/ See JA p. 176. 
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process hearing on the September 1, 1968, Telpak rate increase by consolida- 
tion into Docket 16258, but instead to defer the same until after determina- 
tion in Docket 16258 of the "threshold" questions as to applicable rate-making 
principles and factors, appropriate rate relationships and rate levels, as 
between the various classes of service, and after separate hearing and deter- 
mination of the Telpak Sharing Case (Docket No. 17457) 2 

This violation of the mandate of Section 204 continued unchanged 
until July 29, 1969, when, as we have seen, the Commission noted (without 
approval) the agreed Statement of innocuous principles (which decided no 
unresolved issues), and approved certain procedures which contemplated the 
ultimate termination of Phase I-B of Docket 16258 without decision, the 
incorporation of that record, as well as the record of the original Telpak 
Case (Docket 14251) into Docket 18128, but made no provision for hearing on 


25/ 
the September 1, 1968 rates in Docket 18128. There were no even related 


procedural developments between July 29, 1969, and October 1, 1969, when AT&T 


filed its second round of Telpak rate increases for effectiveness on 
November 1, noes 

We see, therefore, that in October, 1969, when the Commission was 
faced with a decision on whether or not to reject the second round of Telpak 
rate increases, aimost 14 months had elapsed and the Commission had done 
nothing by way of hearing on the September 1, 1968 rates, or by way of deter- 
mining the unresolved remanded issue from the original Telpak Case or the 
unresolved "threshold" issues of Phase I-B of Docket 16258. 


All this would apparently be excused by our opponents, on the loose 


ground that notwithstanding the statutory mandate for an expedited and 


24] FCC 68-711, 13 F.C.C. 2d 853 (1968), JA p. 181. 
25, FCC 69-842, 18 F.C.C. 2d 761 (1969), JA p. 214. 
6/ Transmittal No. 10609, JA p. 272. 
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preferential hearing on the September 1, 1968, rates, the Commission had broad 
discretion in "managing" its own proceedings, and that the Courts will not 
normally second-guess agency decisions on such procedural ee 
Petitioners have no quarrel with such general authorities. They simply do 
not fit the presert situation, first, because of the express statutory mandate 
here involved, and secondly, because the Commission abused its discretion in 
not availing itself of the opportunity it had to do justice to all parties by 
making a pendente lite rejection of the second round of rate a and 
going ahead with its long-delayed determination of unresolved issues. 

The only other argument the opposition makes on this point is a 
strange one indeed They seem to think that because no one appealed the 
July 10, 1968 order, when the Commission first indicated that. it contemplated 
some deferment of hearing on the September 1, 1968, rate increase, the parties 
and the Court are forever foreclosed from taking this part of the Statute and 
the Commission's continuing violation into account, in determining on this 


appeal, whether or not the Commission abused its discretion in refusing, under 


all the circumstances, to reject the second round of Telpak rate increases. If 


such an appeal had been taken at the time, can there be any doubt that "pre- 


maturity of appeal" would have been strongly urged, and probably sustained. 

But be that as it may, an entirely different question is now presented, namely, 
in the light of what the Commission had said and done before (and recognizing 
that there was no appeal therefrom), was its subsequent refusal to reject the 
second round of rate increases a reasonable exercise of discretion, or was it 
arbitrary and capricious? It should be clear by now that on that question there 


has been no waiver or laches by petitioners. 


27/ FCC Br., p. 27; AT&2 Br., pp. 28-32; WU Br., p. 30. 


28/ AT&I Br., pp. 28-29; WU Br., pp. 28-32. 
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In October 1969, the only reasonable way the Commission could have 
complied with the letter and spirit of its orders of April 10, and July 10, 
1968 for a “completed” record and "determination" of the unresolved "thres- 
hold" issvesa before consideration of any further rate increases, and still 
not have been in prejudicial violation of the expedition provisions of 
Section 204, would have been to reject the second round of Telpak rate 
increases pendente lite, that is, pending the determination of those questions 
in connection with the September 1, 1968, rates. This accommodation between 
the Commission's obligation to pre-existing litigants and its obligation under 
the expedition statute would have prejudiced no one. Certainly not the 
carrier, then under surveillance for reduction of excessive revenues; and 
unless one prejudges the issues to be determined, no one could say in advance 


that any other party would be prejudiced. 


III. The Commission and Its Defenders Would Apparently Have the Court Accept, 
as Bases for Affirmance, the Self-Same Predicates of the Commissioners‘ 


Expressed Predilections and Apparent Prejudgment 
It might be helpful, first, to make a laundry list of the predilec- 
tion and prejudgment “predicates” we have in mind. In no particular order, 
they are: 


1. The "wide" and "startling" disparity between the 
original Telpak rates and private line rates.22 


2. The dissenting opiR on of Commissioner Cox in 


the original Telpak Case. 


3. The alleged results of certain cost studies in 
the original Telpek case, s=/ and of the original Seven- 
Way Cost study .2¢/ 


FCC Br., p. 63; AT&L Br.,p. 2; WU Br.,pp.3-4,38. Cf. FCC Br., p. 15, fn.. 
11, AT&T Br.,p. 11; WU Br., pp. 17-18. 


WU Br., p. 20. 
FCC Br., pp. 5-6; AT&© Br., p. 23; WU Br.,pp. 4, 16, 29, 36-37. 
FCC Br., pp. 7-8; WU Br., pp. 37-38. 
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4. The repeated claims and charges, especially by 
Western Union, to the effect that all Telpak rates pre- 
existing the Feb. 1, 1970 rates have been "wmlawfully 
discriminatory", “unlawfully low", have resulted in 
“inherent subsidy" and " perpetuation of subsidy" to 
Telpak users, and the like. = 


5. The dissents of Commissioners Cox and Johnson 

to the three months’ suspension of the second round of 

Telpak increases, in which they capes their pre- 

dilections and apparent prejudgment. 

As a group, all such materials could have but one purpose, viz., 
somehow to color the case against petitioners, and thus psychologically to 
influence in some way the Court's disposition of this case, although the 
Court could not possibly rely upon a single item, much less the whole group, 
without giving a stamp of approval to the apparent prejudgment of the 


Commission. This will be more demonstrable, we believe, upon detailed con= 


sideration of each item. 


1. "Wide" and "startling" disparity between original Telpak 


rates and private line rates: The carrier opponents have seen fit to set 
forth in their respective briefs figures on this subject from the original 
Telpak Case, including Telpak A and B. The short answer is that this material 
is completely irrelevant for several reasons: 


First, Telpak A and B have long since been outlawed 
and cancelled. 


Second, the price differential between private line 
and original Telpak C and D has long since been | 
validated, in the sense that the Commission itself 
found it justified by competftive necessity (vis a 
vis private microwave), subject only to further 
hearing and determination as to whether compensatory 
or not (the hearing and determination which the 
Commission itself has never held or made). 


33/ WU Br., pp- 4, 13, 20, 39, 42. 


34/ FCC 69-1196, 20 F.C.C. 2d 383, 389, 390 (1969), JA pp. 563, 566. 
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Third, the non-Telpak private line user stands to 
gain absolutely nothing by reason of the Commission's 
refusal to reject the second round of Telpak rate 
increases and, by the same token, would have lost 
absolutely nothing if such rate increase had been 
rejected. Nowhere in connection with its second 
round of Telpak rate increase has AT&T offered to 
make any reduction for the non-Telpak private line 
user. ‘The rate for the non-Telpak private line user 
remains precisely the same in either event, pending 
the determination of all the unresolved issues on rate- 
making, rate levels and rate relationships in Docket 
18128. 


2. The dissenting opinion of Commissioner Cox in the original 
Telpak Case: The text involved here is quoted by Western Union at page 
20 of its brief. It will be recalled that the occasion for this dissent 
was Commissioner Cox's lone view that Telpak C and D should have been out~- 
lawed at the same time as Telpak A and B, contrary to the rest of the 
Commission's finding of justification by competitive necessity, subject to 


35/ 
further hearing on compensatory level. That Commissioner Cox does not 


give up easily on his dissenting views is borne out by some of his subse- 
36 


quent speechmaking on the same subject. The assertion made by Western 
Union, purportedly supported by Commissioner Cox's original Telpak Case 
dissent, is that petitioners are seeking "to retain the benefits of the 
subsidy inherent in the discriminatory, low Telpak C and D rates for as long 
as Sen This kind of argument can be made or accepted only if one 
accepts the false premise that any such Commission decision has been made, or 


prejudges the same. 


3. The alleged results of certain cost studies in the original 
Telpak Case, and of the original Seven-Way Cost study: This is ancient 


37 F.C.C. 1111, 1119-20 (1964). 
See petitioners’ brief, p. 24, fn. 65, and Appendix C. 


WU Br., p. 20. 
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history indeed. Notwithstanding the low investment returns from Telpak C 

and D allegedly shown in the original Telpak Case, the Commission found 
competitive necessity justification for these rates, subject to further 
hearing on compensativeness. So much for the studies antedating the 
Commission's original decision. The genesis and posture of the results of 
the original Seven Way Cost study should also be set to rest once and for 
all. It is quite true that in connection with the Domestic Telegraph 
Investigation (Docket No. 14650) and at the direction of the Telephone and 
Telegraph Committees of the Commission, AT&T made, for the year ending 
August 31, 1964, a fully distributed cost study, in the form prescribed by 
the Commission's staff, which showed a relatively low rate of return for 
Telpak and other private line services, in relation to the return for message 
toll and WATS services. In passing, it should be noted that there was no 
cross examination, rebuttal evidence, or adjudication with respect to the 
results of this prescribed study. Instead AT&T set forth in exhibit form its 
"reservations or limitations which it believed to be pertinent to the findings 


of the study". The important point is that in its April, 1966 Report, 


the Commission "reserve[d] the resolution of these, and other appropriate 
38/ 


questions, for Docket No. 16258." It is also true that the results of the 
39/ 


original Seven-Way Cost Study have been dumped into the record in Docket 16258, 


38/ "Specifically, AT&T urged that the design of rate structures involves 
factors other than fully allocated costs (e.g. value of service.) Also 
the telephone company warned against applying the resultant earnings 
levels to later periods, because of intervening rate changes, intro- 
duction of new services, etc. Finally, the company observed that the 
earnings from message toll telephone (the largest service category) 
benefit from the other services because the latter absorb a portion 
of the joint and common costs incurred in providing a variety of 
services." Report of Telephone and Telegraph Committees, Domestic 


Telegraph Investigation (1966, pp. 200,204). 


Docket 16258, FCC Staff Exhs. 1-8. 
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40/ 
plus a Broad Brush updating of the same to 1967, plus identification of 
4u/ 
a new Nine-Way Cost study, and a new Fully Distributed Cost study has 


been promised by AT&T as of the end of August, 1970. 
The point simply is that there has been no cross-examination of any 
of these fully distributed cost studies in Docket _16258 (or in any other 


docket) , much less rtunity for rebuttal, or adjudication thereon, 


and no one Commission or Court) is entitled to draw decisional 


conclusions therefrom at this time with respect to benefit, burden, or appro- 


priate rate level as between classes of service. In other words, it would be 
just as appropriate (if not more so, time-wise), for the Airline Industry to 
point to the results of its own long-run incremental cost evidence in Docket 
16258 to show that the original Telpak C and D rates were fully compensatory, 

or the results of "Method 3" of AT&I's Nine-Way Cost study to show that the 
second round of Telpak rate increases, on even a fully distributed cost basis, 
would yield a return of over oo as it is for Western Union or the 
Commission to talk about the low yields shown by the original Seven-Way Cost 
study. The immtable point still is that no such "picking and choosing" from 
incomplete cost study evidence of record, without some adjudication of applicable 


principles, methodology, and results can possibly be relied upon by anyone to 


justify non-rejection of the second round of Telpak rate increases. 


G07 Docket 16258, FCC Staff Exh. 37. 


Docket 16258, FCC Staff Exh. 48. 


Petitioners Motion for Stay Pending Review, Attachment A, page l. 
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4. The repeated claims and charges, especially by Western Union, 
to the effect that all Telpak rates pre-existing the Feb. 1, 1970 rates 
have been "unlawfully discriminatory", "unlawfully low", have resnived in 
“inherent subsidy" and "perpetuation of subsidy" to Telpak users, and the 
like: Since these "bootstrap" charges rest largely upon the false premises 
already noted, not too much further comment would seem to be meacireas 
However, it may be worth noting that the "repeated claim or charge" technique 
here employed is not too different from the "Big Lie" technique of other days. 
Here again, Western Union would like to reach back to that ot of the 


Commission's decision in the original Telpak Case, outlawing Telpak A and B 


as unduly discriminatory, without any decision “on lawfulness in relation 

to competition” (the express finding of the Commission) = ‘couple that with 
some of its competitive impact evidence in that old case; add ‘Commissioner 
Cox's views for outlawing Telpak C and D as well; parlay the allegation that 
Western Union has suffered and will continue to suffer great damages from 

the original Telpak C and D rates, notwithstanding the onverventng September 1, 
1968 rates; and then conclude, therefrom, that the Commission did the right 
thing in not rejecting the second round of Telpak rate increases. This, 

then, is the kind of argument Western Union would have this Cours accept and 
rely upon for affirmance of the Commission's refusal to reject. The plain 

and simple truth of the matter is that Western Union tried to kill Telpak in 
the original Telpak Case, succeeded in knocking out Telpak A a B, and is 


simply unreconciled, as is Commissioner Cox, to the Commission's decision on 


Telpak C and D. Its cries are simply those of a high cost operator for 


“umbrella” ratemaking, a concept which the Commission itself has consistently 


refused to accept, as diametrically opposed to its own “bellwether" approach 


43/7 38 F.C.C. 370, 394 (1964). 
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44/ 
for better serving the public interest. 


5. The dissents of Commissioners Cox and Johnson to the three 


month suspension of the second round of Tel increases, in which th 


evidenced their predilections and apparent prejudgment: We never expected 


to see the day when this Court would be asked to accept voiced predilections 
evidencing apparent prejudgment as a basis of affirmance of the Commission 
action in question, and yet that is precisely what has happened here. First, 


let us scrutinize what Commissioner Cox said in refusing to go along with the 
45 
majority in suspending the second round of Telpak rate increases to Feb.1,1970: 


"In view of the delay in correcting the discriminatory 
TELPAK rates, I would suspend the new tariff for only 
one day, or until the company files tariffs covering 
the off-setting reductions in message toll telephone 
rates which are to be made." 


It must be remembered that this comment was made in October, 1969, in the face 
of the fact that through no fault of the Telpak users there had been no 
Commission determination of the compensativeness of the original Telpak rates 
{pending at least since late 1966 after this Court's affirmance of the 


Commission's original decision); that, even so, an increase of over 40% had 


44/ The Report of the Telephone and Telegraph Committees in the Domestic 
Telegraph Investigation, Docket 14650 (1966), recommended "that, on 
whatever basis finally approved, Bell and Western Union each be 
required to fix rates that yield a fair return on those services that 
are directly competitive; subject to the condition that, if the rates 
of one carrier are lower at a fair rate of return to it, then the other 
carrier would have to match such lower rates in order to stay in the 
market, even though these lower rates may not produce a fair rate of 
return for that carrier. Thus, the low cost carrier would be the rate 
‘bellwether’ and efficiency of operation would be assured." P. 9. 

If Bell were required to fix its prices at the same level as Western 
Union, "this proposal would require that the Commission abandon the 
bellwether concept and go 180 degrees in the opposite direction. Rates 
could no longer be fixed on the basis of the performance of the most 
efficient carrier; rather, Western Union's revenue requirements would . 
be controlling." Page 270. 


20 F.C.C. 2d at 389, JA p. 563 (Emphasis added). 
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been in effect under an accounting since September 1, 1968; and chat the 
Commission had made none of the "threshold" determinations it had promised 
to make since April and July, 1968. The question naturally arises, without 
some predilection from his dissent in the original Telpak Case, and without 
some prejudgment on such unresolved issues, how could anyone speak in terms 
of a long overdue "correction" in Telpak rate level? The same is true of 
Commissioner Johnson's dissent in this regard, the only difference being 
that he talks in terms of the Commission's feelings about the probable non- 


compensatory character of Telpak, and adverts to some of AT&T's evidence 
46/ 
on the subject: 


"Telpak is the service which the Commission has 
believed could be noncompensatory, that is, its 
rates do not compensate Bell for its costs and 
are designed to meet competition from private 
carriers. Even Bell's studies show a need to 
raise these rates." 


To this Western Union has added another gem from Commissioner Johnson's 
47/ 


dissent, the reasoning of which it apparently would like the Court to accept: 


“The Commission is going to suspend the new TELPAK: 
rates for the maximum period allowed by law -- 90 — 
days. For the purposes of a hearing and accounting 
order, a one-day suspension would serve as well. 
Large users of communications services will thus 
have the effect of the rate increases postponed -- 
despite the fact that TELPAK users have been on 
notice for eight years that the TELPAK rates may 
be non-compensatory and for months that rate 
increases were coming." 


From this, it is apparent that Commissioner Johnson "bought" the ‘old argument 


about "notice and warning", without regard for the Commission's orders of 


April 10 and July 10, 1968, or for the rights of litigants in pending and 


unresolved litigation before the Commission. 


46720 F.C.c. 2d at 390, JA p. 566 (Emphasis added). 
47/ Ibid. (Emphasis in original). 
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Petitioners recognize, of course, that Commissioners Cox and Johnson were only 
two of the six Commissioners passing on the rejection question, and that the 
views recited above were in connection with their position in favor of a 
one-day, as against a. three months, suspension of the new rates. Even so, 
these positions could: stem only from predilections amounting to apparent pre- 
judgment, and no one can say to what extent these views influenced the other 
members of the Commission in deciding against rejection. That is the vice 
inherent in this kind of a situation, as recognized by this oe recently, 
and that is the reason it would be absurd to hold, as contended by the oppo- 
sition, that the Court is powerless to do anything about it until after the 
ultimate result conditioned by such prejudgment becomes an end-of-case adjudi- 
cation. Courts have indeed decided the issue of prejudgment in advance of 


49/ 
final agency action. | Such action is always available in the exceptional 


case, such as here, where the Court is "confronted by a situation where the 
50/ 
asserted infirmity is fundamental". 


48/ nderella Career and Finishing Schools, Inc. v. FIC, Case No. 22,624 
se App. D. C. March 20, 1970), slip opinion, pp. 17-18. 
See the decision of this Court in Amos Treat & Co. v. SEC, 113 U.S. App. 


D.C. 100, 306 F. 2d 260 (1962); see also Air Transport Association of 
America v. Hernandez, 264 F. Supp. 227 (D.D.C. 1967). 


Amos Treat & Co. v. SEC, supra, 306 F. 2d at 265. See also SEC v. R.A. 
Holman Co., 116 U.S. App. D.C. 279, 281, 323 F. 2d 284, 286 (1963), cert. 
den. 375 U.S. 943 (1963), and cases cited therein. AT&I's reliance upon 
this case as ruling out any judicial determination in advance of final 
agency action, no matter how compelling the circumstances, is obviously 


misplaced. 
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IV. Apparent Prejudgment of Pendente Lite Issues is Further Confirmed By 
Coupling Of Admittedly "Offsetting" Rate Increases and Rate Decreases 
in the Face of Excessive Earnings by the Carrier or, at the Least, 


Admittedly No Need For Additional Revenues 
51/ 


Here we have a most unusual situation indeed. The Commission _ 
and the see piously disclaim that there was any kind of a packaged 
"deal", although they never once deny the detailed negotiations recited in 
the revealing dissenting opinion of Commissioner sae Instead, they 
say, AT&T simply offered to "offset" its proposed $87,000,000 of Telpak et al. 
increases under an accounting with an unqualified $87,000,000 reduction in 
message toll and WATS rates, and the Commission simply accepted such reduc- 
tion, without, of course prejudging what it might ultimately do on the 
Telpak et al. increases. Incidentally, the Commission also granted the 
carrier special tariff permission to withdraw on one day's notice the 
$87,000,000 rate reduction in the event the Court prevented the $87,000,000 
rate increase from going into see By any other name than "deal", the 
result would smell the same. And to use the recent language of Judge a 
it does not take great olfactory powers to appreciate what has happened here. 

Besides, Western Union makes no bones about the purpose of the 
admitted offer and acceptance "offset", whatever else one may call see 
Western Union says affirmatively, apparently thinking this would help bring 


about Court affirmance, that since AT&T was under surveillance for excessive 


31/ FCC Br., pp. 41-42. 
AT&T Br., pp. 33-34. 


FCC 69-1210 (1969), JA pp. 575=80. 


AT&T Application How 1395 and, jester, Reference 9310, from Chief Common 


Carrier Bureau, Dec r 31, 


Cinderella Career and Finishing Schools, Inc. v. FIC, Case No. 22,624 
(U.S. App. D.C. March 20, 1970), slip opinion, p. 14. 


WU Br., p. 36. 
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earnings and did not need the additional revenues, the purpose of the off- 
setting rate increases and decreases had to be to make further rate adjust- 
ments as between Telpak et al. on the one hand, and message toll and WATS, 
on the eee On this, petitioners agree with Western Union — that had 
to be the purpose. The only difficulty is that both sides of the adjustment 
were not under surveillance. One was under surveillance of the over-all 
earnings of the carrier, which could well result in substantial adjustments 
in message toll and WATS, as the source of 85% of the revenues of the Company. 
But the other side of the adjustment, namely, in the level of Telpak et al. 
rates, was and is in litigation in incomplete hearings and undetermined 
proceedings. 

Our opponents would obviously like to have it both ways. They would 
like for the Court to believe that there was "no deal" and that AT&T is still 
taking its chances on an adverse ultimate decision by the Commission on the 
merits of the second Telpak rate increase, and at the same time accept the 
argument that the Court should not disturb the Commission's action because 
if it did, it would injure the message toll and WATS users who are receiving 
the benefits of such a "no deal". 

There is only one answer to this situation. Surveillance is 
surveillance, is surveillance, for regulating overall revenues and return 
within prescribed or allowed limits. Rate litigation is rate litigation, is 
rate tee ee for determining ratemaking principles, rate levels, and 


rate relationships for various classes of service. Never the twain shall meet, 


S7/.—«*Tbid. 


58/ Cf. Sea-Land Service, Inc. v. Connor, --=- U.S. App. D.C.---, 418 F. 2d 
1142, 1146 (1969), that "a hearing is a hearing, is a hearing* * *." 
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in the form of “offsetting" rate adjustments for different classes of service; 
and if they do, the threat to the integrity of the quasi-judicial process of 
the Commission is the greatest loss. 

This does not mean that message toll and WATS users, as providers 
of 85% of the revenues of the carrier, should not have most of the benefits of 
any and all reductions resulting from proper surveillance to prevent excessive 
earnings, on its own merits. What it does mean is that no part of any such 
reduction, much less $87,000,000 worth, should be "offset" or tied in any way 
to an $87,000,000 increase in rates for other classes of service already 
involved in pending litigation with respect to two lower levels of rates. It 
is truly shocking that the Commission had little or no appreciation of the 
fundamentals here involved. Based on their statements noted in the preceding 
section, Commissioners Cox and Johnson obviously intended the same class rate 
adjustment results recognized by Western Union, and now urged by it before the 
Court as justification for the Commission's action. In the light of their 
action, and in the absence of contrary expression, the other members of the 
Commission must have been parties to the same misconception of responsibilities, 
as between surveillance and litigation. 


V. The Irreparable Injury to Petitioners Resulting From the Commission's 


Failure to Reject Has Not Been Answered 


Although the Commission avers that any damages which petitioners may 
suffer from the refusal to reject will be effectively "curtailed", if they 
prevail on the merits, because they will be "compensated" under the accounting 
procedure of Section 204 and the damage provision of Section 207 of the 


59/ 
of the Communications Act, and while AT&T contends that the users’ right 


59/ FCC Br., pp. 21-22. 
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to lawful rates during the hearing period is "protected and preserved" by 
60/ 


the accounting and refund provisions of the Commission's order, the fact 


is that an accounting and a complaint for damages are plainly inadequate 


remedies to compensate for the substantial irreparable injury incurred, as 
61/ 
Western Union apparently concedes but seeks to excuse or justify. 


A. The Inadequacy of Accounting Alone 
As a Remedy Has Been Conceded 


AT&T has acknowledged that much of the injury suffered by Telpak 


users is irreparable, because of the limited scope of the Commission's 
62/ 
accounting order: 


te # & Their principal assertion is that, as a result of 

the reduced equivalency of telegraph grade to telephone 
grade channels contained in the TELPAK tariff revision * * *, 
customers may be required to order individual private line 
services to meet requirements which could have been priced in 
TELPAK sections under a higher equivalency ratio. * * * 


"(T]he only charges subject to refund under the Act are 
those previously suspended - which, in this case, are the 


TELPAK charges. Hence, there is no statutory basis for 


requiring an accounting of amounts received under other 


tariffs whose charges have not been increased or suspended. 


"On practical grounds as well, * * *TELPAK sections typically 
form parts of complex and dynamically changing communications 
systems. * * * These rate increases will undoubtedly impel 


some customers to revise their requirements and undertake 
extensive reconfigurations of their systems." 


The Commission has also recognized that the accounting provisions of 


Section 204 of the Act are clearly inadequate, at least with respect to the 


AT&T Br., p. 44. 


WU Br., pp. 16-18 and 23 characterizing the injury as "damnum absque 
injuria”. 


AT&T Opposition to Petition for Reconsideration, JA pp.706-08 (Emphasis 
added). 
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63/ 
charges imposed by the change in the telegraph/telephone equivalency ratio: 


"The very nature of identification of channels that are 
at this date affected by the change in equivalency ratios, 
and channels added in the future that may be affected 
thereby, contain sufficient questions of fact that an 


accounting order is not well suited to such changes." 


Under the further Telpak increases currently effective, only two telegraph 


channels are permitted to be derived from each telephone chamel provided 


under the Telpak tariff, although advancing technology permits 18 telegraph 
channels to be derived from one voice channel. The telegraph/telephone 
equivalency, in going from 12:1 to 6:1 and now to 2:1 under the tariff, has 
thus been proceeding in the opposite direction from the developing technolo~ 
gical state of the art. As a result of the latest tariff chereek it is 
necessary to use three times as many telephone channels as under the interim rates, 
and six times as many telephone channels as under the original rates, in order 
to receive the. same amount of telegraph service. Many of the Telpak C and D 
sections, of 60 and 240 telephone channels respectively, have become inade- 
quate to provide the telegraph service required. To ascertain how best to 
provide for the additional channels required (without any increase in the 
service provided), it has been necessary to redesign the entire communications 
network to determine whether in specific cases to reroute this "overflow" 
requirement through other Telpak sections, to lease additional Telpak sections, 
to lease private line channels, to substitute other methods of communications, 
or to cut back on some communications ae! 


AT&T's attempt to justify this equivalency on the ground that the 


ratio between the charges for telegraph and telephone channels (including 


63/ FCC 70-75, 21 F.C.C. 24 1, 6 (1970), JA p- 730 (Emphasis added). 


64/ Petitioners’ Motion for Stay Pending Review, Appendix D. 
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65/ 
terminals) in the Telpak offering is slightly under a 2 to 1 ratio proves 


nothing insofar as cost justification for the equivalency ratio change is 
concerned, or insofar as concerns adverse impact upon the Telpak users. The 
telegraph/telephone equivalency affects only line haul charges and should be 
related to the costs of deriving telegraph channels from telephone channels, 
which technologically has a ratio of not 2:1 but 18:1. AT&T in its filing 
conceded that "considerably more than two telegraph channels can be physically 
derived from a voice channel," but argued that "this is offset by the fact 
that terminal costs for telegraph channels are considerably higher than those 
for telephone. It is the combined effect of these two phenomena that results 
in the overall cost relationships referred to serio 

But these "two phenomena" have two separate applicable charges, and 
there is a tariff charge provided for terminals just as there is a charge 
which should properly reflect the cost of deriving telegraph channels from 
telephone channels. AT&T's bald statement accompanying the tariff changes 
was clearly insufficient to begin to meet the requirements of Section 61.33(a) 
of the Commission's Rules and Regulations, for "showing in detail the reasons 
for all changes in charges or regulations and in case any such change results in 
increased charges, the facts upon which the carrier relies in justification 
Pee AT&T's filing was not merely no showing “in detail", but no 
showing or justification at all. The illustrations of charges for different 
line hauls presented by the Associated peso taken in tandem, 


merely serve to illustrate that AT&T's charges do not fairly reflect the 


AT&T Br., pp. 42-43. 
JA p. 288 (Emphasis added). 
47 C.F.R. § 61.33(a). 


AP Br., ppe 27-28. 


AT&T Br., pp. 42-43. 
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appropriate charges for the services rendered by AT&T on the basis of length 
of haul, in view of the obvious discrimination against the longer haul users 
with less terminals. | 

AP's further point that a 2:1 equivalency constitutes an “arbitrary 
limitation of carrier spectrum" under a Telpak offering, restricting the user 
to only one ninth of the bandwidth which could be obtained ee present. tech- 
nology by an 18:1 sre cod is not "a premature attack oat the substan- 
tive legality of the tariff", as AT&T declares but underscores the failure 
of the carrier to comply with the minimum requirements of Section 61.33(a) to 
show some cost related justification for the increased charge in question 
(change in equivalency ratio) not for some other charge (telegraph terminals) . 
AT&T's filing is thus basically defective, because it does not begin to under- 
take to show, where there are two elements to the service rendered and charges 
for each are imposed, why the charges are not, in some measure at least, 
related to the functions and costs of each of these elements. 

The resulting overcharges and rate distortions are not inconse- 
quential -- as an illustration of the magnitude of the change involved, the 
airline industry alone must pay an additional $3.7 million in increased charges 
because of the change in telegraph/telephone equivalency alone, thus tripling 
the costs to the industry for leasing more than 2 million miles of telegraph 
San 


B. The Suggested Right to Sue For Damages 
Is Highly Questionable and Does Not: 


Fill the Ga 


While conceding that an accounting order is an inadequate remedy to 


compensate for the additional charges occasioned by the change in telegraph/ 


AP Br., pp. 28-29. 
AT&T Br., p. 43. 
Petitioners’ Motion for Stay Pending Review, Appendix D.' 
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telephone equivalency ratios, the Commission has suggested that “a complaint 


requesting damages filed by each party affected by the equivalency ratio 
73/ 
would seem to be the most efficient way of handling the problem." However, 


the uncertainties and apparent infirmities in prosecuting a complaint for 
damages clearly fail to bridge the gap to protect users against substantial 
irreparable injury from consequential or indirect damages sustained in the 
revision of customer requirements and the extensive reconfigurations of com- 
munications systems. 

Among the defects of a complaint for damages, providing at best a 
most inadequate remedy, there may be noted the following: 


a. Section 206 may be construed to reach only those actions 
committed, or tariff charges imposed, after they have 
been "prohibited or declared to be unlawful". 


An accounting may be held to be mutually exclusive with 
a complaint in damages. 


Section 415 of the Act imposes a one-year statute of 
limitations, with considerable uncertainty when the year 
commences to run. 


The suspension statute places the burden of proof for 
increased charges upon the carrier, but Section 206 
shifts the burden to the complainant. 


Section 1.723 of the Commission's Rules and Regulations 
requires strict conformity in alleging and proving damages. 


A complaint for damages must be litigated separately from 
a rate case under an accounting. 


Interest on recovered sums may be denied. 


In any event, the losses in service, efficiencies, and 
innovations can never be recaptured; no relief can be 
provided for the disruptions, costs, and losses in the 
redesigning of substitute systems grossly distorted to 
adapt them to a new rate structure; and injury in losses 
to the public to whom the Telpak users provide service 
cannot be adequately measured, or adequately recompensed. 


Jay FCC 70-75, 21 F.C.C. 2d 1, 6 (1970), JA p.730 (Emphasis added). 
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While Section 206 of the Commmications Act authorizes a complaint 
for damages where a common carrier has committed an act which is "prohibited 
or declared to be unlawful", ey it may well be argued that, by definition, any 
tariff which is permitted to go into effect cannot be said to have been 
"prohibited" or "declared to be unlawful" unless and until the Commission has 
actually made that determination, and consequently the right to recover damages 
cannot begin to accrue until after an express declaration by the Commission of 
illegality. Since the decision in the pending rate case will oy only to 
the issues before the Commission in that docket, which relates to the accounting 
provisions, it appears that the complaints for damages would have to be liti- 


gated subsequently and separately. And it may then be argued that accounting 


precludes a recovery for damages, AT&T already having taken the position that 


by the accounting provisions of Section 204 of the Act, the Congress has 


“expressly defined the measure of the protection that the customers should 
receive by the terms of the refund provision," although AT&T has conceded that 
it is "conceivable" that "in some circumstances" a customer might have a valid 
claim for unliquidated jes 

A recent case before the Commission's Review Board, initiated by a 
complaint filed five years ago, while related to other tariff provisions, illus- 
trates some of the difficulties, umcertainties, and technical pitfalls in the 
requirements of Section 1.723 of the Commission's Rules and genes ee that 
a complaint must allege damages with certainty and specificity. After a 
Hearing Examiner had ruled that an AT&T tariff was unjust, unreasonable, and 


unduly discriminatory, but disallowed the claim made for some damages, the 


complainant (HSN) sought to reopen the record to claim other damages, but the 


47 U.S.C. § 206. 


Memorandum of AT&I in opposition to petitioners’ motion’ for stay, filed 
herein January 22, 1970, pp. 68-69. 


47 C.F.R. § 1.723. 


z7/ 
Review Board refused, ruling in part: 


"Initially, the Board notes that HSN's claim for damages is pro- 
cedurally defective. Section 1.723(a)(1) of the Commission's 
Rules specifies that in the event a complainant seeks to recover 
damages from a common carrier, the complaint shall state ‘[t]hat 
the complaint makes claim for damages.' Section 1.723(b) further 
specifies that '[d]amages will not be awarded upon a complaint 
unless specifically requested." HSN, however, made no more 
vigorous gesture toward compliance with Section 1.723(a) and (b) 
of the Rules than to list in a footnote to paragraph 5 of its 
complaint the total amount paid to AT&I for occasional service 
and to plead, in paragraph 17, that for AT&T to require stations 
to purchase occasional service at then existing rates (based on 
a one-hour unit) was ‘unjust and tend[ed] to discriminate against 
new stations and to discourage their establishment.' Thereafter 
* * *'[p]roof of damages pertaining to occasional service was 
not pressed at hearing.' * * * [a]1l of [HSN's] testimony has 
been directed toward what would be a reasonable rate structure 
and what rates the Commission should prescribe." * * * What 
damages HSN did seek were exclusively for monthly (contractual) 
charges and at no point before or during hearing did petitioner 
specifically allege, mich less adduce proof of occasional use 
damage. Petitioners have failed utterly to comply with Section 
1.723(a) and (b) of the Commission's Rules which here required 
seasonable allegations of damages incurred in consequence of 
AT&T's occasional rate charges. Petitioner cannot now cure its 
failure and substantially alter the gravamen of its complaint by 
recourse to AT&T's recently filed occasional use tariffs.* * *" 
&c. &. 


Both carriers have suggested that interest on any charges found to be 
unlawful, which could be quite substantial and extend over a number of years, 
may be denied. Western Union has stated that even if the Commission should order 
refunds, “equitable considerations may very well warrant the Commission in not 
requiring any interest to be ee) AT&T has declared that if some rates 
are found too low, and others too high, "there would be no opportunity to 
collect additional amounts from those customers whose charges were too low 


during the period of investigation. This inability of the carrier to recoup 


from those customers whose rates are found to have been too low may properly 


77/ Hughes Sports Network, Inc. v. AT&T, FCC 70R-124 (1970), par. 6. 
78/ Opposition to AIA Motion, JA p. 624, 
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be considered by the Commission in determining the extent to which the 

ordering of refunds is proper, and whether interest on such refunds should 
be ane! 

VI. Conclusion - The Court Should Not Hesitate To Require the Commission 
To Do That Which, In All Fairness, It Should Have Done In the First 
Place, Namely, Reject The Second Round of Telpak Rate Increases 
Pendente Lite 

At one point in its brief, Western Union purports to balance 
"counteracting pn =! We quite agree that:there should have been, 
and should still be, a balancing of equities, so to speak, in this most 
unusual rate case situation. 

The Commission missed a perfect opportunity to do so, and to accom- 
plish what we have already termed a "reasonable accommodation" as between its 
duty under the expedition provisions of Section 204 and its responsibilities, 
under its own prior orders, to litigants in pending, incomplete and undeter- 
mined adversary proceedings. The accommodation which could have prejudiced 


no one unduly, if at all, would have been to reject, pendente lite, the second 


round of Telpak rate increases. 


Why do we say, no undue prejudice, if any, to anyone?’ Let's examine 


the field: 


First, the carrier (AT&I) can be eliminated quickly by 
reason of the fact that it admittedly had no need for add£- 
tional revenues, and sought none, in the light of its proposed 
"offsetting" decreases to message toll and WATS users. 


Second, the non-Telpak private line user, for whom such great 
concern has been exhibited in opposition briefing. He stood to 
lose or gain absolutely nothing from rejection or non-rejection 
of the Telpak rates in question. His rates remained the same, in 
either event, unless and until changed as a result of further 
hearings on the underlying, undetermined questions in Docket 18128. 


79/ Opposition to AIA Motion, JA pp. 640-41. 


80/ WU Br., pp. 21-22. 
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Third, the message toll and/or WATS users, whose $87,000,000 
in rate reductions were improperly "offset" by an $87,000,000 
increase in Telpak et al. rates. All the Court has to do here 
is to tell the Commission that surveillance rate adjustments 
cannot be "offset" or otherwise tied to adjustments of rates 
in litigation, but that any overall reductions required to 
reduce excessive earnings, as properly found on its own merits 
in continuing surveillance proceedings, may as before be passed 
on to such users as providers of 85% of the revenues of carrier. 


And lastly, Western Union, which succeeded a long time ago in _ 
having Telpak A and B outlawed, and has had the benefit of a 
roughly 40% increase in Telpak C and D rates, in the form of the 
September 1, 1968 rates under an accounting, and which is a party 
to all the undetermined litigation. There is no demonstrated, 
much less adjudicated, fact or reason why Western Union should 
not take its chances on the ultimate results of such litigation, 
the same as all other parties thereto. It has made no case for 
any special protection or consideration, even as against the 
original Telpak C and D rates, much less as against the much 
higher September 1, 1968, level of such rates. 


In most litigated situations, there is nearly always a fair and 
reasonable interim solution, pendente lite. The September 1, 1968, rates 


under an accounting afforded such a solution. That is the obvious reason 


there was no appeal therefrom. In the litigated posture of the proceedings, 


it was unfair and unreasonable, to the point of abuse of discretion, for the 
Commission to transfer all the burden of a 100% plus rate increase to the 
Telpak users, pending the results of such litigation, at a time when the 
carrier admittedly did not need the revenues and the properly adjudicated 
rate adjustments, as between classes of service, could not be legally made. 
We submit, therefore, that this Court should not hesitate to say 
to the Commission: Do that which should have been done in the first place - 


in conformance with your statutory and due process responsibilities, and 


and without undue prejudice to anyone - reject the second round of Telpak 


rate increases pendente lite and get on with the necessary hearings and 


adjudications. 
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